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EKRATA. 

Page 4, line 12 from bottom, after marriage,'^ substitute a (,) for (.) 

„ 5, „ 1, for ** Paisacha” read Paishacha/* 

„ 5f „ 6 of second para, dele ** whether this.” 

„ 5, „ 9 from bottom, for Stra.” read “ 1 Stra.” 

„ 9, „ 21 from bottom, for “ Agyangai ” read “ Ayyangai.” • 

„ 12, „ 12 from bottom, for who” read which.^' 

„ 38, „ 4 from bottom of first para., after “ Mankur” add v.” 

„ 33, „ 4 of second para., for ‘‘Dee” read “Dec.” 

„ 42, „ 3 in last para., after “ person” add “ if.” 

„ 51, „ 3, after “ Venkalesaiya” add “ V.” 

„ 53, „ last of first para., for “ Begl.” read “ Bengl. ” 

„ 53, „ last of second para., for “ 38” read “ 41.” 

,, 57, „ 8 from bottom, for “ 38 ” read “ 41.” 

„ 58, „ last of first para., add “ante p. 27.” 

„ 58, „ 5, for “ acquired by the adopter in consequence of his” read “ of 

one taken out of the family by,” 

„ 66, „ 3 from bottom, in note, after “ Mudali” add “ v.” 

„ 75, „ 18 from bottom, after “his” add “life.” 

„ 78, „ 12 from bottom, for “debtor” read “ creditor.” 

„ 87, „ 2 from bottom, for “ adulterers” read “adulterous.” 

„ 109, „ 2 from top, for “ Bombay” read “ Calcutta.” 

„ 183, „ 19 from bottom, for “grantors” read “grantors.” 

„ 148, „ 2 of first para, for “or” read “ of.” 

„ 229, „ 5 from bottom, for “civil death” read “ several wives.” 

„ 233, „ 8 from bottom, for “ civil death ” read “ several wives.” 

„ 247, „ 16 from top, for “ suffer ” read “ differ.” 

„ 260, „ 14 for “ mdlus” read “ nullius ” 




INTRODUCTION. 


When the Directors of The Honourable East India Com- 
pany found themselves compelled, by a course of events over 
which they could exercise but little control, to undertake the 
government of the different provinces of the country, of which 
they originally became masters, their first inquiry was naturally - 
directed to a consideration of the laws administered among 
the natives of India. Ignorant as the British were, at the 
commencement of their career, <)f the manner in which the 
administration of the country had been conducted by the 
native Governments, the wisest course that presented itself 
was to leave matters, as far as possible, in statu quo. This 
was the course pursued ; gradually, however, alterations were 
introduced, as artificial as any to be found in civilised Europe. 

Notwithstanding the length of time during which the Ma- 
hommedans governed the country, they abstained from interfer- 
ing with the civil laws of the Hindoos, but superseded their 
criminal laws by those of the Koran. An apparently artificial, 
but when understood, in* reality a simple revenue law had 
been introduced by the Emperor Akber. In states governed 
by Hindoo princes, both the Hindoo civil and criminal 
laws were, of course, the laws of the land. Whether the 
revenue law, found to exist on the assumption of power by 
the British, owed its origin to the Mahommedans, or was 
simply an adaptation of the Hindoo revenue law existing at 
the conquest of the country by the Mahommedans, is a ques- 
tion which would be difficult of solution ; but from the cir- 
cumstance that the revenue system throughout the coimtry, 
even in those parts where the Mahommedans never exercised 
sovereignty, is nearly the same, we are inclined to think that 
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the Mahommedans wisely permitted the Hindoo revenue sys- 
tem to exist, and gradually introduced such changes as the 
requirements of the times demanded. 

Some years after the British had been called upon to exer- 
cise the duties of sovereigns, they allowed the administration 
of the country to be conducted on the native model. It was 
not until the time of Warren Hastings — one of the greatest 
Governor-Generals that India has ever seen — that an attempt 
was made to place within the reach of European intelligence 
a knowledge of the native laws. It was in his time that a 
“ Digest of the Hindoo Law was compiled and translated by 
Mr Hailed, and a translation made of the “ Hidayah ” — a com- 
mentary on the Mahommedan laws, civil and criminal — ^by Mr 
Hamilton. These two works gave Europeans intrusted with 
the administration of justice some idea of the laws they were 
required to administer. Lord Cornwallis, in the year 1793, 
introduced into Bengal a code of regulations providing for the 
administration of civil and criminal justice and fiscal law, 
altering as little as possible the existing native laws, but 
introducing courts of various grades, and a system of pro- 
cedure. These regulations were subsequently adopted as 
models by the Madras and Bombay Governments ; conse- 
quently, at the commencement of the nineteenth century the 
laws administered in India were the Hindoo laws to Hindoos, 
the Mahommedan laws to Mahommedans ; and in the Presi- 
dency of Calcutta, Madras, and Bombay, the laws of England 
to Englishmen. In the Mofussil the criminal law administered 
to Hindoos and Mahommedans was the criminal law of the 
• Koran, as modified by Kegulation. 

The judges of the Presidency towns vrere barristers sent out 
from England, for the purpose of occupying the bench of the 
Supreme Courts, and administering justice within the cir- 
cumference of the small extent of territory comprised within 
fheir jurisdiction. Although they were required to administer 
both the Hindoo and Mahommedan laws, or systems of law^ 
what they really did administer was chiefly law of Eng- 
land ; and with rare exceptions, few of theso judges knew 
much of any other. The judges of the Mofussil Courts were 
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selected from writers or civil servants, who originally ob- 
tained their appointments from the Directors of the East 
India Company. These officials had probably received the 
ordinary education of English gentlemen. Although, how- 
ever, they were required to pass several examinations in Jaw 
previously to proceeding to India, but few of them had any 
practical knowledge of the law before their elevation to the 
Bench. Prior to the year 1846, English barristers were not 
at liberty to practice before the Mofussil Courts. Their ex- 
clusion was attended with a twofold disadvantage; — the 
knowledge of the principles of law could not be brought to 
bear upon the intelligence of the Mofussil judge, and they 
themselves were deprived of the inducement to study the 
Hindoo and Mahommedan laws with that degree of attention 
which might tend to elucidate their principles. 

In 1855 the method of selection for the Indian Civil 
Service was changed, and the competitive system of exa- 
mination introduced. Before this, appointments in the 
service were in the gift of the Directors ; who were elected 
by the proprietors of Indian stock. It would be singular 
disinterestedness if Directors so elected did not duly re- 
gard the claims of their constituents. The consequence 
was that the Indian Civil Service was looked upon 
as a close preserve, and the chief recommendation to 
obtain admission to it was connexion with, or relation- 
ship to, an East Indian directof* or proprietor. Ability was 
a secondary consideration ; and once in, whatever might 
be a man’s qualifications, he stood a fair chance of rising to 
the highest post, if he only lived long enough, Promotion 
went not wholly by seniority indeed, but the claims of 
seniority were held so sacred that the force of patronage 
seldom ventured to set them aside. Under such a state of 
things, it is surprising that the Indian Civil Service succeeded 
in producing so many very eminent men ; but in general, to 
quote the words of a learned author, the mass was one dead 
level of incompetence.” Nevertheless, we shall be glad to 
find that the . new system produces a similar number of 
eminent men as compared with the incompetents. Under 
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the prior system of appointment, family connexion, it is to be 
feared, influenced the administration of the country more than 
a feeling for the good of the people. Hitherto it has been the 
custom, although a change in public opinion has already taken 
place, to look down upon the competition Wallah as of a class 
inferior to that from which the civilian of the old school had 
been selected. We believe no foundation for this prejudice in 
reality exists, and that a minute and exact investigation would 
lead to the conclusion that the ranks of society formerly 
represented in the service are equally represented in the pre- 
sent day. If new blood has been introduced, it has been 
introduced from the healthy source of intellectual superiority 
which in India, as in England, must equally make its way. 
It is to be hoped that this change will break through that 
system based on family connexion which induced in too many 
instances civilians of tlie old school to support each other irre- 
spective of merit, and to make common cause when their order 
or personal feelings were assailed. 

In 1858, in consequence of the mutiny of the previous 
year, the Government of the country was assumed by the 
Crown. In 1862 the superior tribunals — viz., the Sudder 
Courts, which exercised a control over the proceedings of 
the Mofussil Courts, and the Supreme Courts of the Presi- 
dency towns — were amalgamated under the designation of 
“ High Court,’^ the Judges of both Courts continuing to 
hold office, and future vacancies being provided for by 
the appointment of a proportionate number of barristers, 
Indian civilians, uncovenanted judges, or vakeels. It was 
provided by the Charter that the law and practice, as modi- 
fied by subsequent enactments, which prevailed in the late 
Sudder Courts, should apply to cases civil and criminal com- 
ing from the Mofussil ; and the law and practice of the late 
Supreme Courts, similarly modified, should apply to cases 
originating in the Presidency towns. Of late years legislation 
has made great progress in India. Unfettered by precon- 
ceived predilections, the legislators of the country have con- 
sidered themselves at liberty, in framing their laws, to refer to 
first principles, and to select whatever is valuable from the 
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codes of other countries. Guided by experience when adopt- 
ing the laws of England, they are able to avoid difficulties 
which English legislators have been unable to surmount ; and 
if they continue to persevere in the same spirit, probably the 
Indian codes may in time become models of imitation for 
other countries. A code ©f civil procedure, simple and inex- 
pensive, has been introduced ; and although on the amalgama- 
tion of the Courts it was feared that it was not sufficiently 
elastic to embrace the classes of business falling within the 
original jurisdiction of the High Oomts, its powers of expan- 
sion have falsified the fears entertained of their efficacy. A 
penal code has likewise been introduced which will bear a 
fair comparison with that of any other state. A criminal 
procedure code has been passed ; its application, however, is 
confined to the Mofussil, and has not yet been extended to 
the Presidency towns. Other codes are in course of prepara- 
tion, and in progress of time it is to be hoped that a complete 
code of laws will be provided, thus obviating the necessity 
of relying on analogies,, often forced, for principles whereon to 
base a judgment. 

The laws administered in India are therefore: — 

1. The Hindoo, which is divided into, 

1. The Gauriya School, or that of Bengal. 

2. Mithila School, or that of North Behar. 

3. The Benares School. 

4. The Mahratta School. 

5. The Dravada School, or that of Madras. 

2. The Mahommedan, which is divided into, 

1. The Sunni. 

2. The Shiya. 

3. The common law as it prevailed in England in the 

year 1726, and which has not subsequently been 
altered by statutes expressly extending to India, or 
by the acts of the Legislative Council of India. 

4. The Statute law which prevailed in England in 1726, 

and which has not been subsequently altered by 
statutes especially extending to India, or by the 
acts of the Legislative C/}uncil of India. 
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5. Acts of Parliament expressly relating to India which 

have been enacted since 1726 and have not since 
been repealed, and statutes which have been ex- 
tended to India by the acts of the Legislative 
Council of India. 

6. The common law of the land. 

7. The Codes of Civil and Criminal Procedure. 

8. The Kevenue law. 

9. The Civil law as it obtains in the Ecclesiastical and 

Admiralty Courts of England. 

10. The Eogulations made by the Governor-General in 
Council, and the Governors in Council previously to 
the 3d and 4th W. IV. c, 85, and registered in the 
Supreme Courts and the acts of the Legislative 
Council of India, made under the 3d and 4th W, 
IV. c. 85. 

The charter of George II, granted in 1753 is the first 
instance we find of the reservation of their own laws to the 
natives of India. This was effected by an express exception 
from the jurisdiction of the mayor's court of all suits and 
actions between the Indian natives only. 

In 1772, when Warren Hastings' celebrated plan for the 
administration of justice was adopted, the 23d Buie especially 
reserved their own laws to the natives, and provided that 
Moulavies or Brahmins should respectively attend the courts 
to expound the law and assist in passing the decree. 

In 1780, the first Regulation enacted by the Bengal 
Government after the Governor-General and Council were 
invested by Parliament with the power of making regulations 
embodied the 23d Rule ; and the 27th section enacted that 
in all suits regarding inheritance, marriage, and caste, and 
other religious usages and institutions, the laws of the Koran 
with respect to Mahommedans, and those of the Shaster 
with respect to Gkntoos, shall be invariably adhered to." 

In the revised code which passed the following year, this 
section was re-enacted with the addition of the word “ suc- 
cession." 

In 1781 , the dedaratory Act of 21 Qeo. Ill, c. 70, explain- 
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ing and defining the powers and jurisdictions of the Supreme 
Court at Fort-William in Bengal, by section 17 enacted that 
in disputes between the native inhabitants of Calcutta, their 
inheritance and succession to lands, rents, and goods, and all 
matters of contract and dealing between party and party shall 
be determined in the case of Mahommedans by the laws and 
usages of Mahommedans, and in the case of Gentoos by the 
laws and usages of Gentoos ; and where only one of the parties 
shall be a Mahommedan or Gentoo, by the laws and usages of 
the defendant; and their laws and customs were expressly 
preserved to them by. section 18, which enacted that, In 
order that regard should bo had to the civil and religious 
usages of the said natives, the rights and authorities of fathers 
of families and masters of families, as the same might have 
been exercised by the Gentoo or Mahommedan law, shall be 
preserved to them respectively within their said families ; nor 
shall any acts done according to the rule and law of caste re- 
specting the members of the families only be held and adjudged 
a crime, although the same may not be held justifiable by the 
laws of England and by section 19 the court was empowered 
to frame process, and make such rules and orders for the ex- 
ecution thereof in suits, civil and criminal, against the natives 
as might accommodate the same to the religion and manners 
of the natives, as far as the same might consist with the due 
execution of the laws and the attainment of justice. 

These provisions were extended by the 37 Geo. III. c. 142, 
to the natives of the Presidencies of Madras and Bombay. 
The 13th section added to the words of the 17th section of 
21 Geo. III. c. 70, supra^ the following words : “ Or by such 
laws and usages as the same would have been determined by, 
if the suit had been brought and the action commenced in a 
native court, and where one of the parties shall be a Mahom- 
medan or Gentoo by the laws and usages of the defendant ; ^ 
and in all suits so to bo determined by the laws and usages 
of the natives, the said courts shall make such rules and 
orders for the conduct of the same, and frame such process 

* These Regulations apply to Hindoos and Mahommedans not by birth only 
but by religion, Abi'aham v. Ahrahctnif 9 Moores In> Ap, 319. 
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for the execution of their judgments, sentences, or decrees, as 
shall be most consonant to the religions and manners of the 
said natives, and to the said laws and usages respectively, and 
the easy attainment of the ends of justice ; and such means 
shall be adopted for compelling the appearance of witnesses 
and taking their examination as shall be consistent with the 
said laws and usages, so that the suits shall be conducted with 
as much ease and at as little expense as is consistent with the 
attainment of substantial justice."' 

The charters of justice for the Supreme Courts at Madras 
and Bombay contain the same provisions. 

The charters of justice establishing the High Courts at the 
different Presidencies contain similar provisions. 

It is therefore apparent that a young barrister who has 
completed his education in the Inns of Court, and who may 
select India as the sphere of his professional operations, will 
find not only much that he has learned in England useless to 
him in India, but that it will be necessary that he should 
commence a fresh course of study before he can feel any con- 
fidence in himself when conducting a case connected purely 
with local law. If a barrister who devotes his time entirely 
to the study of law will have to encounter such difiiculty 
how much greater must be the difSculty of one, who (without 
a knowledge of the principles which a barrister must acquire 
to a greater or less extent) will have to study the number of 
books requisite to give him an insight into the principles of 
those laws. 

An Indian civil servant shortly after his arrival will 
occupy a post which will require a competent knowledge of 
these various branches of law to enable him to fulfil his 
duties with credit to himself, benefit to the public, and satis- 
faction to the government. He ought to acquire that know- 
ledge here, for amidst the great variety of official functions 
which he will be called upon to discharge his time will 
be completely occupied in India. If he fulfil those duties 
with fidelity, he will have little opportunity for the study, 
with that assiduity which is necessary to secure success, of 
subjects not particularly interesting or inviting in themselves 
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and for which he may have had no previous, or, at 
least, mere preliminary preparation. It is true that the 
young civilian will have to pass one or two examinations 
previous to his being entrusted with the discharge of any 
duties of importance ; but as these examinations are of the 
most elementary character, the degree of study necessary to 
enable him to pass them is insufficient to lay that foundation 
upon which a solid superstructure can be built. Probably 
the circumstance of having passed an examination may lead 
the student to imagine that the knowledge he has acquired is 
perfection ; if such should be the result of his success, farther 
progress can scarcely be hoped for. 

The two great branches of law which the Indian civilian 
and the Indian barrister wdll find most difficult, are the 
Hindoo and Mahommedan. With the Mahommedan, or 
any other branch of Indian law, we have at present no concern. 
The work now offered to the public is intended to set forth 
the doctrines of the Hindoo law, and before adverting to 
our object in undertaking the task, we shall endeavour to 
render as clear an account as possible of the various schools 
of law, and the sources from which a knowledge of these doc- 
trines can best be obtained. 

The Hindoo law is, as we have before remarked, divided 
into five schools, differing in some respects from each other, 
but not to the extent that is generally imagined. The Ben- 
gal school is called the Gauriya. Its leading authority is the 
** Daya Bhaga'' of Jimuta Vahana, a treatise of great repute 
among the lawyers of Bengal, In doctrine, where a difference 
exists, it is opposed to those of the “ Mitaeshara,” the great 
treatise of the Benares school. Both works have been trans- 
lated by Colebrooke, a Bengal civilian, and famous Sanscrit 
scholar. He carefully annotated them from the writings 
of various commentators. The “Daya Krama Sangraha,' 
a compendium of the law of inheritance by Srikrishna 
Terkalankara, is another work held in high estimation 
in the Bengal school. It was translated by Mr Winch, 
and is one of the principal commentaries to which Cole- 
brooke was indebted for his annotations on the “Daya 
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Bhaga.” The Digest of Hindoo Law on contracts and suc- 
cessions, with a commentary by Jugganatha Tercapanchanana, 
was likewise translated by Colebrooke, and is another 
authority referred to by all schools as containing a collection 
of texts not easily obtained in any other work ; but the book 
itself, and the peculiar views entertained by the commentator, 
are considered of greater weight in Bengal than elsewhere. 

The “ Mitacshara is the leading authority in the school 
of Benares. The range “ of its authority and influence,’^ says 
Colebrooke in his 2)reface, “ is far more extensive than that of 
Jimuta Vahana’s treatise ; for it is received in all the schools 
of Hindoo law, from Benares to the southern extremity of the 
peninsula of India, as the chief groundwork of the doctrines 
which they follow, and as an authority from which they 
rarely dissent.’* It is a gloss on the Institutes of Yajnaval- 
chiya, a work of considerable antiquity, supposed to have 
been written earlier than the second century of our era. The 
“Mitacshara,** also called the Vigny aneswareim^ from its 
author, Vignyaneswara, would appear to be so intimately asso- 
ciated with the Institutes of Menu, that both works are fre- 
quently cited together as Vigny aneswareum, Colebrooke 

infers that its age exceeds five hundred, and falls short of a 
thousand years. “ The works of other eminent writers* have,** 
observes Morley, “ concurrently with the ‘ Mitacshara,* con- 
siderable weight in the schools of law which have respectively 
adopted them ; but all agree in referring to the authority of 
the ‘ Mitacshara,* in frequently appealing to his text, and in 
rarely, and at the same time modestly, dissenting from his 
doctrines on particular questions. The * Mitacshara * must 
thus be considered as the main authority for all the schools 
of law, with the exception of that of Bengal.** 

The doctrines of the Mahratta school are contained in 
the “Vyavahara Mayukha,** by Nilakantha, supposed to 
have been written about two hundred years ago. This work 
is considered among the Mahrattas concurrently as an 
authority with the “Mitacshara,** though it would appear 
sometimes to be opposed to it. It has been translated and 
annotated by Mr Borrodaile of the Bombay civil service. 

* Referred to under title, Sources of the Law'.” 
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The ** Vivada Chintamani ” represents the doctrines of the 
Mithila school. The author, Vechcbspatimisra^ is stated to 
have written at about four hundred and fifty years ago. It 
has been translated by the Hon. Prosseno Ooomar Tagore 
of the Bengal legislative council. It follows the doctrines of 
the Vivada Eatnakara/' a general digest compiled at a 
much earlier date. 

In several points the “ Chintamani ” coincides with the 
“ Mitacshara,” which, being a commentary on the Institutes 
of Yajnavalchiya, was held in high estimation by the jurists 
of Mithila, and exercises an influence among the followers of 
that school. 

The Dravada school is represented by the ‘‘ Smriti Ohand- 
rika," which is the production of Davanna Bhut, the author 
of the “ Dattaka Chandrika.” The “ Smriti Chandrika,” 
was translated by T. Kristna Sawmy Iyer, a principal 
Sudr-Ameen in the Madras presidency. It is certainly an 
authority in the Dravada school, and derives its doctrines 
from the Mitaeshara,"' from which, as may be expected, it 
differs in a few points, Yajnavalchiya being the authority 
on which the doctrines of the Benares school are founded. 
Where commentators differ, the original source from which 
they themselves have derived their insi)iration ought to bo 
the referee to decide between them. In the course of the 
present work the reader will remark that we have had 
occasion to notice the conflict of opinion between the “ Smriti 
Chandrika"' and the ‘‘ Mitaeshara.” In those instances 
where we have examined their difference with attention, 
we have observed that the sages, or original authorities, 
supported the views of the “ Mitaeshara,’* and that Davanna 
Bhut in one instance in particular fafled to notice the subject 
which, upon his authority,* was decided by the judges of the 
High Court of Madras in a manner not in accordance with 
the hitherto universally received construction of the Benares 
school, (see page 181 .) We are not aware what knowledge 
of the Sanscrit Mr Kristna Sawmy Iyer may possess. In 
Madras, however, according to our information, Sanscrit is 
a language which is not studied to that degree of perfection 
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whicli would enable a student to obtain a familiarity widi it. 
Zu making this observation, it is not our intention to disparage 
the erudition or the labour of the learned translator. Pro- 
bably his knowledge of the language may be exceptional ; 
but when we find for the first time a work hitherto inacces- 
sible to the English reader ushered into the presence of the 
legal public from one foreign language into another by a 
gentleman to whom both languages are equally foreign, we 
are naturally led to ask, Have we a guarantee for the cor- 
rectness of the translation ? 

The translator says, “Notwithstanding my utmost en- 
deavours, I was unable to get a printed copy of the “ Smriti 
Chandrika*' in Sanscrit. I was hence obliged to furnish 
myself with several manuscript copies in Sanscrit from 
different quarters, such as Tangore, Madras, and .Mysore. 
They were, .of course, found to contain several clerical errors, 
and exhibited in some instances even inconsistent readings. 
I compared all the copies together with the assistance of 
learned shastras, and prepared at first a correct manuscript 
copy, trying at the same time to rectify all that appeared to 
me to be apparent clerical errors, and adopting such of the 
readings as were found more agreeable to the context.’' 

We do not see that this statement of the translator is of a 
very satisfactory nature. We know not whether the “ clerical 
errors" and “ inconsistent readings " have relation to subjects 
important or immaterial, agreeing or conflicting with the 
authorities of the school of which Davanna Bhut was a 
follower. We know not who these learned Shastras are of 
whose assistance the translator availed himself — whether 
they were acquainted with law, or whether they really under- 
stood Sanscrit, and were competent to occupy a place in a 
committee convened for the purpose of preparing a new copy 
of the “ Smriti Chandrika." The translation has not been 
prepared from an authentic, genuine, undoubted copy, but from 
a copy compiled from “ several," “ containing several clerical 
errors,” and “ inconsistent readings.” We imagine that the 
translator might have easily saved himself from these observa- 
tions, had he sought in the Government collections of Madr^MS 
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or Bengal for a genuine copy. And if he had found the 
difficulty of reconciling ‘‘ clerical errors ” and “inconsistent 
readings insuperable, we think it was the duty of a candid 
translator to insert in his translation not only those “ clerical 
errors '' and “ inconsistent readings/' in order that the practi- 
tioner or the judge might have an opportunity of deciding 
for himself in what manner these “ clerical errors and “ in- 
consistent readings" ought to be rendered. The learned 
translator has undertaken this task, and has no doubt 
executed it satisfactorily to himself. We should have been 
more obliged to him had he not saved us this trouble ; as it 
is, we know not what is the authentic text of “ Davanna 
Bhut,” nor how far the text has been altered by the industry 
of the translator. We have considered it our duty to call 
attention to this work as we find it differs in so many im- 
portant particulars from the “ Mitacshara," and we. are afraid 
it will lead to various innovations if the doctrines which 
according to the present translation of the “ Smriti Chand- 
rika" are genuine, are not minutely scrutinised. 

We must notice two other works, the “ Dattaka Mimansa," 
and “ Dattaka, Chandrika," which are devoted to the subject 
of adoption. The former is the production of Nanda Pan- 
dita, the author of a commentary on the “ Mitacshara." The 
latter was composed by Devanna Bhut, the author of the 
“ Smriti Chandrika." Both were translated by Mr Suther- 
land. The doctrines of these books vary in some points, but 
it is asserted in the judgment of the High Court of Madras, 
in the great Eamnad case, that “ where they differ, almost 
all the schools follow the ‘ Dattaka Chandrika ' in preference 
to the ‘ Dattaka Mimansa.’ ’’ But see W. H. M<icn, Pref. 
xxiii. ; Chinteman% Pref. xxvii. We may conclude that those 
are received as authorities on the subject of adoption 
by all the schools. It would, however, appear from Mr 
Borrodaile’s preface to the “ Vyavahara Mayukha," that in 
1827 , the period of the publication of his translation, neither 
of these works existed in the original in the Bombay Presi- 
dency ; that in consequence of the pundits being unacquainted 
with them they followed the doctrines of the “Mayukha "on 
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the subject of adoption. We rimll close our remarks on the 
Hindoo treatises on Hindoo law by a reference to Menu’s 
Institutes, the great fountain of that law. This celebrated 
book has been translated by Sir W. Jones, and edited 
by Mr, afterwards Sir Graves Haughton. It is the original 
source of law, unfitted, however, in its entirety to be followed 
at the present day. Making due allowance for the tincture im- 
parted to its legal doctrines by the religious element which has 
influenced other codes as well as the Hindoo, we consider that 
its strict legal principles will, in respect of justice and equity, 
bear a favourable comparison with any other code of laws of 
similar antiquity. 

We have abstained from referring here to other authorities 
which have not been translated.* Those to which we have 
alluded are original works of Hindoo authority, accessible to the 
English reader, referred to daily in our courts, and with the 
exception of the “ Smriti Chandrika,” which is but a recent 
production, received as safe guides. 

Several Europeans have written works of authority on the 
subject of Hindoo law. In Bengal, Sir Francis Macnaghten, 
one of the Justices of the Supreme Court of Calcutta, in the year 
1§24, published a treatise entitled “ Considerations on Hindoo 
Law,’' which exhibited great research, and a sincere desire to 
arrive at a knowledge of its true principles. It may, however, 
be regarded more as essays and notes than as a com- 
plete treatise on the subject of Hindoo law. Mr W. A. 
Macnaghten, of the Bengal civil service, published a treatise 
in 1828, entitled the “ Principles and Precedents of Hindoo 
Law," in two vols. This is a production of deserved celebrity ; 
it points out the distinction between the Bengal, Benares, and 
Mithila schools, and has been always held in great estimation. 

Mr Sutherland, the translator of the “ Dattaka Mimansa," 
and the ‘‘ Dattaka Chandrika," published a synopsis on the 
subject of adoption, but it is greatly to be lamented that that 
gentleman did not employ his knowledge in composing an 
original treatise on the subject. 


"* See an enumeration of them, post, p. lix., Sources of the Law." 
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Mr Elberling, of the Danish Civil Service, has published 
a succinct, and at the same time comprehensive treatise on 
Hindoo, Mahommedan, and other laws administered in India, 
The part devoted to Hindoo law draws a clear distinction be- 
tween the Benares and Bengal 'schools, and, if for no other 
reason, for that alone, would merit the attention of the student. 

Sir Thomas Strange, Chief-Justice of the Supreme Court 
of Madras, was the first English writer who published an 
original treatise on the subject of Hindoo law. If we consider 
the few sources to which he had access, the chaos of confu- 
sion in which the peculiar style of Hindoo legal writers en- 
velop their meaning, the few original authorities at that time 
translated, his own ignorance of the country languages, we 
cannot but bo struck with admiration at the clearness and 
perspicuity which he has succeeded in imparting to his work. 
In the words of a well-known writer, he found her a cold 
statue, and breathed into her life and vigour, 

Glad as we are to pay this tribute to the industry of 
this great writer, we have been compelled in the course 
of the following work to differ in certain particulars 
from his views, but in expressing our own, we do so with 
diffidence, 

Mr Justice Strange, late of the High Court of Madras, has 
worthily followed in his father’s footsteps. He is the author 
of a manual on Hindoo law, which was held in the highest 
reverence in the Madras Presidency until the amalgamation of 
the Courts. But since then it has declined in authority. We do 
not agree with those who consider this work to be of no merit. 
On the contrary, we are of opinion that it possesses much. It 
is true it contains a few errors, but these might easily be 
removed in a subsequent edition. But those, to which any 
judge, whatever be his learning and ability is liable, form no 
grounds for the violation of the rules of propriety or for that 
want of good taste which has been exhibited in the wholesale 
condemnation of this work. From Mr Justice Strange’s writ- 
ings we are led to infer that he was deeply imbued with 
the principles of Hindoo law, derived from their original 
source, as they would be administered in a primeval state of 
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Hindoo society, uncontaminated by the admixture of forei^ 
influence, whether pretending to be actuated by construction 
of what the law should be or with reference to modern pro- 
gression. It is in this spirit, we think, that the legislature 
intended, when securing to the Hindoos the enjoyment of their 
laws, that the law should be administered. Doubtless, in 
many respects the Hindoo law, like other systems, is childish, 
senseless, or purposeless ; but where these defects exist, refor- 
mation should come from the Legislature, not from the Bench. 
When the Bench arrogates to itself the power of setting aside 
the law, we consider it then assumes a jurisdiction which was 
not conferred upon it. It may be very well, in objection to 
Mr Strangers views, to observe, they are opposed to the existing 
state of things. Such an observation may be just, but if the law 
says otherwise, surely the writer who enunciates the law is not 
in error. The Legislature may be called upon to interfere, and 
perhaps if the whole Hindoo law were placed in the legislative 
crucible and recast, a more satisfactory result might ensue 
than the uncertainty which exists at present. Whatever 
may have been the demerits of Mr J. Strange and his system, 
the public have the satisfaction of knowing that the principles 
of the Hindoo law, whether rightly or wrongly enunciated, had 
a chance of being uniformly administered. But at present the 
public know not upon what principles to proceed— change of 
administration has produced such a desire to demolish old 
things and to build up new, that they know not what image 
they are to worship. 

After this Treatise had been printed we received two books 
published last year, one by Mr Keginald Thomson, Pleader of 
the Zillah Court of Tinnevelly, which is based on the plan 
of Mr Justice Strange's Manual, and professing to avoid the 
errors into which he had fallen. The other is entitled “ A 
Digest of Hindoo Law,” from the replies of the Shastras of 
the Bombay Presidency, by Mr West of the Bombay Civil 
Service, and Professor Biihler : the latter a work undertaken 
by authority, and one which we have no doubt will be found 
extremely useful. 

' It has been the custom, we may say a time-honoured 
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one, because it is of some antiquity, to abuse the Pun- 
dits, to accuse them of corruption, ignorance, and imbecility. 
But it will be observed that few of those who have had 
much intercourse with them indulge in their condemnation. 
The Pundits have borne most patiently the abuse so often 
heaped upon them ; their patience, and the circumstance 
of no defence having been put forward, might lead to 
the conclusion that they admit the justice of the impeach- 
ment. If they understood the language of their tra- 
ducers some ground might exist to justify this opinion'; 
but as the Pundits understood no language except their own 
and Sanscrit, they are in a blissful state of ignorance of what has 
been said behind their backs. Lawyers sometimes differ with 
respect to the application of the law to the same state of facts. 
Even judges disagree as well as practitioners. Eeasons are 
sometimes given which are unsound ; conflicting opinions are 
frequently offered upon similar subjects. Would any English- 
man be justified in saying, that under all these circumstances 
he could only conclude that English barristers and EngUsh 
judges were corrupt, ignorant, and imbecile. The Pundit 
has a short question put to him, either written or verbal, re- 
quiring him to state the law on the facts set forth. His reply 
is equally concise, and contains in many cases reference 
to his authority : perhaps the answer may be erroneous. 
Does an English barrister always give a correct opinion? 
and because the answer may happen to be erroneous, if he 
be neither ignorant nor imbecile, is there sufficient ground 
to conclude that he must be corrupt ? Let us test ourselves 
by this standard, and we should not stand so high in our own 
estimation as we do at present. Amongst the thousands of 
Pundits who have held office in India, no doubt thousands of 
erroneous opinions have been given. If the opinions of a 
similar number of English lawyers were examined, would the 
ratio of error be less ? We doubt it. It was too much to expect 
perfection from the Pundits, although we may complacently 
conclude that we possess that quality ourselves; and much as 
the Pundits have been abused, we observe from the Bom- 
bay Digest, that the Judges of the High Court and the Gov- 
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er^ent of that Presidency have considered it desirable to 
perpetuate their opinions, and for that purpose consigned the 
labour of selection to men duly qualified for the task. The 
Pundits were acquainted with Sanscrit, and were able to refer 
to original sources of law, the greater portions of which, for the 
want of translation, are inaccessible to one who is merely an 
English scholar. Interwoven as their law is with their religion, 
the Pundits would understand its application more clearly and 
more readily than any one who had but a slight knowledge, 
if any at all, of Hindoo religious tenets or ceremonies. They 
were, therefore, better qualified to give an opinion than men 
ignorant of their language, and unacquainted with their re- 
ligious tenets and ceremonies, whose knowledge was confined 
to half a dozen books not containing anything that had been 
written upon the subject, submitted for their consideration, or 
professing to clear up any difficulty that might arise. Among 
the Pundits, as among every other class of men, there have 
been some corrupt, some ignorant, and some imbecile; but 
how indignant would an Englishman in India feel if he were 
informed that because there were some of his countrymen 
corrupt. Ignorant, and imbecile, the natives of the country 
considered all Englishmen to be of that stamp. Bo far from 
considering the reproach cast upon the Pundits to be well 
deserved, we think that it would be better if the Judges of 
the High Courts of Madras and Calcutta were to advise their 
respective governments to follow the example of the Bombay 
Presidency. 

Since the period when Bir Francis Macnaghten, Mr W, H. 
Macnaghten, and Sir Thomas Strange wrote, the law has under- 
gone such great changes in the construction placed upon its 
substantive parts, that the necessity for a work treating of the 
law as understood at the present day has arisen, Mr Justice 
Strange's Manual, small as it was, seemed, in the plenitude of 
its fame, to supply the requirements to a limited extent. 
But since the superstructure erected by Mr Strange has been 
shaken to its foundation, no work calculated to meet the 
requirements of the public on a oomplete scale, bringing 
down the law to the present time, has been published. The 
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author has, therefore, endeavoured to compile a book which 
will set fbrth not only the texts and expositions of Hindoo 
sages and glossators, but also the construction placed upon 
doubtful texts byjudges of the Sudr, Supreme, and High Courts 
of India, and their Lordships of the Judicial Committee of the 
Privy Council. In making a selection the task was of course 
very laborious, occupying some years, and on some few points 
he saw occasion to differ from opinions recorded in elaborate 
and well-considered judgments of judges of acknowledged 
learning. Where he has done so, ho has given his reasons 
with deference and respect, and it will be for the reader 
to determine whether he has been justified in the view 
he has taken or not. The author has deemed it advisable 
to quote the judgments of the High Courts and Privy Coun- 
cil .at greater length than he would have done had he not 
reason to believe that the reports of one presidency arc not 
usually in circulation in another. Students, moreover, can- 
not be expected to be supplied with tlie reports, and many of 
the poorer classes of practitioners in tlie Mofussil arc unable to 
procure them. The author has had great difficulty to en- 
counter, in obtaining the reports of the various Presidencies. 
He was under the impression that he could have had access to 
the reports of all the Presidencies down to the present day in 
one or other of the public libraries in London, but he has 
been disappointed. Had he been able to consult the judgments 
of the various Courts from the earliest period, this work would 
have left his hands with greater satisfaction to himself. He 
has confined himself in the present compilation to the Law 
of Inheritance, and the various subjects arising out of and 
connected with it ; reserving for separate publication, at a future 
period, the Hindoo Law of Contract. 

The author has found much difficulty in adopting any clear 
and intelligible or systematic principle in spelling Hindoo 
proper names. In no work on Hindoo law which he has per- 
used has he found any uniformity adopted, and almost all 
writers spell the same names differently. In some instances 
the author has followed previous writers, whilst in others, in 
order to convey the correct pronunciation to the student, he 


c 
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has adopted the orthography which the sound or pronunciation 
suggested. 

Before concluding these remarks he wishes to express his 
acknowledgments to Mr Gleorge E. F. Shadwell of the judicial 
department of the India office ; and to Dr Hall, the learned 
librarian, and Mr George Miller, sub-librarian at the East 
India library, for the courtesy with which they afforded him 
access to works which were not otherwise procmable. 


6 Essex Court, Tempi.e, 
January 1, 18G8. 
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Sruti and Smriti. —The Hindoos believe their laws, both 
civil and religious, to be founded on revelation, a portion of 
which has been preserved, as they believe, in the very 'words 
revealed, and constitutes the Vedas, and are esteemed by 
them as sacred writ. They concern religion chiefly, and 
are termed Sruti, that which is heard or revealed, or tradi- 
tional law. Another portion is termed Smriti recollection, 
(remembered law,) in contradistinction to Sruti, 1 Stra, 
H, i. 315, Coleb, ; Stra, Man, H, L, ^ 1 \ 1 Mori, Dig, 
clxxxviii. 

The Smritis comprise forensic law, or the Dharrm Sliastra, 
and are believed to be recorded in the very words of Brahma. 
The Vedas contain but few passages directly applicable to 
jurisprudence. 

The Smritis or Dliarma Slmstra are the original text- 
books of the law. The law, civil and criminal, is to be found 
in the Smritis, Although a portion relates to religious ob- 
servances, yet when Dliarma Sliastra is spoken of, forensic 
law is more particularly understood. 

Authorities Hindoo law. — The Dliarma Sliastra or 
forensic law is to be found primarily in the institutes or col- 
lections (sanhitas), Smritis or text-books attributed to holy 
sages under the assumed names of Menu, Yajnavalcliya, 
Vishnu, Parasara, Guatama, &c,, which are implicitly received 
by Hindoos as authentic works of those personages. The 
number of sages reputed to be authors is great, varying from 
eighteen to thirty-six, and even more. On these, glosses and 
commentaries and digests have been written, embracing the 
whole system of law, or portions thereof. These two latter 
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sources of information are termed Vyahhyana and Nihand- 
Jmna Orcmdha^ Stra, Man. H. L. ch. i. § 2. 

Of the institutes, those of Menu are of the highest authority, 
and earliest in date. As we have seen, the work has been trans- 
lated \>y Sir W, Jones and Mr, afterwards Sir Graves Haughten, 
Introduction xiv. The other Smritis resemble that of Mcmi 
in form and doctrine, but none are now entire save Menus 
work. Menu is the authority for the earliest age, or the Kriti 
Tuga, and each of the other Yugas has its appro])riate Smriti. 
Mr Strange^ ch. i. § 3, says, ‘‘ Usage has, however, interfered 
with the precepts of tlie SmritiSy and time has rendered their 
language obscure.*' Hence the commentaries and digests are 
now looked to as the true expositories of the law. 

Five schools of law. — These commentaries have given 
rise to the five schools of law now prevalent in India, in con- 
sequence of the preference given to each. As we have seen 
in the introduction to this work, these schools are the Gauda 
or Bengal, the Midhila (Mithila) or that of North Behar, that 
of Benares administered in Calcutta, thcMahrattalaw, (Bom- 
bay,) the Dravada, (Deccan or Madras,) to which may be 
added that of Canara and Malabar, MacnagJite^iy Strangey 
Strange, J., Morleys Introduction. 

DiFFFEiiENCE IN THE SCHOOLS. — Thcsc scliools difiTor but 
little from each other, with the exception of Bengal, where, 
upon inheritance, the law varies from the other scliools, 1 
Mori. Dig. clxxxix.-cxci. ; Stra. Alan. H. L. ch. i. § 4. 

Mr J. Strange, Alan. H. L., § 5, says, “ The school of 
Benares is the foundation of the Midhila, Mahratta, and 
Dravada schools.” Thus the interpreters of the law are 
ranged under two great divisions— -that of Bengal and that 
of Benares. In the Bengal school the letter of the law is 
modified by inferential reasonings, while in the Benares 
school the text is more closely followed. 

Air Alorley, 1 Dig. clxxxix., says, It would be almost im- 
possible to define with accuracy the limits of these several 
schools, nor indeed is there that distinction between them 
which some suppose. The Bengal, it is true, stands nearly 
alone, particularly with regard to the law of inheritance, in 
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which there is a wide difference in doctrine between the 
northern and other schools, the latter receiving some treatises 
in common which are totally rejected by the Gauriya lawyers. 
The Bengal school assimilates in some respects with that of 
Mithila — ^inheritance, however, being still excepted. 

Looking to west and south of India, the main distinction 
between the Benares, Mahratta, and Dravada schools is in 
fact rather a preference shown by each respectively for some 
particular work as their authority of law, than any real or im- 
portant difference of doctrine. 

In all western and southern schools the prevailing ajiithority 
is the almost universal Mitmsliara ; and although the Mah- 
rattas may prefer the MayuTcha to the MadJiaviya^ and the 
contrary may bo the case in the Karnata country, whilst in 
other districts other treatises are referred to; still the law 
itself, even in regard to inheritance, is essentially the same 
throughout southern India. We have referred in the intro- 
duction to the extent and situation of the districts where the 
doctrines of the several schools are current. We shall here 
more particularly define the limits of those schools ; having 
endeavoured to delineate them with as much accuracy as 
practicable in the map prefixed to this work, which may 
be found useful, and will no doubt serve all ordinary pur- 
poses. 

The Gauriya or Bengal school of law prevails over the pro- 
vince of Bengal proper, and is co-extensive with the Bengali 
language. 

The Mithila school includes North Behar or Tirhoot. 

The Benares school prevails in the city and. province of 
that name, and is the school of Middle India. The doctrine 
of this school is current in Orissa, and extends from Midna- 
pore to the mouth of the Hooghly, and thence to Cicacole. 

The Maharashtra school governs the law in the Mahratta 
country. The south limit of that country passes from Goa 
through Kolapoorc, and Bidr to Chandra ; the eastern line 
follows the Warda river to the Injadri or Satpoora Hills 
south of the Nerbudda, and which form its northern limit as 
far west as Nandod. The western boundary may be marked 
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by a line drawn from Nandod to Daman, and thence along 
Ihe sea-coast to Goa. The Maharashtra school prevails wher- 
ever the Mahratta language is spoken by the natives. 

The Dravada school consists of the whole of the southern 
portion of the Peninsula, but it may be subdivided into three 
districts, in each of which some particular law treatises have 
more weight than others ; these districts are, Dravada, Karna- 
taka, Andhra. Dravada proper is the country where Tamil 
is spoken, and occupies the extreme south of the Peninsula, 
its boundaries may be traced by a line drawn from Pulicat to 
the Ghats, between Pulicat and Bangalore, and then follow- 
ing the Ghats westward, and along the boundary between 
Malabar and Kanara to the sea, including Malabar. The 
Karnataka is bounded on the west by the sea coast as far as 
Goa, thence by the Western Ghats up to Kolapur ; to the 
north by a line from Kolapur to Bidr, and on the east by a 
line from Bidr through Adoni, Anandpur, and Nandidrug, to 
the Ghats between Pulicat and Bangalore ; here the Karna- 
taka language is spoken. The third district, Andhra, where 
the Telinga or Telugu is spoken, extends from the boundary 
line last mentioned, and which, prolonged to Chandra, will 
form its western limit ; on the north, it is bounded indistinctly 
by a line running eastward to Sohiinpur, or the Mahanaddi 
river, and on the east by a line drawn from Sohunpur to Cica- 
cole, and thence to Pulicat, where the Tamil country begins. 

These are the limits of the various schools of law, as far as 
they can be approximately defined. 

Hindoo Law Books. — The DJiarma Shastra may be di- 
vided into three classes — 

1. The Smriti, or text-books, which are the foundation of all 
Hindoo law, and which are attributed to various rishis, or 
sages, who are supposed to have been inspired. They are all, 
with slight variations in form and doctrine, the same with 
the Institutes of Menu, 

2. The Vyalcliyana, or glosses and commentaries on these 
Smritis, many of which partake of the nature of digests. 

3. The Nibandlmna Oranda, or digests properly so called, 
either of the whole body of the law, or of particular portions 
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thereof collected from the text-books and their commenta- 
tors. 

Those works by European authors, may be added. We 
have already referred to them in the “ Introduction.” 

The Smriti text-books, institutes, or collections attributed 
to various rishis, are all divided into three kandas, or sections ; 
the first, Achara^ treating of religious ceremonies and daily 
observances ; the second, Vyavahara, of law and the adminis- 
tration of justice; and the third, Prayaschitta^ relating to 
penance and expiation. 

Those books are all venerated by the Hindoos as next in 
sanctity to the Vedas themselves.* 

The Manava DJiarma SJiastra, dr Institutes of Menu^ the 
highest authority of memorial law, is universally allowed by 
the Hindoos, not only to be the oldest work, but also the most 
holy after the Vedas ; and as in addition to this, the other 
text-books are, as it were, formed on the same model, it may 
be fairly considered as the basis of the whole present system 
of Hindoo jurisprudence. This work, as we have already said, 
has been translated by Sir W. Jones^ Sir Graves Haughten^ 
and an anonymous writer, and in French by M, Loiseleur 
Deshngcluimps, These vary very little. They are all accord- 
ing to the gloss of Kooloolca Blmtta, 

Atr% the second writer of a, text-book, according to Yajna- 
vakhja^ but who is not mentioned in the Padina Purana^ 
composed a law treatise in verse, which is extant. Vishnu is 
also said to have written an excellent treatise in verse, and 
HaHta one in prose. The Yajruxvalchya Dharma Shastra 
(or Institutes of Yajnavalchya) comprises three books. 

Colehroohe^ Dig. Pref xvi, et seq. 2d Ed., enumerates other 
Smritis^ viz. ; — 

The Institutes of Usanas in verse. 

A short Treatise by Angiras, 

A short Tract by Yama, 

* It must be observed that many Smritis are quoted by legal writers, which 
are no longer extant. It ifl said to be the opinion of the Brahmins that, with 
the exception of Menu, the entire work of no one of those sages has come down 
to the present time, Col. Dig. vol. i. p. 454, Mori, Dig. cxciv. 
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A work in prose by Apastm^a. 

A metrical abridgment of the Institutes of Samvarta, 

A Treatise by Katyayana, 

An abridgment of the Institutes of VrihOjSpati, 

A work by Parasara, 

Some works connected with law by Vyasa, the reputed 
author of the Puranas. 

The joint work of SanWia and Lihliita, 

A Treatise in verse by Dalcsha. 

A Treatise in prose by Gautama. 

An abridgment in verse on penance and expiation by Sata- 
tapa. 

A work in prose mixed with verse I’y Vasislita. 

Mr Morley says, that the Sinritis are mostly of small ex- 
tent, relating to observances and ceremonies, and only inci- 
dentally touching upon law. The Smritis which are received 
in common by all the schools, arc no longer final authorities. 
Vriliaspafi says, A decision must not be made by having 
recourse to the letter of written codes, since, if no decision 
were made according to the reason of the law, (or immemorial 
usage,) there might be a failure of justice,” 2 Coleh. Dig. 128, 
2d Ed. The Manava Dharma Shastra itself is indeed now 
regarded as a work to be respected rather than in modern 
times to be implicity followed, 1 Stra. H, L, Pref xiii. For 
final authority, then, in deciding questions of law, recourse 
must be had to the commentaries and digests, Mori. Dig. cci. 

Commentaries. — The commentaries which form the second 
great authority of Hindoo law, some are merely explanatory 
of the text, while others are regarded as final authorities ; and 
these latter, together with the Digests, the third class of law 
books, arc the immediate authorities for the opinions of lawyers 
in the respective schools where the doctrines they uphold may 
prevail, Mori. Dig. cci. Many of the commentaries on the 
Smritis^ those for instance on Menu's Institutes, which are 
merely explanatory of the text — are not considered to be final 
authorities any more than the Smritis themselves ; but others 
again, which by the introduction of quotations from other 
writers, and by interpreting and enlarging on the meaning of 
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the author, partake so far of the nature of general Digests arc 
referred to for the fiml decision of questions. The Mitac- 
sivara is a remarkable instance of this, since, though pro- 
fessedly a commentary on the Srariti of Yajnavdlcliya^ it is 
consulted as a final authority over the whole of India, Bengal 
alone excepted. 

The Manava Dharnta Shastra has been the subject of 
several commentaries. Amongst these the most celebrated 
arc by Mklhatithi^ son of Virasvami Blmtta ; the comment 
by Govinda Raja ; another by Dharanidliara ; the fafnous 
gloss of KoolooJca Bhatta.^ entitled Manvariha Moolciavali, 
It is a commentary on Menu^ and is held in the highest repute 
of any. 

In addition to these, M. Deslongckamps mentions, that in 
preparing his edition of the Institutes, he made use of one by 
Ragliavananda^ entitled Manvaria Chandrika, which he 
states to be, in many instances, more precise and clear than 
Koolooka. Bluigiiri is also said to have written a com- 
mentary on the 3Ianava Dharnm Shastra. Steele mentions 
two other glosses on MenUy as known among the Mahrattas — 
the Madhava^ by Sayanacharya^ which is stated to be of 
general authority, especially in the Carnatic ; and the Nanda- 
rajkrit, by Nandaraja. CoUhrooke mentions another com- 
mentary on Menu, Mori. Dig. cciii. These are all merely 
explanatory of the text, and must not be considered as final 
authorities. The commentary on the Institutes of Vishnu^ 
entitled, Vaijayanti^ written by Nanda Pandiia. The 
copious gloss of Aparaka is supposed to bo the most 
ancient commentary on the Institutes of Yajnavalchya^ and 
to be therefore earlier than the more celebrated comment 
on the same text. The Mitaeshara of Vijnaneswara is, 
as we have observed, a gloss on Yajnavalchya Dharma 
Shastra. It abounds with apposite quotations from other 
legislators, and expositions of those quotations, as well as of 
the text which it professes to illustrate. Vigny aneswara follows 
the arrangement of Yajnavalchya Dharma Shastra, It is 
divided into three parts, or kandas — ^viz., the Achara Kanda, 
which treats of social and religious duties ; the Vyavahara 
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Kanda^ which treats of jurisprudence, or the laws of the 
people, that is, of private contests and administrative law ; and 
the Prayaschitta Kandxi^ which treats of penance, devotion, 
and purification. 

The Mitacehdra is one of the greatest, and if we take into 
consideration the extent of its influence, the greatest of all 
the Hindoo law authorities, for it iS received, as Colebrooke 
observes, in all the schools of Hindoo law, from Benares to 
the southern extremity of the Peninsula, as the chief ground- 
work of the doctrines which they follow, and as an authority 
from which they rarely dissent, Mori Dig. cciv. 

The works of other eminent writers have, concurrently with 
the Mitacshara, considerable weight in the schools of law, 
which have respectively adopted them, as the Smriti Cliand- 
rika in the south of India. This is a treatise on judicature, 
by Devamia Bliut^ and is a work which Colehrooke considers 
of uncommon excellence. It is an especial authority in the 
Madras school, and stands next in estimation to the Mitac- 
sliara. It difiFers, however, in some few points from the 
doctrines of that work. Mr T. Kristnasawmy Iyer has re- 
cently published what professes to be a translation of it. 
See Introduction, p. xi. 

The Vivada Chintamani, recently translated by Mr Pros- 
soncts Cooniar Tagore ; the Batnacara and Vivada Chandra 
are authorities in Mithila. 

The Viramitrodaya and Kamalalcara in Benares. 

The Vyavahara Mayukha in the Mahratta country. 

All, however, agree in deferring to the Mitacshara^ in 
frequently appealing to its text ; and in rarely, and at the 
same time, modestly dissenting, from its doctrines on particular 
questions, Colehrooke^ Mori Dig. cciv. 

The Mitar^shara must then be considered as the main 
authority for all the schools of law ^ with the sole exception of 
that of Bengal. 

As the Mitacshara is a commentary on Yajnavalchya^ so 
the Mitacshara has in its turn been commented upon by 
others. Colehrooke refers to four, and describes two ; one the 
Suhodhini, by Visvesvara Bhatta^ and the other by Balaam 
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Bhatta. The former is a collection of notes illustrating the 
obscure passages concisely but perspicuously. The latter is 
a running comment expounding the original word by word. 
The author follows the Suhodhini as far as it extends, Mori. 
Dig. ccv. 

Nanda Pandita is mentioned by Mr Sutherland as the 
author of a commentary on the MiUncshxxra, entitled Praiitdk-^ 
shara, Sutherland on “ Adoptions,” pref. p. 2. 

Various editions of the Mitacshara have been published. 
The sixth chapter, which treats of inheritance, has been 
translated by Colehroohe^ with notes and glosses from his own 
pen. 

In addition to the commentaries already referred to, there are 
others by Devabodha and Viwarupa, and by Sulapani, en- 
titled Dipahalika^ in repute in the Gauriya school. 

Tamds text-book in verse has been illustrated by Koolooka 
Bhatta, the author of the gloss on Manava Dharma Shastra. 

Nanda Pandita wrote a comment on the Parasara Smriti. 

The Madhaviya of Vidyaranyasvami, named after ilfac?- 
hava Acharya, the brother of its author, is an authority in 
the southern schools, but especially in the Karnataka. It is, 
in fact, a digest of the law prevalent in the southern portion 
of the Peninsula. Vidyaranyasvami was the virtual founder 
of the Vidyanagara empire, and liis work became the standard 
of its law. It is of some authority in the Benares school. 

Gautamds text-book was commented on by Haradattor 
charya^ who resided in Dravada. His work is called Mitac- 
shara, but must not be confounded with Vijnaneswaras. The 
Varadarajya by Varadaraja, is a general digest, but it may 
be placed among the commentaries, since it is framed on the 
Narada Smriti, It is of authority in the southern schools, 
especially in Dravada. 

There is another commentary entitled, Chatur Vinsati 
Smriti Vyakhya. 

The Smriti Chandrika, already referred to as a Mithila 
authority, is an authority in the Madras school, and has stood 
next in estimation to the Mitacshara. It differs, however, in 
doctrine from the Mitacshara in some few points. 
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The Saraswattee Vilasa, by Prathapa Roothroodoo. The 
Vyavahara Mayukha^ by Neelakantha^ translated by Mr Bor- 
rodaile, is an especial authority among the Malirattas. The 
Madhaveumy the Mitaeshara^ and the Smriti Ghandrilca are 
five works which are accounted of 'paramount authority, and 
are referred to as Punclia Orandh% or five books, Stra, Man, 
if. L, ch. i. § 5. 

Digests, or Nibandhana OrantJia are the third chief 
authority of Hindoo law. 

They are either general, or are confined to separate or dis- 
tinct subjects of law, and consist of texts taken from the 
Smritis with explanatory glosses reconciling their apparent 
contradictions, 1 Mori. Dig. ccviii. 

For the following summary of the digests, as indeed the 
preceding account of the original sources of the law, and the 
various commentaries upon them, the author is indebted to 
Mr Morley^ who, in his Introduction to the first volume of 
his Digest, enters very fully into this branch of his subject. 

Mr Morley adds. Several of them, in common with several 
of the glosses and commentaries above mentioned, are of less 
authority than others, and in many cases their names even may 
not often be heard in an Indian court of justice. 

The Dharma Ratrui of Jim. VaJiana is a digest of the law 
according to the Guariya school. The chapter on inheritance, 
the celebrated Daya Bhaga^ is the standard authority of the 
law in Bengal. It is on almost every disputed point opposed 
to the Mitaeshara, and it is indeed on this very branch of the 
law — viz., inheritance — that we find the greatest difference in 
doctrine in the various schools. 

Colehrooke translated Jim. Vahana's chapter on inherit- 
ance as well as that of the Mitaeshara^ with notes and com- 
ments. 

The earliest commentary upon the Daya Bhaga is that of 
Srinatka Acharya Chudamani. The next is that of Acliyuta 
Chakravartif (author also of a commentary of the Stradha 
Viveka ;) it cites frequently the gloss of Chndamani, and is 
quoted by Mahesvara. 

The commentary by Srikrisina Tarkalankara is the most 
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celebrated of all the treatises on the text of Daya lihaga. 
Another gloss bears the name of Baghunandana. Bamanatha 
Vidya Vachespati has also written a commentary on the 
Daya Bhaga, Srikristna Tarkalancliara has written an 
epitome of the law of inheritance, entitled Daya Krama San- 
graha. This has been translated by Mr Wynch, 

The Smt'iti Tativa of Baghunandana VandyaghaUya^ the 
greatest authority of law in the Guariya school, is a complete 
digest of twenty-seven volumes. This great writer is often 
cited as Sniarta Bhattacharya. 

The Daya Tatwa^ or that portion of the Sniriti Tativa of 
Bhaghunandana, which relates to inheritance, is highly 
spoken of by Colehrooke, 

Kashirama has written a commentary on the Daya 
Tatwa. 

The Daya Bahasya^ or Smriti Batnavali^ by Bamatlia 
Vidya, is of considerable authority in some districts of Ben- 
gal. It differs from Jim, Vahana and Baghunandana, and 
this tends to create uncertainty. 

Dvaita Nimaya of Vachespati Bhaitoxdiarya, a treatise on 
general law, and the Daya Nirnaya of the same author, 
which treats of inheritance, being little more than an abridg- 
ment of the Daya Bhaga and Daya Tativa, are also Bengal 
authorities. 

Kesava Misra, a native of Mithila, is the author of. the 
Chhandoga Barisishta and the Dvaita Parisishta ; the former, 
together with its commentary, the Parisishta Prakasa, are 
works of great authority, and treat of the duties of priests ; 
the latter is a more general treatise. 

Mithila. — The Vivida Bainalawa, a general digest, com- 
j)iled under the general 8U[)crintendence of Chandeswara, 
Minister of Ilarasinhadeva, King of Mithila. The Vivida 
Chintamani, the Vyavahara Chintamani, and the other works 
of Vojchespaii Misra, are all considered of great authority in 
Mithila ; as are also the Vivada Chandra and other treatises 
by the learned Lady La^himad^vi, who wrote under the 
name of her nephew, Misaru Misra, Sri Karacharya and 
his son, Srinathacluirya, were also celebrated in the Mithila 
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school of law ; the former wrote a treatise on inheritance ; 
the latter, the A chary a Chandrika^ a text on the duties of 
the fourth class. 

The SmriUsara^ or Smritycurthasara^ by Sridharacharya^ a 
treatise on religious duties, but mentioning civil matters in- 
cidentally, is according to the Mithila school ; it quotes the 
Pradipa^ Kalpadrvma^ and Kalpdlatay works otherwise un- 
known. 

There seem to be several Smritisaras, Sir TT. Macnaugh- 
ten mentions one by Harinathopadhyaya, which is of autho- 
rity in Mithila. There is another by Yadavendra. The 
Smriti Samuchchaya^ or Smriti Sara Samuchchaya^ is also 
a Mithila authority, and is known among the Mahrattas. 

The 3Iadana Parijata, a treatise on civil and religious 
duties, by Visvesvara Bhatta^ but containing a chapter on 
inheritance, is a Mithila work, and prevails also among the 
Mahrattas ; it quotes the Sapararha^ the Smriti Chandrilca^ 
and the Hemadri, The work was composed by order of 
Madmia Pala, and is sometimes cited in his name. Sir W. 
Mcxnaugliten calls the author Modano Padhyaya, Sulapani 
wrote a treatise on penance and expiation, which is an autho- 
rity in Bengal and Mithila. • 

The Viramitrodaya of Mitra 3Iisra is a treatise on Vyava- 
hara in general, according to the doctrines of the Benares 
school, and systematically examines and refutes the opinion of 
Jim, Valiana and Raghunandana, The Vivada Tandava 
of Kamalakara^ younger brother of Dinahara Bliatta, and 
son of Ramakrisina Bhatta, defends the doctrines of Vigny^- 
anesioara in opposition to the writers of the Gauriya school. 

The Nirnaya Sindhu is of authority at Benares and with 
the Mahrattas. It is by Karmlakara, It treats of rites and 
ceremonies, touching incidentally only on questions of a legal 
nature. 

Neither Mitra Misra nor Kamalakara differ from the 
Mitacsliara on any important point. 

Mahratta School. — The Vyavahara Mayuklia of Neela-- 
kantha is the greatest authority, after the Mitaeshara in this 
school, and is one of the twelve treatises by the same author, 
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all bearing the title of MayuMiay and treating of religious 
duties, penance, and expiation. The Mayukhcis are desig- 
nated collectively the Bliagavat BJiaskara. The Vyavahxra 
Mayukha^ which is the sixth in the list, is devoted exclusively 
to law and justice, and is a general digest and collection of 
texts. Mr BorrodaiU^ as we before observed, has translated 
this work, to which he has added notes referring to passages 
on other works on Hindoo law. 

The Smriti Kustuhha^ by Anandee Deva Kasikar, It is 
one of twelve works bearing the title of Kusivbha^ all of 
which are to be met with at Benares ; it is known at Poonah, 
and treats of Achara^ Vyavahara^ and Prayaschitta. 

The Hemadri, by Hemadri Bliatta Kasikar, is of authority 
in Bombay. 

So is the Dyot, by Gaga Bluitta Kasikar. It consists of 
twelve divisions, and treats of all subjects. 

The Pursuram Prukip is a general digest. 

The Pritlii Gliandroa is also a general digest of Achora, 
Vyavahara, and PrayaschitUi. The Vyavalmra Sakar, by 
Nagojee Bhatta, is a work of general authority. 

The Sar Sangralia is a work treating of Prayaschitta 
Smarta, Vyavalmra, &c. 

The Madana Patna, by Madana Singh, is a treatise on 
Acliara, Vyavalmra, and Prayaschitta, of notoriety. 

The Aclmrarclm, by Sunkur Bhatta Kasikar, is a work on 
Acliara and Vyavalmra, of general notoriety. 

The Surasvati Vilasi, a general digest, is one of the chief 
authorities, after the Mitacshara, in the whole of the southern 
portion of India. It was the standard law-book in the entire 
Andhra country, and is still of authority to the northward of 
the Pennar, where many customs exist, especially regarding 
land, which are derived from it. But even there the Mitac- 
slmra is of paramount authority. 

The Smriti Chandrika we have already referred to. It is 
an authority in the Dravada school, and is, as well as the 
preceding work, of authority in the Andhra country. 

The Dharesvariya is a general digest, and is an authority 
in the south. 
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Adoption.— T he Daitaka Slimansa of Nanda Pcmdaia 

^Vse other works we have already alluded to) is upon the 
subject of adoption. 

The Daitaka Chandrtka is also on adoption. It is of great 
and general authority, and is supposed to be the basis of 
Nanda Panditas work. The Mimansa and Chandrika have 
been translated by Mr Sutherland. M, Orianne has translated 
the latter into French. 

Mr Ellis ^ on the Law Books of India (pp. 21, 22), mentions 
works bearing the same names by other authors, as well as 
works bearing different titles, as general digests of the law of 
adoption. 

On the law of adoption there is little difference in the several 
schools. The Mimansa and Oumdrika are greatly respected 
all over India. Wlicre they differ, the doctrine of the latter 
is adhered to in Bengal and in Southern India, while the 

m 

former is relied on in the Mithila and Benares schools, (2 
M(yrl Dig. ccxxi. ; 2 Mad. H. C. li. 214 ;) Sir C. Scotland, 
C. J. says, nearly all the schools follow the lattei* in preference 
to the former, where they differ, see p. 19. 

Helayudha composed the Nyaya Sarvesiva, the Drahmana 
Sarvasiva and Pandita Sarvasiva, and other tracts on the 
administration of justice and duties of caste. 

LaJeshmidhara wrote a treatise on the administration of 
justice, and also a digest called Kalpataru. Narasinha, son of 
liamachandra wrote the Govindamava and other law tracts. 

Jitendriya is cited in Mitaeshara and by Jagannatlia Tar- 
kapamlvaruma. 

The Vivaikmmva Setu, the Vivada Saramava, and 
the Vivada Bhangarnava of Jagannatlia Tarkapanchanana 
translated by Colehrooke, and commonly cited as the Digest, 
have been compiled since the establishment of the British in 
India under the auspices of Warren IlastiTigs and Sir William 
Jones. 

These three digests are commented upon and described by 
Mr Morley, 1 Dig. ccxvii.-ccxxi. 

Wo may refer to the Vyavcstharatnamala by Sri Lakshmi 
Narayana Nyayalankara. It is a catechism in the vernacular 
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of Bengal The principles advanced are supported by quota- 
tions m Sanscrit from works of authority. It contains a 
succinct View of the law of inheritance according to the 
doctrines of Jim, Vdhana contrasted with those of the Mitac- 
shara, together with a short treatise on Adoption. 

Mr Morley (p. ccxxi.) recapitulates the works that are 
received as final authorities in the diflferent schools excluding 
text books and explanatory comments — viz., 

Bengal, or Gauriya. — Dharma, Eatna, Daya Bhaga, and 
its commentators ; Srikrishna Tarkalankara and Srinatha 
Acharya Chindamani; Daya Krama Sangraha; Smriti Tatwa; 
Daya Tatwa ; Vivadarnava Setu ; Vivada Sararnava; Vivada 
Bhangarnava. 

Mithila. — Mitacshara, Vivada Eatnakara, Vivada Chinta- 
mani ; Vyavahara Chintamani ; Dwaita Parisishta ; Vivada 
Chandra ; Smriti Sara Samuchchaya Madana Parijata. 

Benares. — Mitacshara, Viramitrodaya Madhaviya; Vivada 
Tandava ; Nirnaya Sindhu. 

Maharashtra. — Mitacashara, Mayukha, Nirnaya Sindhu ; 
Hemadri ; Smriti Kustubha ; Madhavya. 

Dravada (including the division of that name, that of the 
Karnataka and Andhra). — Mitacshara, Madhaviya, Sarasvati 
Vilasa ; Varadarajya, Smriti Ohandrika, Sarasvati Valasa. 

The Dattaha Mimansa is preferred in Bengal and in the 
south. The Dattaka Cliandrika in Mithila and Benares, supra. 

The above works are quoted most frequently, but they do 
not include all that are cited by lawyers in the several schools. 
Nor are they all constantly referred to. In Bombay Chief 
Justice Sausse, in Pranjeevandas Toolseydas v. Deiocoover- 
baee^ 1 Bombay, H.C.S, p. 131, post, p. 273, says that Mem 
Mitacshara and Mayukha are the authorities in that pre- 
sidency (see Bor, Bomb, Bep, Pref iii.), and in Benares the 
Pundits were required to consult the Mitacshara, and report 
the exposition of law there found applicable to the case. With 
the exception of the law of adoption, the works of the Bengal 
school are of no authority out of the limits where Bengali is 
the language of the people. But with this exception, there 
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seems to be no reason why in the other schools the authorities 
should not be received indiscriminately. 

We have already referred to the English authorities, it only 
remains to mention Steele's “Summary of the Law of Oaste/^ 
printed by order of the Governor in Council of Bombay. 
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Intboductoby Bemabbs. 

IniTodudory remarks — Tlie law of property and the family rela^ 
lion — Reserved by charters of justice for India^Collateral sub- 
jects where necessary discussed — The Hindoo law of inheritance 
hinges cm the family relation ” — Subjects discussed. 

The law op pboperty and “family relation.” — This treatise, 
as its title imports, embraces the Hindoo law affecting ‘‘ Property 
and Family Relation,” as administered in the “ High Courts ” at 
our presidencies in Madras, Bombay, Calcutta, and in the Privy 
Council. 

Reserved by charters of justice for India. — This is one of 
the two great legal subjects of Hindoo law, which the Charters of 
Justice for India and local regulations have expressly reserved in 
extending the authority of English law over the natives ; the law 
of contract being the other : as Sir Thomas Strange observes, in 
his Introduction to Hindoo Law^ p. 7, imposing on the courts so 
created, whilst administering these subjects, the duty of adjudicate 
ing upon them, not, as in other cases, according to our law, but 
according to the law of the parties, as they happen to be Hindoo or 
Mahommedan, Mori, Dig, clxxiii., et seq. 

By Beng, Regulation^ 17th April 1780, sec. 27, it is enacted, 
“ That in all suits regarding inheritance, marriage, and caste, and 
other religious usages or institutions, the laws of the Koran with 
respect to Mahommedans, and those of the Shaster with respect to 
Gentoos, shall be invariably adhered to.” This section was re-en- 
acted in the following year in the revised code, with the addition 
of the word “ succession,” 1 Mori, Dig, clxx. 

In 1781, the declaratory act of 21 Geo. III., c. 70, sea 17, en- 
acted with reference to the powers and jurisdiction of the Supreme 
Court at Fort-William in Bengal, that in disputes between the 
native* inhabitants of Calcutta, their inheritance and succes- 
sion to lands, rents, and goods, and all matters of contract and 
dealing l^^tween party and party shall be determined in case of 
Mahommedans by their laws and usages, and in the case of Gen- 
tooB by their laws and usages, and where only one of the parties 
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shall be Mahommedan or Gentoo^ by the laws and usages of the de- 
femdant. In 1797 this was extended to Madras and Bombay^ with 
^ the addition of the words, or by such laws and usages, as the 
4Baine would have been determined by, if the suit had been brought 
and the action commenced, in a native court. See cl. 1, sec. 16, 
Mad, Regulation 111 of 1802. 

Whenever in any civil suit the parties to such suit may be of 
different persuasions, when one shall be Hindoo and the other 
Mahommedan, or where one or more shall not be either, the laws 
of those religious shall not be permitted to operate to deprive such 
party or parties of any property to which, but for the operation of 
such laws, they would have been entitled ; in all such cases the de- 
cision shall be governed by the principles of justice, equity, and 
good conscience, it being clearly understood that this provision 
shall not be considered as justifying the introduction of the En- 
glish or any foreign law, or the application to such cases of any 
rules not sanctioned by these principles, Bengal Reg, of 1832 : 1 
Mori, Dig, clxxiii.* 

Collateral SUBJEC3TS where necessary discussed. — The discus- 
sion of these subjects will necessarily require a divergence from the 
main point into other collateral questions. Where a clearer elucida- 
tion necessitates such a course, we have found it convenient 
to follow the consideration of the incidental question, for the 
charters already referred to require, in administering their powers, a 
special regard to the constitution and usages of the natives of India. 

The Hindoo law of inheritance hinges on the “ family re- 
lation.” — The Hindoo law of inheritance turns on the relative 
principle. The family relation is continually and prominently 
kept before our eyea It is the connecting link in every branch 
of the Hindoo law of inheritance. 

Questions on marriage seldom form the subject of litigation in 
Madras, owing, probably, to their submission to the head man of 
the village or caste. The placita cited in Morlei^s Digest, with one 
exception, relate to Bombay, 1 Mori, Dig, 287 n. ; see 1 Mam, 
Prim, H, L. 57, 

Subjects discussed. — In this treatise we shall discuss the sub- 
ject under its natural divisions, viz. — 

I. Marriage. 

II. Adoption. 

III. Minority. 

IV. Property, ancestral and self-acquired, 

V. Charges on property. 

VL Disqualification for inheritince. 

VII. Alienation inter vivos, and by will 

VIII. Succession, 

IX. Partition. 

* '^latroduotion’’ to this work, where tka regulatioos 
Bombav end Madras we referred to. 
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ON MARRIAGE. 

Marriage forms the substratum of the whole order of civil life^Bar* 
renness of parents — Marriage is compulsory — Eight species of mar- 
riage — Weddingrites accompany all marriages — Different rites where 
wife not a virgin — At the nubile age hushandmay claim wife — Period 
of marriage of males — Father hound to select husband for daughter 
— If he fail to do sOj selection devolves upon her paternal relations^ 
or mother ^ or the girl herself — Period of marriage of female — Pe- 
turn of presents on annulling the engagement — Stridhana — Mar'* 
riage consists of two ceremonies — Betrothal and consummation — r 
Betrothal absolute marriage — Mode of contracting marriage — 
Contract fixes the connubial relation — Bights thus created — Dura- 
tion of union — Severance of — Infidelity — Husband not entitled to 
damages — Before betrothal-— With whom the contract may be tntei'ed 
into — Caste or class — Soodra need not marry with same caste — 
Women cannot marry in lower caste — Illegitimacy is not an abso- 
lute disqualification for caste — Marriage with daughter of bastard 
— Doss of caste — If by a sonless female — If she have a son — Pro- 
hibited degrees — Younger brother or sister before elder — Adopted 
son — Causes of separation — Supersession or polygamy — Justify- 
ing circumstances — Consent — 2c?, Legal causes— Presents on 
second marriage — Illegal supersession — Residence of first wife— 
Entitled to inherit — Residence of several wives — Personal chastise- 
ment of wife — Withdrawal of conjugal rights — Divorce according 
to Hindoo law, 

Maebiage fobms the substbatum of the whole ordeb of 
CIVIL life. — The subject of marriage is not only the first but 
the most important with reference to its bearing on property; 
It forms the substratum of the whole order of civil life. Great 
dififerences distinguish the Hindoo law of marriage from that 
of other countries, for, whereas elsewhere, as amongst Mahom- 
medan nations, marHige is a civil contract merely, amongst 
Hindoos it is primarily a religious ceremony entered into for reli* 
gious objects and ends, and affecting the religious state of the 
man both here and hereafter. To this relation appertains the 
power and obligation of the father with regard to his children, mr 
If his mazriage diould prove unproduotive*-a r^ult that fr^ 
Huentlv happens, in consequence of the disparity in many cam 
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between the ages of the husband and wife — other collateral or 
subordinate relations arise, which will be referred to in the chap- 
ters on “Adoption'' and “Succession." 

Marriage is the great point to which all Hindoo law con- 
verges, No people attach greater importance to it than the 
Hindoos. It is indispensably necessary that there should be a son 
to perform obsequies or religious funeral rites, and to discharge 
ancestors* debts, spiritual and temporal. 

Babrenness op parents. — ^These objects may be frustrated by 
the barrenness of the parents — a contingency of frequent occur- 
rence, as already observed, arising from the disparity of age, in 
numerous instances, between the married people. But a device 
has been resorted to for the purpose of remedying this failure, 
which is of daily practice, viz., — Adoption ; a ceremony of especial 
import as regards inheritance, although that is merely a secondary 
consideration with Hindoos ; the primary object being to save the 
soul from Put, or Hell, or a place of torment. 

Marriage is compulsory. — As marriage affects the religious 
state of the man, it is compulsory, not by judicial process, but in 
accordance with their own customs and usages. It is contracted 
at an immature age on the part of the woman, or rather infant. 
Its consummation, however, is postponed until the nubile age. 
But consummation is not necessary, as with us, to make the mar- 
riage valid, or to confer upon the wife all the rights and obliga- 
tions of widowhood, should her husband die before her nubile age 
and he has taken her to his own home. The religious benefit to 
be derived from marriage necessitates the entering into the con- 
tract at an early age, in order to prevent the defeat of the religi- 
ous object in view by premature death. If the wife die, the hus- 
band is bound to marry immediately, whereas a widow was not 
permitted to contract a second marriage until the passing of Act 
XXV. of 1856. 

Eight species of marriage. — The works on Hindoo law enume- 
rate eight species of marriage, viz. : — The Brahma^ the Daiva^ the 
Arsha, the Frajapatj/a, which are appropriate for Brahmins, or 
the sacerdotal order, and are based upon disinterested motives. 

The GandJiarva, or love marriages. 

The Racshasa, or forcible connexion, which were peculiar to 
the chetriyas or the military class, and are founded, the former on 
reciprocal desire, and the latter on conquest. 

The Avioora, which is appropriate for vysyas, or the mercantile 
body, and for 

Soodras, or the servile class, wherein tMb consent of the person 
giving away the girl is obtained by pecuniary consideration, for- 
bidden because of its sordid character. 

And the Faishacha^ or where the marriage may have been 
effected by fraud by taking advantage of the girl when asleep or 
otherwise off her guard, which is reprobated by all classes. 



OK MABRXAGE. 


5 * 

Menu enjoins that the two latter, Ausoora and PaUacha^ should 
never be observed, and Sir Thomas Strange {H, L, p. 43) cites the 
Digest to show that ‘^at present the Brahma nuptials only are 
practised by good men, though it is admitted that tlie Ausoora and 
the rest are sometimes resorted to by others, and it is questionable 
whether any other form is now observed in Southern India. At all 
events, it is clear that the several castes are not confined to the form 
applicable to themselves, for a Brahmin may contract an Ausoora 
marriage, and a Soodra a Brahmin. Sudr Court in aSI -4. 193 of 
1858, and these two seem to be the most usual form of marriage. 

In the supreme court of Madras, evidence was given of a yella^ 
tarn marriage, which was a qualified ado 2 :)tion of the bridegroom 
by the bride’s father, and it seems admitted that some such custom 
prevailed, though its exact effect was not established. — * Vincarat^ 
nam v. Vincansonall^ S. (7., 2 and 3 Terms, 1824, Ex relatione (7. J* 
Sir, T. Strange^ ji. 43, n. 7. But qumre whether this is a distinct 
form of marriage. 

Wedding rites accompany all marriages — Nuptial or wed- 
ding rites, accomjianying all classes of marriage, have the effect of 
distinguishing even the less approved from commerce purely illicit, 
to which otherwise the Gandliarva and Ilacshasa might be assimi- 
lated, 1 Stra, H, L. j). 42.* 

Different rites where wife not a virgin. — Should, however, 
the bride be known not to be a virgin the rite is a distinct one, 
the customary office, founded on the Veda^ expressing that the 
virgin (meaning the bride) worships the generous sun in the form 
of fire, an invocatitm sufficiently denoting the exclusion of one who 
is not so, 1. Sira. IL L, p. 43. Marriage is celebrated with the 
ceremonies described by Sir Thomas Strange, p. 44, The essence 
of the rite consists in the consent of the man on the one hand, 
and the father of the bride, or wdioever gives her away, on the 
other, ib. 

At the nubile age husband may claim wife. — A girl when 
married continues to reside with her own family until she reaches 
maturity, of which it is the duty of the mother to give notice, 
when her husband can claim her and remove her to his home, 
Stra. IL L. p. 37 ; 1 Alorl. Dig, 288, § 11. 

Period of marriage of males. — There are certain rules laid 
down in Menu with regard to the respective ages at which men 
and women may marry, but which are seldom followed. Mr Jus* 
tire Strange, in his Manual on Hindoo Law, says, § 24, the Brah- 
mins, Chetriyas, and the Yysyas may not contract marriage until 
they have completed the age of studentship, the opening of which 
period is marked by the performance of Oopanayana or investi- 
ture with the sacred thread, and the close by a ceremony Samavur* 

* Probably the Gandharva, the Raeshasa and Paisacha forms were originally 
considered as marriages, with a view to save the character of the woman and 
legitimate the offspring. 
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ihma. For the soodras or servile class, who have no stage of 
Studentship, there is no limitation of the time for marriage, ib. 

Period op marriage of females. — The proper time for be- 
trothment of females, according to Coollooca Bhattu^ (expositor of 
MenUj) precedes puberty, Stra, H, Z. p. 36. Menu enjoins the be- 
trothment, although the girl may not have attained the age • of 
eight years, 1 Stra. H, Z. p. 36. Girls are given in marriage at the age 
of two and upwards until maturity, Stra. Man. § 19. A Brahmin 
girl attaining maturity without having contracted marriage for- 
feits caste, Stra. Man. § 20. 

The consent of both parents to the contract must be. first had, 
1 3forL Dig. p. 287, § 1. 

Father bound to select husband for daughter. — Every 
Hindoo father is expressly bound to select a suitable husband for 
his daughter at an age when she can have no idea of the object 
for which the contract has been entered into. 

If he fail to do so selection devolves upon her paternal 
RELATIVES. — If the father fail to make the selection the duty de- 
volves upon a succession of paternal relatives, viz., the grand- 
father, uncle, male cousins, 1 Sira. II. Z. p. 36 ; 2 ih.; Coleh. 
28 . 

Or mother. — And ultimately upon the mother. Practically 
she has the right of choosing after the death of the father, Stra. 
Man. § 22. 

A contract by a brother with his mother’s consent for the mar- 
riage of his sister is valid, according to caste Daea Morh Mada- 
liya Banyan^ 1 Mori. 288, § 8. 

When one of two united brothers died, leaving a widow and a 
daughter, but no son, the surviving brother has a right to contmet 
the marriage of his niece in preference to her mother, and if the 
uncle had consented to the mother’s contracting it, the marriage 
ought to have been celebrated at his house, ih. § 9. 

Or the girl herself. — If, however, the selection be neglected 
by these relations to the prejudice of the girl for three years from 
the time when she becomes marriageable, that is, the attainment 
of eight years, she may choose for herself, Menu, ch. ix. 90, 91 ; 1 
Stra. ZT. Z. p. 36 ; Stra. 3fanual, § 23. Though the law be so, it may 
be a question whether, according to modern practice, the right 
does not in this case continue to attach to the substitutes for the 
father instead of vesting in the girl, 1 Stra. H. L. p. 36. 

EETURN of PRESENTS ON ANNULLING THE ENGAGEMENT. If 

from any legal impediment, viz., incurable disease or other legal 
defect or consanguinity within the prohibited degrees, or from the 
death of the young woman, the marriage is not consummated ; 
presents made to her bond fide as tokens of courtesy and pledges 
of aflfection, not as paid to her kinsmen for their own use by way 
of sale of her, which is forbidden, are to be returned, and in the 
latter case the expenses of both parties are defrayed by the gentle* 
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man, 1 Stra, H. L, p. 38. If the breach be on the girl’s side without 
discovery of legal impediment, her family must bear the expenses, 
Stra, Man, § 31. 

A majority of the caste of Khnmbaiti Morh Banyans declared 
that it was allowed by their customs to break off a contracted 
marriage by mutual consent or death, 1 Mori. Dig, p. 287, § 4. 

A Mangni cannot be set aside in the caste Dusa Nagur Ahmada- 
vadkar Banyans by the uncles of the female. Where they attempted 
to do so, the court referred it to the whole caste, the Mangni was 
declared to be valid, and the uncles were bound in penalties not 
to marry the niece to any other than the person to whom she was 
betrothed. The girl, however, was married to another, and the 
one to whom she was betrothed recovered damages for loss of 
character in the caste, ib. 287, § 4. 

A breach of the contract is not permitted in the caste of Khatris^ 
ib. 288, § 5. 

Where A sued B to compel performance of a contract of mar- 
riage, B urged that a Mangni was dissoluble by the rules of their 
caste, (Sonis) when either was unwilling to fulfil it. But after 
contradictory evidence, the Court decreed that B should proceed 
according to the contract to marry his daugliter to A ; the latter 
performing all the conditions to which he might be subject under 
it, ib. § 7. 

Stridhana. — Those presents where the marriage had been com- 
pleted constitute part of the woman’s siridhanay or her peculiar 
property, 1 Sira. JT. L. p. 38. Seey>05A 

Marriage consists of two ceremonies. — Marriage consists of 
two ceremonies. 1. Betrothal; 2. Consummation ; between each 
there may be a long interval of years. The betrothal, as it is 
termed, is in fact, as well as in law, the marriage. Although the 
execution of the contract, or consummation, necessarily follows it, 
it is not essential to the validity of tlie marriage. 

Betrothal is absolute marriage. — Betrothal, as commonly 
understood, is merely a promise of marriage to be carried out at 
some future period. But as the word is understood in English 
works on Hindoo law, it is, more properly speaking, an absolute 
marriage, so much so, that if a man dies before consummation the 
girl is entitled to all the rights, and incurs all the duties of widow- 
hood, so that the death of the husband will not annul the contract. 
Formerly, she was debarred from contracting a second marriage 
with a different man, the Hindoo law proliibiting a girl from being 
more than once married. But see now Act xv. of 1856, p. 15. 
English writers, treating on Hindoo law, do not sufficiently mark 
the distinction between betrothal as a step preceding a marriage, 
and the ceremony of marriage. 

Mode of contracting marriage. — For legal purposes the cere- 
monies legally prescribed and followed are almost, if not altogether, 
immaterial. In a civil point of view the only thing necessary 
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is mere gift and acceptance. Mr Strange, in his Manual, § 28, say^, 
that the only binding circumstance essential to the completion of 
a marriage are gift and acceptance of the girl, and the ceremony 
termed Sapthapathi, or the seven steps. The betroth ment is 
effected by the bride and bridegroom walking seven steps, hand 
and hand, during a particular recital, and Mr Strange's Manual of 
H, L, § 28, says, sacrifices by fire (Homam) are of minor importance. 
The tying the Taly, or nuptial token, round the neck of the bride 
is a practice sanctioned by usage, but not prescribed in the Shasters 
or sacred books, so that the many ceremonies imposed by ancient 
law in these matters would seem to have been observed merely 
with a view of obtaining satisfactory evidence of the contract, and 
much Jess is now required, since the object of these many cere- 
monies is more easily attained; and if it can be shown that the 
contract was made, all the otlier ceremonies subside into very 
secondary importance. The contract, being perfected, may be en- 
forced by the husband at the maturity of the girl, 1 Stra. H. L, 
p. 37; 1 Mori Dig, p. 288, § 11. 

Contract fixes the connubial relation. — The matrimonial 
contract in itself fixes the relation of the contracting parties as 
married, without the requirement of consummation, which does 
not take place until the girl arrives at the nubile age, when her 
husband takes her from her home to his. The contract draws the 
girl, in the event of her husbaud^s deatli, into widowhood, with its 
attendant consequences, and gives her the riglit of inheritance, or 
maintenance in her husband’s family, Sira, Man,, II, L. § 29 ; 
1 Stra, II, L, p. 171. But if her husband were divided, she, of 
course, would inherit as his heir, he leaving no male issue. Seejt?05L 

Eights thus created — duration of union — severance of — 
infidelity. — The only circumstance which the Court would con- 
sider a justification of the absolute severance of the contract of 
marriage is the adultery of the wife. The husband in such cases 
has the option either of absolute separation from his wife, or of 
superseding her by another, she still continuing to be legally con- 
nected with him. But in this latter case the adulterous wife is 
entitled in law only to a starving maintenance ; the barest and 
smallest amount possible. According to Hindoo and Mahommedan 
law adultery is a crime in both parties. The Penal Code, how- 
ever, makes it a crime in the man, but not in the woman. This 
is singular, inasmuch as the old Indian Eegulations rendered 
adultery a crime punishable in the woman. The Code Napoleon, 
ch. 5, sec. 308, provides that the wife against whom separation of 
persons shall be pronounced for cause of adultery, shall be con- 
demned by the same judgment, and on the requisition of the public 
prosecutor to confinement in the House of Correction during a 
fixed period, which shall not be less than two months, nor exceed 
two years.* 

> It would conduce to morality if the crime were rendered penal in the 
woman as well as in the man. 
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Husband not entitled to damages. — The husband is not en- 
titled to damages from the adulterer ; the Hindoo law not provid- 
ing for discretionary damages upon any account, Stra. Man, H. L, 
p. 1 1, § 33. 2 Stra. II. L. 40, 44, 265 G. and E. : see 1 Mori. 

Dig. p. 288. But this is doubtful. 

Before betrothal. — Previously, and up to betrothal, the con- 
tract rests legally in promise, which may be broken, subject to 
consequences as the breach can or cannot be justified, 1 Stra. H. L. 
p. 37. Breach of promise of marriage does not entail any special 
consequences, Stra. Man, H. L. § 30. According to Hindoo super- 
stition an agreement for marriage would be lawfully determined 
on the part of the man by the occurrence of unfavourable auspices, 
as the meeting of a single Brahmin, or a cat, or a flight of birds, 
or the chirping of a lizard, when seeking a prosperous hour for the 
wedding, 1 Stra. H. L, p. 37. These events may prevent the com- 
pletion of betrothment, and Sir Thomas Strangsy H. L. p. 38, adds, 
many causes are enumerated, warranting as they respectively apply, 
retraction on either side. 

With whom the contract may be entered into. — Another 
peculiar result of the religious character essential to the ceremony 
is, that a marriage may take place with a lunatic or an idiot, a na- 
tivitate. However immoral it may seem, the marriage with such 
a person, if made with the consent of his parents, is valid, and 
becomes binding. But if the lunacy come on after his birth, and 
the marriage take place during the lunacy, the marriage is good 
even though without family consent, Dahychum Mitter v. Eada^ 
churn Miiiery 1 Mori. Dig. p. 290. This case is based on the 
opinion of the Pundits who cite no authority, see Tirumamagal 
Ammal v. Ramusvami Agyangar, 1 Mad. H. 0. R, p. 214, where 
an idiot was held incapable of inheriting. 

Caste or class, — As to the necessity for an equality of caste 
to constitute a good marriage, Sir Thomas Strange p. 40, says, that 
in the present era both parties must belong to the same caste, but 
the authorities quoted by him allowed the three higher castes to 
intermarry with the caste next below their own. 

SoODRA need not MARRY IN THE SAME CASTE. — It seems a Soodra 
need not marry a wife of the same sect or caste with himself, 
Pandaiva Telaver v. Puli Tdaver, 1 Mad. H. 0. R. p. 478. 

Woman cannot marry in lower caste. — No woman can marry 
a man of a lower caste ; such a contract is altogether illegal, the 
children are absolutely illegitimate, and consequently debarred from 
inheriting, 1 Stra, H. L. p. 40. 

Illegitimacy is not an absolute disqualification for caste. 
— Hindoo law, independently of special usage or custom, does not 
make illegitimacy an absolute disqualification for caste, so as to 
ailect in the relations of life not only the bastard but his legitimate 
children, Pandaiva Telaver v. Puli Telaver 1 Mad. H. C. R. p, 478. 

Marriage with daughter of bastard. — A Hindoo of a caste 
governed by the Shasters may contract a valid marriage with the 
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daiigliter of a bastard, Pandaiva Telaver v. Puli Telaver^ 1 Mad. U. C. 
B. p. 478. Where a Zamindar married the daughter of a bastard, it 
was held that the Hindoo law, independently of special usage or cus- 
tom, does not make illegitimacy an absolute disqualification for 
caste, so as to affect in the relations of life, not only the bastard, but 
also his legitimate children. C. J, Scotland^ in delivering his judg- 
ment said : — “ It is not, however, to be understood that supposing 
the late Zamindar and the second plaintiff (his wife) had been of dif- 
ferent castes the marriage would, in my opinion, have been invalid. 
The general law applicable to all the classes or tribes does not seem 
opposed to marriage between individuals of different sects or divi- 
sions of the same class or tribe, and even as regards the marriage 
between individuals of a different class or tribe, the law appears 
to be no more than directory. Although it recommends and in- 
culcates a marriage with a woman of equal class as a preferable 
description, yet the marriage of a man with a woman of a lower 
class or tribe than himself appears not to be an invalid marriage 
rendering the issue illegitimate, Mentis ch. 3, cl. 12 , et seq.; Mitacah. 
ch. 1, s. 11, cl. 2, and note j 1 Stra. IL L. p. 40. According to this 
view of the law, there being no proof of special custom or usage, 
the marriage would be valid even though the parties had been of 
different sects or caste-division of the fourth or Soodra class.” 

Mr Justice Holloway said — “I have never entertained any doubt 
that the argument for the invalidity of the marriage drawn from the 
alleged illegitimacy of the woman’s father is altogether unsound. 

“ That the son of a Soodra and of a woman between whom there 


had been no formal ceremony of marriage, inherits to the Soodra, is 
clearly shown from the authorities quoted in 9 Moords hi, Ap. p. 49, 
(1 Sir JF, Macn., II. L. p. 18; 2 p. 15 7i; Mitacli. ch. 1, s. 12; 
Ddya-Bhdgaj\). 151; hat. Miman. s. 2, cl. 26; hat. (Jhand, s. 5, cl. 


30; 3 Coleh. hig. cl. 24, p. 143; 1 Stra. II. L, pp. 69, 132, 2 ih. 168; 


Vencataram v. Vewcata Latchmee Umrml, 2 Stra. N. of Cos. 305,) 
and the decision of the J udicial Committee that the illegitimate son 


of a Chetriya could not inherit went precisely upon the ground that 


the father was one of the twice born tribes. The whole tenor of 


the judgment shows that if the father had been a Soodra the son’s 
right to inherit would have been unquestionable. It follows that 
a legitimate son of a Soodra is not an outcaste. 

“ Moreover, it is not invalid if it take place, because of the dif- 
ference of class ; as the twice born man is instructed to marry a wife 
of the same class with himself, the reasonable inference is that upon 
one not twice born the precept is not binding. 

“ Further, I am clearly of opinion that the classes spoken of are 
the four classes recognised by Menu., and not the infinite subdivi- 
sions of these classes introduced in progress of time. I think, 
therefore, that being a Soodra the woman was of the same class in the 
sense of the authority quoted. 

The argument, that because the parties went through an un- 
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necessary religious ceremony, a marriage which would, if the cere- 
mony had been omitted, have been valid, has by it been rendered 
invalid, seems to me to have nothing in reason to support it.”* 

The following opinions were given by the Pundit which, upon 
consideration, may be found to contain a great deal more than the 
court gives them credit for, and the soundness of the decision 
is very questionable. 

Ques, 1. — Does the Hindoo law prohibit the marriage of a 
Hindoo with a woman of his own caste, where her father was ille- 
gitimate, and is such marriage valid or invalid 1 

Ques. 2. — Is the marriage of a Hindoo of the Maravar caste with 
a female of the Parivara caste legal under the Hindoo law ? 

Ans. 1. — The Hindoo law not only directs a man to espouse a 
wife of the same class with himself, but likewise forbids him to 
marry a female devoid of caste, or race. The child, male or female, 
begotten by him off his lawfully wedded wife of the same class 
with himself, of course belongs to the class of its parents. The 
son of a kept woman being one not so begotten cannot claim the 
class of his father, or mother, and his daughter, destitute as she 
is of caste, cannot be considered by a Hindoo as a woman of his 
own caste. The marriage^of a Hindoo of caste with such woman 
seems from the above law to be forbidden, and it is not therefore 
valid. 

Ans. 2. — If the Maravar caste and Parivara be similar in their 
manners the marriage of a Hindoo of Maravar caste with a female 
of the Parivara caste would be valid, as being in accordance with 
the Hindoo law. If they be dissimilar, and if the Parivara caste 
be inferior to the Maravar caste, such marriage would nob bo 
valid under the Hindoo law. If such marriage be, however, 
sanctioned by the custom of the said castes, then it would be good 
under such custom, Vaidyanatha Dih Shiteyam. Menu — “Let 
the twice born man espouse a wife of the same class with himself, 
and endued with marks of excellence.” Vyasa — “ A girl destitute 
of relations or caste, or born on the day of Rohini, that is, when 
the moon is in the fourth of the lunar mansions, or devoid of race, 
must be rejected. 

The Pundits were further requested to state whether Hindoos 
of all castes are bound by the said law, and whether in particular 
it applies to a Hindoo of the Maravar caste, because the Pundits 
are stated in Strangds Manual of Hindoo Laxo^ p. 10, to have de- 
clared that among the lower class of Soodras marriage with females 
who have lived in concubinage is allowed. 

To which they replied, Our answer was intended to show that 
the law therein set forth applies to Hindoos of all classes who are 
within the pale of caste. The Hindoo law, therefore, binds all the 

* Are not marriage and caste among Soodras regulated by custom in ac- 
cordance with the law observed by the higher castes, and binding on them as 
a portion of the common law of India ? 
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Hindoos who conform to the Shasters, but not those of inferior 
caste who depart from them. The said law would likewise bind 
the Maravar castes only if it be governed by the Shasters in all 
its acts, but not otherwise. It is for this reason that we have 
stated in our former answers that the marriage referred to in the 
question would be good under the custom of the said caste. The 
answer in Strangers Manual applies to Soodras of inferior castes, 
who depart from the precepts of the Hindoo law. 

Loss OF CASTE. — When forfeiture of caste is incurred by either, 
intercourse between husband and wife ceases. 

If by a sonless female. — Should the loss of caste be on the 
side of the female, and slie be sonless, she is accounted dead, and 
funeral rites are performed for her. 

If she have a son. — He is bound to maintain her, and by this 
means her existence is recognised, Stra. Man. § 32. 

Prohibited degrees. — But though the caste may be the same, 
the prohibited degrees of relationship are not to be infringed. 
Amongst the higher castes, a woman must not be descended from 
the paternal or maternal ancestors of her proposed husband within 
the sixth degree, Menu, ch. iii, § 4, 5. But these rules, like those of 
caste, have greatly relaxed, and in all castes only uncles, brothers, 
and sisters, and their descendants are prohibited as being too 
nearly allied, 1 Stra. II. L. p. 40; Stra. Man. § 45. 

Marriage of younger brother or sister before an elder. — 
It is said that the marriage of a younger brother or sister before 
an elder is discountenanced, 1 Stra. II, L. p. 41. 

Adopted son. — An adopted son is considered as a natural child 
in all matters regarding marriage and degrees of affinity, but 
though he loses the rights of j)roperty out of the family to which by 
birth he belongs, yet in respect of marriage and affinity he is still 
a member of that family, so that he is under a double disadvantage 
as regards marriage. He can neither marry within the prohibited 
degrees into the family who has adopted him, nor can he marry 
within the same degrees into the family from which he has come. 
See “ Adoption.” 

Causes of separation. — There are other causes of separation 
besides infidelity, not absolute indeed, or a severance of the mar- 
riage tie, but entitling the wife to maintenance. These are mainly 
caused by disappointment of the object of marriage, and arise 
from impotence in the man, confirmed barrenness in the woman, 
loathsome incurable disease in either, and the like, Stra, Man, H, 
L, § 35. 

Supersession,* or polygamy. — Supersession is that right by 
which a man claims to have a plurality of wives. According to 

* The word supersession has been retained in deference to the earlier 
writers on Hindoo Law. It is not accurate to say that because a man takes a 
second wife he supersedes the first. Both live together if possible in harmony 
— Polgamy is more correct. 
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Hindoo law and usage, it seems clearly, whatever may he thought 
of the morality of the step, that amongst Hindoos polygamy is 
permitted, and that it is competent to the Hindoos to have 
several wives. How many. Sir Thomas Strange observes in his 
Hindoo Law^ vol i. p. 56, it is competent to him to have at one and 
the same time does not distinctly appear.* The prohibition which 
is found to be directed against a plurality of wives, save under cer- 
tain justifying circumstances, such as the first wife’s infidelity, bad 
temper, barrenness, or production only of daughters, appears to be 
treated alike, as many other rules of Hindoo law, as merely directory 
and not imperative, per Scotland, C. J,; Verasvami Chetie v. Ap- 
pasvami, 1 Mad. H. C. R. 378. It is a practice, however, which 
is objected to by a majority of Hindoos in Bengal, who have 
petitioned the Governor- General of India in council to suppress it 
by enactment. 

But the husband cannot supersede his wife at his mere pleasure. 
In some instances it is justifiable, in others it is only admissible, 
and where it can neither be justified nor tolerated, it is illegal, 
1 Stra. H. L. We shall consider these in their order. 

Justifying circumstances. — Such circumstances may be classi- 
fied under two heads — viz., 1st, Consent ; 2d, Legal causes. 

1st, Consent. — The consent of the wife without any disquali- 
fying causes on her part of itself warrants re-marriage, Sira. 
Man. § 35. Many devices are resorted to, for the purpose of ob- 
taining her consent and reconciling her to her altered position, 
such as a suitable settlement, a compensation, amounting, with her 
stridhana, or woman’s property, to a value equivalent to the ex- 
penses of the second marriage, 1 Stra. H. L. 53. But the 
measure of gratuity for supersession seems not to be settled, ih. 
30, 54. In estimating it, however, account is to be taken of what 
she already possesses, and the difference only is to be given her, 
and if the difference is the other way, then a trifle only for form’s 
sake, 1 Stra. II. L, 54. 

2d, Legal causes. — When the first wife is addicted to habits 
of intoxication, has been long diseased, bears daughters for ten 
years, exhibits want of chastity, is habitually disobedient or disre- 
spectful towards her lord, is bad tempered, barren, expensive, mis- 
chievous, abusive, 1 Stra. H. L. 53; Stra Man. § 12. 

It has, however, been said that cheerful acquiescence on her part 
entitles her to proportionable liberality, while contumacious re- 
sistance subjects her to coercion, public exposure, and correction, 
1 Stra. H. L. 53. 

Present on second marriage. — We have seen that when the 
wife has consented to the second marriage, the husband is bound to 
make her a suitable present equal, with her stridhana, to the ex- 
penses of the second marriage. We may observe, that for this 


* In one case the husband bad seyen wives. 
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the wife may sue the husband, although her misconduct would be 
an answer to the action, Stra, Man, § 36. 

Illegal supersession is the abandonment for another, a blame- 
less and efficient wife who has given neither cause nor assent, for 
which the husband may be brought to his senses by the king, by 
severe chastisement. 

The second marriage will not be invalidated by reason of the 
absence of these justifying causes, Stra. Man. § 12. 

The respondent betrothed his daughter to the appellant, who 
having afterwards contracted a second marriage, (by the Nutra 
rite,) the res 2 )ondent sought to compel the appellant either to 
consent to a divorce, or to dissolve the second marriage, and admit 
his daughter to her rights. It was urged, in defence, that the 
appellant was full grown, and the respondent\s daughter not 
arrived at years of })uberty, and under these circumstances a 
second marriage was permitted by the rules of their caste, {Lewa 
Koonhi,) it was held that the appellant's conduct was justified by 
the rules of the caste, and by the laws of the Shaster, and the 
divorce, orlinnulment was refused, 1 Mori. Dig. 289, § 13. 

A wife is entitled to a divorce for ill treatment according to 
the rules of the Kunsara caste, ih. § 14. 

A divorce will be granted on account of a husband’s dissolute 
life and bad character if the caste permits it, though the Slimter 
does not admit of divorce under any circumstances, ih, 14 a. A 
man of the Gandharva caste married a second wife, the court held 
that unless there was good cause, naira was not permitted 
amongst them, the court granted a divorce to the first wife as 
they both did not agree, ih. § 15. 

Residence of first wife. — A wife who has been thus super- 
seded, whether justifiably or not, must be provided for. She 
should continue to reside with her husband, or if he oblige her to 
leave him, with his relatives ; or failing them, her own, and he is 
bound to maintain her. See post. 

Entitled to inherit. — Abandoning an innocent wife under 
circumstances other than those named is immoral and punishable. 
In such a case the first wife is in nowise to. suffer in position. 
She will, for instance, inherit just as if no second wife had been 
taken, and her debts would be binding on her husband. See post. 

Residence op several wives. — Where there were several 
wives, according to the old rule of diflferent castes, they ranked 
according to their castes. But precedence is now given according 
to seniority of marriage, as all must be of the same caste. The 
one first married is therefore the one who is to be still honoured, 
not having been superseded for any fault, and she it is, the elder, 
not necessarily in years, but according to priority of nuptials, who 
succeeds eventually to her husband as heir, maintaining the others, 
who inherit in their turn on her death, or even during life, in the 
event of her degradation, possessing as they do a capacity for the 
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performance of religious ceremonies being the consideration upon 
which the widow as well as the son is preferred in inheritance, 
1 Sira* H* L, 56. 137, see 'post Mr Justice Strange, § 326, ob- 
serves, that it has been held where there may be a plurality of 
wives the one first married succeeds to the exclusion of the others, 
judgment of Sudr* Court in It A. 5 of 1824, and i. of 1835. 
This, he remarks, is not the law in Southern India, where the wives 
are viewed as on an equality, and inherit jointly. Mr Strange 
refers to Smiriti Chand* p. 178, § 57, by which he is supported. 

Personal chastisement op wife. — According to Menu the 
husband occupied the place of a father to his wife, and was per- 
mitted therefore to exact absolute obedience by personal chastise- 
ment. But such a law would receive no sanction in a British court. 

Withdrawal op conjugal rights. — The denial or withdrawal 
of conjugal rights by either party is denounced with heavy pen- 
alties, and the relative duty of maintaining each other is enjoined, 
1 Stm. H, X. 48. 

Divorce according to Hindoo law. — This right would seem to 
be confined to the husband. Amongst some of the lowest castes 
divorce is obtainable by each, and the woman may marry again. 
Such marriage is called Natra^ and is familar in Bombay, 1 Stra* 
H* L, 52. 

Be-Marriage. — The doctrine that a Hindoo widow cannot re- 
marry, has been abolished by Act xv. of 1856. Section 1 provides 
that no marriage contracted with Hindoos shall be invalid, and the 
issue of no such marriage shall be illegitimate by reason of the wo- 
man having been previously married, or betrothed to another person, 
who was dead at the time of such marriage, any custom and any in- 
terpretation of Hindoo law to the contrary notwithstanding. Sec- 
tion 2 annuls upon a marriage all rights and interests which any 
widow may have in her deceased husband’s property by way of main- 
tenance, by way of inheritance to her husband, or to his lineal suc- 
cessors, or by way of any will or testamentary disposition conferring 
upon her without express permission to re-marry, only a limited 
interest in such property with no power of alienating the same. 
Section 4 provides that, nothing in this Act shall be construed to 
render any widow who, at the time of the death of any person 
leaving any property, is a childless widow, capable of inheriting 
the whole or any share of such property ; if before the passing of 
this Act, she would have been incapable of inheriting the same by 
reason of her being a childless widow. Except as in the preceding 
sections is provided, a widow shall not by reason of her re-marriage 
forfeit any property or any right to which she would otherwise be 
entitled, and any widow who has remarried shall have the same 
right of inheritance as she would have had, had such marriage been 
her first marriage, sec. 5. 

Suttee or wife burning or burying alive is abolished, Reg* 1 of 
1830, § 4, cl. 2, and § 5. 



16 


HINDOO LAW. 


All persons convicted of aiding and abetting in the sacrifice of 
a Hindoo widow by burning or burying her alive, whether the 
sacrifice be voluntary or not, shall be guilty of culpable homicide, 
and shall be liable to be punished by fine, imprisonment, or both, 
nor shall it be held to be any plea of justification that he or she 
was desired by the person sacrificed to assist in putting her to 
death, ib. 
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I. General observations. 

II. Who may adopt. 

III. Who cannot adopt. 

IV. Who may give. 
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VI. Effect of adoption. 

VII. Mode and forms of making adoption. 

Section I. — General Observations, 

Hindoo laiv of adoption based on spiritual necessities — Marriage 
directed to so midp — Adoption put in force bn failure of male issue 
— Etymologg of Futtra — Some difference in the several schools — 
Mahommedan law of adoption same as the English — By Hindoo 
law adopted swiis become, as natural born sons — Exception to rule — 
Failing son, widow may perform ohs€(juies- — Presumption in favour 
of adoption — Evidence of adojition — Natural born sons — Failure of 
— It is not the performance of ohseepivd rites that saves from Put — 
Civil tribunals regard only civil lights. 

Hindoo law of adoption based on spiritual necessities. — 
The Hindoo law of adoption, like that of inheritance, is based upon 
the spiritual necessities of a Hindoo. 

Marriage directed to sonship. — Sonship is indispensable to 
him. His marriage is mainly directed to that object, with a view 
to the procreation of a fitting person to perform exequial rites 
and discharge his ancestor’s debts, or spiritual obligations ; and so 
important are these held to be by Hindoos, that if marriage should 
fail in its object, they must have recourse to the expedient of adop- 
tion, by which a substitute for a natural born son is obtained. 
Adoption, then, is of daily practice, and is of especial import as 
connected Vith inheritance. 

Adoption put in force on failure of male issue. — Tliis 
right is put in force on failure of male issue ; the future happi- 
ness of the Hindoo depending, according to his superstition, upon 
the performance of obsequies and the payment of debts, temporal 

B 
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and spiritual, by a. son, as the means of redemption from an 
instant state of suffering after death. The dread is of a place 
called Put or Hell, a place of horror to which the manes of the 
childless are su])posed to be doomed, there. to be tormented with 
hunger and thirst, for want of those oblations of food and lib- 
ations of water, at prescribed periods, which it is the pious, and 
indeed indispensable, duty of a son to offer, 1 >SVra, 11, L, 74. 
By this means he is sup})osed to save Lis parent from Put, and 
is consequently called pattyri^ or son, 1 Stra. II. L, 74. 

Etvtmology of I^UTTitA. — The etymology of the Sanscrit 


word for “son,” shows the necessity that comjxds every Hindoo to 
pei’petuate Lis name. cL. ix. sec. L‘18, says, “Since the 

son (trayate) delivers Lis fatljer from the hell named Put, he was 
therefore called by Brahma himself.” Again, “A son of 

any descj'iption should be anxiously adopted by one who has no 
male issue, for the funeral cake, water, and solemn rites, and for 
the celebrity of his name,” Hmritij quoted in IkOtyiahira. 

Marriage failing in its most important object, in order that 
obsequies shoidd not remain un]:)erformed, and eternal bliss 
be thereby forfeited, as well for anci*stors as for the deceased dying 
without higitimate issue begotten, the law was provident to excess, 


enumerating eleven sons besides the legally begotten. 


Six derived 


their pretensions from birth, and six fi*om adoption, ch. 


ix. § 150, IGO, thus enumerates them, “The son begotten by a 
man himself in lawful wedlock; the son of his wife begotten in 


the manner before described 


a son given to him ; a son made or 


adopted; a son of concealed birth, or whose real father cannot be 
known ; and a son rej(*.cted by his natural ]>arents, are the six 
kinsmen and heirs. The son of a young woman unmarried; the 
son of a pregnant bride ; a son bought; a son by a twice married 
woman ; a son self-gi\'en ; and a son by a Soodra, are the six kins- 
men, but not heirs to collaterals.” The first, viz., the issue male of 
the body lawfully begotten being the principal one of the whole, 
as the son in adojdion was always the prefei'able one amongst 
those obtainable expressly in this mode, Yajnawalcya^ 3 Dig. 241. 
And now these two, or at the most, three, tlie son by birth, aurasa^ 
and the son by adoption, dattal'a, or the son given.^ and the hritrima^ 
or son made, are, generally speaking, the only subsisting adoptions 
allowed to be capable of answering the purpose of sons, Smrdt 
Chand. Saunaca^ mid Yrihaspatij 2 SDa. 82 Coleh.; Datt, Chand, 


sec. 1, par. 9; though in some of the northern provinces forms of 
adoption other than that of the Dattaka still prevail, 3 Dig. 27 6, 
289 ; 1 Stra. If. L. 75. The Kriirima form of adoption prevails 
in the province of Mithila. In strictness, perhaps, this form shoujd 
be held to be abrogated, see Sir W, Jones's Tramlaiion of Menu^ 
note ; 3 Dig. p. 27 2. But immemorial usage legalises any prac- 
tice, Vrihaspati, cited 2 Dig. p. 128. See post^ pp. 49, 59. 

Some difference in the several schools on adoption. — On 



ON ADOPTION. 


19 


the subject of adoption there is sr>me difference in the several 
schools. The Datt^a Chandrika and Dattaka Mhiansa are the 
two chief authorities, and equally respected by all the schools, 1 
IF. H. Mam, Prins. II. L. 6G. Nearly all schools follow the Dat- 
taka Chandrika in preference to the Dattaka Mimansa, where these 
celebrated treatises differ, 2 Mad. II. C. JI 214. 

The customs of the Greeks, with reference to adoption, are ap- 
plicable, for the most part, to the system which prevails amongst 
the Hindoos. Dr Potter, the author of the A ntiquitiesiy vol. ii. p. il42, 
in treating of the customs of Greece, says, “ A(lopted children were 
called •xoLih^Ghra.i or anG-oiriroi''*' and were inv(?.st(’d with all the ])rivi- 


leges and rights of, and obliged to perform* all the duties belonging 
to such as were begotten by their fathers. And being thus provided 
for in another family, they cease to have any claim of inheritance 
or kindred in the family which they had left, unless they first re- 
nounced their adoption. t which the laws of Bolon allowed them 
not to do, except they had tii’st begotten cbildren to bear the 


name of the person who adopted them, thus pi-oviding against 
the ruin of families which would have been extinguislunl by 
the ruin of those who were adopted to preserve them. If the 
adopted persons died without children, th(i inheritance could not 
be alienated from the family into wliicb tliey were adopted, but 
returned to the relations of the person who ado])ted them. The 
Athenians are by some thought to have forbidden any man to 
marry, after he had adopted a son, witliout leave from the magis- 


trate ; and there is an instance in Tzctzcifs of one Leogoras, 


who, being ill-used by Andocide.s, the oi ator, who was his adopted 


son, desired leave to marry. 


However, it is cei tain that some 


men married after they had adopted. sons ; and if they begot legiti- 
mate children, tlioir estates were equally shared between those 


begotten and ado])ted,” il/an?. J*rius. //. L., “ Adoption/’ 

Mr Sandars’ ‘‘Inst, of Justinian,” ]). 11 third edition, with 
reference to the customs of the liomans regarding adoption, 
says, “ Before the time of Justinian the effect of adoption was to 
place the person adopted exactly in the position he would have 
held had he been a son of the person adopting him. All the pro- 
perty of the adopted son belonged to his adoptive father. The 
adopted son was heir to his adoptive father, if intestate, bore his 
name, retaining, however, the name of his own ffen,% with the 
change of us into anuSj as Octavius into Octavianus, and shared 
the sacred rites of the family he entered.” 


A public character was always attached in ancient Homan law 
to so important an alteration in families as adoption. The sanc- 
tion of the curies was [)robably necessary to its validity when the 
family of a member of the curies was affected. “ If the person 


* Paidesthetai, seispoietoi. 

+ In this respect* the Greek adoption differed from the Hindoo, (see post, p. 
58, Cancellatioii.) 
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adopted was mi juris, his entry into a new family {arrogatio) 
was jealously watclied, as the pontifices would never allow it 
where there was any likelihood of the sacred rites of the family 
he quitted becoming extinct by his departure from it. The 
form of gaining the consent of the mrim was even continued 
when the curioe were only represented by thirty lictors, until the 
rescript of the emperor was substituted as a means of effecting 

arrogations We may guess arrogation was effected by 

a fictitious suit, in which the person arrogated was claimed as 
the child of the arrogator, and let judgment go by default." 

If the i)erson adopted were under the power of another, the 
person under whose power he was had to release him from that 
power, which he did by selling him (mancipatio) three times, which 
destroyed his own patria jxdestas, and then giving him up to the 
adopting parent by a fictitious process of law called injure cessio, 
in which he was claimed and acknowledged as the child of the 
person who adopted him, and pronounced to be so by the magis- 
trate before whom the proceeding was held {irnperio magistratus.) 
The word adoptio was common to both processes, both to arro- 
gation .... and to adoptio, in its more limited sense of the 
adoption of a person not sui juris. In the ceremonies previously 
required for the adoption of a person alieui juris, Justinian 
substituted the simple proceeding of executing, in presence of a 
magistrate, a deed declaring the fact of the adoption ; the parties 
to the adoption, i.e., the person giving, the person given, and the 
person receiving, being personally present to give their consent. 
But it was sufficient if the consent of the party adopted were 
expressed by his not declaring his dissent — 7ion contradicaite. 

The change made by Justinian in the law of adoption completely 
altered its character. It used sometimes to hapj)en under tlie old 
law tliat a son lost the succession to his own father by being 
adopted, and to his adoptive father by a subsequent emancipation. 
Justinian wished to remedy this effectually. He therefore provided 
that the son given in adoption to a stranger, that is, to any one not 
an ascendant, should be in the same position to his own father as 
before, but gain by ado])tion tlie succession to his adoptive father, 
if the adoptive father died intestate. The adoptive father was 
not, however, bound like the natural father to leave him a share 
of his property if he made a will. In this kind of adoption, 
termed adoptio ininus plena, the adoptive son still remained in the 
family of his natural father, and the only change which adoption 
caused was, that he acquired a right of succession to his adoptive 
father if intestate. 

When the pei'son to whom the adopted son was given, was one 
of his own ascendants, then the old law regulated the effects 
of the adoption, and the adoption in this case was what commen- 
tators term adoptio plena. The adopted son entered the family of 
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the ascendant, who became his adoptive father. A grandson was 
not naturally in the same family with his maternal grandfather, 
and could only enter the family of his maternal grandfather by 
being adopted. If lie had been born after his father had been 
emancipated, he would not be in the same family with his paternal 
grandfather, who might therefore wish to adopt him. It was even 
possible that he might be adopted by his own father ; for if born 
before his father was emancipated, his grandfather might have 
emancipated his fattier without emancipating him, and then might 
afterwards have given him in adoption to his father. 

Neither women nor children under the age of puberty could 
be arrogated. Arrogation was first permitted in the case of the 
latter by Antoninus Pius, but only after strict inquiry had 1:)een 
made into the circumstances of the case. Besides the general 
inquiry which took place in any case of adoption, further regula- 
tions were made, designed to protect the property of the impuhes. 
Any one who wishes either to adopt or arrogate should be the 
elder by the term of complete puberty, /.e., eighteen years. 

So long as the required number of years intervened, there was 
no further positive rule as to age ; but it being in the discretion of 
the emperor to allow adoption or not, there was generally a dis- 
position to refuse it, unless the person who wished to adopt was of 
such an age as to make it impossible lie should liave children of 
his own. 

As adoption follows nature, it would have seemed without 
express enactment that none but married persons could have 
adopted grandsons, and that a person to have had a grandson 
must have had a son. 

With res])ect to the degrees of marriage, it sometimes made an 
important difierence whetlier a person was appointed as a son 
or a grandson. The natural {i.e., noii-adojited) granddaughter, 
for instance, of the person adopting would be cousin or niece 
of the person adopted, according as he was adopted as a grandson 
or son, and might marry him in the one case and not in the other. 
A grandson could be adopted generally when he was supposed to 
be the issue of a deceased son, and so was sui juris at the death of 
the grandfather, or especially as the son of a particular son, in 
which case he came under that son's power when the grandfather 
died. The grandfather could at his pleasure diminish but could 
not add to the number of his son's family. 

The adopted son is assimilated to the natural in plurimis causis, 
and not altogether, because if the adopted son left the adoptive 
family, he ceased to have any relationship whatever to its members, 
but the natural son was always cognatus to his own blood rela- 
tions, although by emancipation or adoption he might cease to be 
agnatus to them. 

Under Justinian’s legislation the adoptive father, if a stranger. 
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had no patria potestas at all, and therefore could not exercise such 
a power as that of giving his adoptive son in adoption to another 
person. 

When once adoption was dissolved, all the relations created by 
it were at an end, except that marriage was forbidden between the 
person adopting and the person adopted. But the tie could never 
again be renewed between the same persons. Women also could not 
adopt, for they had not even their own children in their power. 
But by the indulgence of the emperor, and as^ a comfort for the 
loss of their own children, they were allowed to adopt. 

If a person having children under liis power should give himself 
in arrogation, not onlj" did he submit himself to the power of the 
aiTogator, but his children also, being in the arrogator s power, 
were considered Jiis grandchildren. 

All the property of the person arrogated became the property 
of the arrogator. The adopted son, as he was previously in the 
power of his natui*al father, had no pro])erty to pass. 

MaHOM MEDAN LAW OF ADOPTION THE SAME AS WITH THE ENGLISH. 
— The act is a mere reception into one family of a child who by 
natural birth belongs to another, and it necessarily confers upon 
him no rights of inheritance, nor does it in any way fetter the 
adoptive father, so that property must be specially bequeathed or 
otherwise given to him, or else as an adoj^ted son he inherits 
nothing, Macn. Prins. II, L. 86. 

By Hindoo law adopted son becomes as a natural born son. — 
With regard to Hindoo law tiie position of an ado])tcdsoii is very 
different. To all intents and purposes he becomes as the natural 
born son of the adoptive family, and loses all rights in his native 
family, since he is introduced for religious purposes and benefits, 
to rescue the father from Put or everlasting misery, 1 Sira. II. L, 
97, 101, citAng Dattaka Mwumsa of Nanda-Panditaj ch. vi. §8. If 
the adoption be invalid, his natural rights would remain unaffected, 
Baivanl Sankara Pandit v. Amhahaif Animal^ 1 Mad. H. C. K. 
363, or unless in a dwyamnidiyayana adoption, see post,, 46. 

Exception to rule. — There is, however, one only exception to 
this rule, and this is the case of an after-born son. If the wife 
has been barren for many years, and a son has been adopted, and 
she should afterwards bear a son, the natural born son supersedes 
the adopted son, who, however, receives one-fourth of the share 
of the after-born son as a consideration for the injury done him 
by removal from his own family, Ayyami Muppanar v. Niladatchi 
Ammaly 1 Mad. //. C. It. 45. In such a case as this, there was a 
reasonable ground for the adoption. Should the natural born son 
die without male issue, the adoj)ted child will succeed to the whole 
of the projjerty of his adoptive father, subject to charges elsewhere 
noticed. See post, Charges on Property.^’ 

Failing son, widow may perform obsequies. — Failing a son, 
a Hindoo’s obsequies may be performed by his widow, or, in 



ON ADOPTION. 


23 


default of her, by a whole brother or other heirs, but not with the 
same benefit as by a son, Bait. Miman. sec. 1, § 58, 59 ; Vrilias 
pati, 3 Big, 458; Vriddha Meau^ 3 Big, 478; \ Sira, II, L. 76. 
That a son, therefore, of some description, is with him, in a spi- 
ritual sense, next to indispensable, is abundantly certain. But 
exacted as it is whenever the want exists in terms sufficiently per- 
emptory, it is a right, and not a duty to be enforced by the civil 
power, ih, 76. No good Hindoo lawyer, sitting in our courts in 
India, would listen for a moment to an application to compel a 
childless Hindoo to adopt, succession to his property being in all 
events provided for, whether he have a son to inherit it or not, 
1 Stra. II, L, 76. It is on this ground that wills are said to be 
unknown to Hindoo law, see ‘‘Alienation by Will.” 

Peesumption in favour of adoption. — The presumption in 
favour of adoption is strong, for the spiritual welfare of the hus- 
band depends upon liis being represented by a son, Huradhtm 
Moohu7'jia v. Muthoranath Mookmjia, 4 I/oon '.s* /a. Ap, 414; and 
this necessity is strongly shown by writers of the highest autho- 
rity in India, 1 Stra, IT, L, pp. 7, 73, 7G, 2d ed. ; 1 Macn, Brins, 
II. L. p. 63; Inst, of Menu, ch. 9, § 107 ; Jhn. Vohana, ch. xi., 
sec. 1, § 31 ; F. Macn. Cons, of II. />. 176; 3 Caleb. Big, of II, 
L. 274, 5. Crastnarao Wassndengi v. Ilaynncth llarichandarji 
Pe7n'f/s Orimtal Cases, 150. Adoption, however, must be strictly 
proved. 

Evidence of adoption. — Where there is conflicting evidence 
upon the fact of an adoption, much will depen(^ upon the probabi- 
lities of the case to be collected from facts as to which both parties 
are agreed : as, in the case of a childless Hindoo advanced in 
years, where it was in the highest degree improbable that he could 
have any children by his wives, and he adopted a boy in despair 
of having issue, who died in his adoptive fathers lifetime, the 
fact of his religious tenets, by which his salvation depended upon 
his leaving a son to perform his funeral oblation, was held to be 
strong probability in favour of such ado})tion. 

The evidence of witnesses to the fact of a parol adoption, with- 
out deed, was contradictory. The provincial law courts in India 
held that a claimant to the succession as adopted son had not 
established, by credible testimony, the fact of such adoption. 
Upon appeal, such decrees Were reversed, the court holding that 
the presumption in the circumstances was in favour of adoption, 
and that the evidence was sufficient to establish the claimant s 
title, Ilnradhun Moohirjia v. Muthorannth Moorkurjla, 4 Hoards, 
In. Ap. 414 ; Rungama v. Atchama, ih. 1, 104. 

Natural born sons. — Of course, if there are natural born sons, 
or sons born in wedlock, no difficulties as to heirship can possibly 
present themselves in performance of exequial rites. 

Failure of. — But should male issue fail, or, from other cir- 
cumstances hereafter mentioned, male issue existing, they should 
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be incompetent to the performance of funeral rites, then very im- 
portant questions arise as to the rights of adoption amongst 
Hindoos. 

It is not the son’s performance of obsequial rites that saves 
FROM Pur. — Mr Strange, in his Man. of H . L. § 51, maintains that 
the mere birth of a son, who may die immediately after, saves 
from Put, but adds ho may nevertheless adopt a son to perform 
his funeral rites, and keep up his line. 

In Chinna Gaundan v. Kumara Gaundan, 1 Mad. II. C. R. 57, Sir 
Colley Scotland, C.J., says, Mr Strange’s argument rests on the 
assumption that it is the birth, or adoption of the son that de- 
livers tlie natural, or adoptive father from Put. Surely this is 
erroneous. It is the son’s performance of the father’s exequial 
rites, not his birth or adoption, that relieves the fatlier from 
Put. Adoption takes place, according to Atri, [Dattaka Ch^n- 
drika, i. 3,) for the sake of the funeral cake, water, and solemn 
rites. According to Manu, {ibid, and Dattaka Miman. i. 9,) for 
these objects, and also for the celebrity of the adoptive father’s 
name, but not for the sake of the supposed efficacy of the mere 
act of adoption. If, then, the saving virtue lies solely in the per- 
formance of exequial rites, Mr Justice Strange’s doctrine of the 
total expenditure on the natural father of the efficacy of the son’s 
birth does not seem to warrant his conclusion. The adoptive 
son may well perform his adoptive father’s rites, and in certain 
cases it appears, when ho is dwyamuchyayana, (?.e., the son of two 
fathers,) those of hfs natural father also. See observations on this 
case, post, p. 45. 

Civil tribunals regard only civil rights. — Civil tribunals, 
however, regard only civil rights in this matter, and not the 
relative benefits to the soul, per Scotland, C. J., 1 Mad. II. C. 
R. 56. But we are of opinion that the religious element cannot 
be excluded, see 2 ^osi, p. 44. 

The father may adopt whom he will. — We shall consider 
the subject under the following heads : — 

1. Who may adopt. 

2. Who cannot adopt. 

3. Who may give. 

4. Who may be adopted. 

5. The effect of adoption. 

6. The mode and form of making adoption. 


Section II. 
Who may Adopt. 


Sonless man — Consent of wife — Whether father, having given away 
an only son, can adopt another — Who included in legitimate male 
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issue — Daughter's grandson — Two cannot adopt the same son — 
‘Uncle cannot adopt a nephew already adopted — Adoption must he 
valid when made — Where male issue incompetent to the perfor-^ 
mance of funeral rites — W^en father converted to Christianity — 
Successive adoptions — Second adoption during the life of the first 
adopted son — Acquiescence in division of property hy the father — 
Undivided brothers. 

SoNLESS MAN. — Any Hindoo may adopt, wlio is destitute of 
male issue competent to the performance of his funeral rites, or, 
as it is expressed, for the sake of the funeral cake, water, and 
solemn rites, and celebrity of his name, and redemption from debt 
to his progenitors, Dait. Miman. citing Atri, sec. i. § 3, § 5-; 
Datt. Chand. sec. i. § 3 ; 4 Moords, In. Ap. 4o. A man is destitute 
of male issue, to whom no son has been born, or wliose son has 
died, Datt. Miman. sec. i. § 4 ; Datt. Chand. sec. i. § 4. None 
can adopt, therefoi'e, who have male issue competent to the per- 
formance of funeral rites infra. At the moment of birth a man 
becomes father of male issue, and is absolved from debt to his 
progenitors, Datt. Chand. sec. i. § 5. 

Consent of wife. — "the consent of a wife to the adoption of a 
son by her husband (a childless Hindoo) is not essential to the 
validity of the adoption. Adoption is an act of tlie husband alone, 
although the wife may join in it, Ihtngama v. Aichama^ and 
Atchamay. llamanadha Baboo, A:Moo7'e's In. Ap. 1, and although 
it may enure for the benefit of both. 

Whether a father, having given away an only son, mat 
ADOPT another. — The benefit of the son may form a consideration 
with a father for giving him in adoption. Thus, he may be him- 
self without the means of j)roviding for his son, and may conse- 
quently, for the lad’s interests, be induced to give him in adoption 
to one who is sonless, but possessed of property. Being thus de- 
prived of the most fitting person to perform his excquial rites, there 
seems to be no objection to his adopting a son for that purpose. 

Who included in legitimate issue, son, grandson, and 
GREAT-GRANDSON. — ‘‘ Male issue,” in Hindoo law, comprises three 
generations — viz., the son, tlie grandson, and tlie great-grandson ; 
i.€., the son’s grandson, Menu, chap. ix. § 137 ; Datt. Miman, sec. 1, 
§ 13, 44 ; Datt. Chand. sec. i. § 6 ; 'd Dig. 295. All stand in 
the relation of sons for the purposes of inheritance and religious 
ceremonies. Where there is, therefore, a son’s son or, grandson, 
adoption is not necessary, and not only is it not necessary, but the 
son being dead, adoption would operate prejudicially to their rights 
of inheritance, Datt. Miman, sec. i. § 13, 14. 

It therefore results, that one only destitute of a grandson or 
great-grandson may adopt, Datt. Chand., sec. i. § 6, citing 
Saundka. 

Grandson by daughter. — It has been doubted, says Macn. 
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ia his Principles of H, L, p. 66, note, by the author of the 
Co^mderationSy p. 150, whether a grandson by a daughter is with- 
in the above rule ; but there is no solid foundation on which 
such a doubt can rest. It must have arisen from the indiscriminate 
use of the word grandson”) in the English translations, as appli- 
cable to the daughter’s son, as well as to the son’s son. Mr 
Sutherland, in his Spwpsis, p. 212 (StoJce's If. L, B. 664), infers, 
and justly, that if male issue exist who are disqualified by any 
legal impediment (such as loss of caste) from the performance of 
exequial rites, the affiliation may legally take jdace. In the 
Summary of Hindoo Law, p. 48, it is laid down as a rule that the 
insanity of a begotten sou would not justify adoption by a parent ; 
but to tin’s and other general positions laid down in that work, 
I cannot altogether accede. For instance, it is stated that the 
FUtia Shai>t7'U do not recognise the necessity that adoption should 
j)recede marriage ; that a younger brother may be adopted by an 
elder one ; that the youngest son of a family cannot be adopted, 
&c., <kc. ; for none of which can 1 find authority, though undoubt- 
edly the whole of these positions may bo just when applied to that 
aide of India, as founded on the lex loci, or immemorial custom. 

Two INDIVIDUALS CANNOT ADOPT THE SAME SON. The same 

person must not be adopted by two individuals, Dait. Chand. sec. 
i. § 7, except in the case of one nej)hew by several uncles, the 
wliole brothers of his natural father. Slither. Synop. 

Uncle cannot adopt a nephew already given in adoption 
TO another. — It may be infenred that a legal impediment would 
exist to the affiliation by an uncle of a nejdiew, whom his father 
had given away in adoption as a Sndha Dattalca, who retains no 
filial relation to his natural father, Suilter. Synop. Hoad 2d. 

The adoption must be valid when made. — The adoption must 
be valid when made, for its inherent defects cannot be cured. 

Where male issue incompetent to the performance op 
FUNERAL RITES. — If a man have male issue, who, however, from 
any reason, such as degradation from caste, insanity, disease, (kc., 
are incompetent to the performance of funeral rites, to all intents 
and religious purposes he is without issue, and may therefore 
adopt, 1 Sira. U. L. 77, 98. See Shamchvnder v. Narayn^ Diheh 
Bengl, 11. 1807, p. 135, Mori. Dig. p. 14, § 13, Suth. Synop. 212. 

Where father converted to Christianity. — Interesting, 
questions here arise as to the effect of Act xxi. of 1850 — ‘‘The 
Emancipation Act” permitting a converted Christian, though 
degraded from caste, to inherit. Can the father adopt ? and 
what would be the right of the adopted son ? The Act reserves 
to him his rights. One of these rights is the power of adoption, 
and of conferring on a male child, not procreated by him- 
self, rights to the detriment of others who would stand in the 
position of heirs had he not made an affiliation. The question 
might arise, whether the courts would allow a Hindoo after con- 
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version to Christianity to exercise a right so intimately connected 
with the Hindoo religion as that of adoption 1 Probably the Act 
itself might be considered to present no obstacle ; but it appears 
to us that no valid adoption could possibly be made by a Christian 
so as to render it effectual with reference to Hindoo law. He 
could not perform the ceremonies of adoption. 

Another question may arise. On the conversion of the son, a 
Hindoo father might lose the only person capable of performing 
his funeral rites. The convert’s interests are protected by the 
Act. Is the father at liberty to deprive liim of a portion of the 
inheritance by adopting a son ? The Hindoo law does not pro- 
vide for the case of a man adopting during the existence of a son, 
nor for the share a son adopted under such circumstances would 
be entitled to. Previous to the Act no difficulty could arise, in- 
asmuch as on conversion the sou became an outcast, and as such 
dead in the eye of the Hindoo law ; the unconverted father was 
therefore at liberty to provide for the performance of his funeral 
ceremonies by adoption. We think the present difficulty might 
be overcome by the father's dividing with the convert, and then 
adopting; in which case the adopted son would seem to be entitled 
to succeed to the father’s share. 

Successive adoptions. — Whatever reasons require the adoption 
of one, also allow succeeding adoptions to be made wlien the pur- 
poses of the first fail, as wlien the first dies without issue or 
adoption. But only one adopted son can be taken at a time, and 
he succeeds to all the property of his adoj)tive father. See Sham- 
cfimder v. Narayiii Diheh ; 1 Mori. 14, § 13, 20, and note; 

3 Big. 295 ; Bait. Miman, sec. i. § 0 ; 2 Sfra. H. L. 85 ; Steele, 52, 
185 ; 2 Mac)), Pris. II. L. 200 ; Maoi. Co)ifi. II. L. 146, 157. 

Second adoption dujung the life of the fjkst adopted son. 
Acquiescence in division of piiopeuty by tije father. — V., a 
Zamindar in the northern circars of Madras, of the Soodra caste, 
being childless, adopted with the consent of his wife a son, Jaga- 
nadha; at the same time he executed a deed with the natural 
father of the adopted son, binding himself to make him heir of his 
zemindary and wealth. Y. subsequently married a second wife, 
and afterwards, and during the life of his ado})ted son, he adopted 
a second son, Bamanadha. They both lived in the house of Y., 
who, while they were minors, made a division of his ancestral, and 
other estates between them in certain proportions. Jaganadha 
when he came of age entered into possession of his share, but 
Bamanadha being a minor, Y. managed his share for him, and 
died during his minority. At V.’s death Jaganadha claimed the 
right of succession to the whole of Y.^s estate and property, on 
the ground that Y. was precluded from alienating any portion of 
the estate to his, Jaganadha^s prejudice, and that Bamanadha’s 
adoption during the life of the former was illegal and void. The 
Sudder Adawlut at Madras decided that the second adoption was 
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valid. Held upon appeal by tlie judicial committee of the Privy 
Council reversing that decree : — 1st, That according to the Hindoo 
law a second adoption of a son, the first adopted son being alive, 
and retaining the cliaracter of a son, was illegal and void. 

2d, Tliat Jaganadha’s acquiescence in the division after he came 
of age did not preclude liis right to recover the ancestral estate, as 
V. had no power to alienate any portion of the ancestral estate to 
Jaganadha’s prejudice. 

3d, That upon the principle that a party cannot affirm and 
disaffirm the same transaction, effect must be given to the inten- 
tions of V., so far as he had power to dispose of his property by an 
act inter vivos, and in which Jaganadha had acquiesced, and that as 
he took tlie whole of the ancestral ])roperty of V., he must give up 
for the benefit of Kamanadha that part of V.’s other property which 
w^as included in his share in the division, and to give effect to 
which his consent was not necessary, Rnngania v. Atchama, and 
Atchama v. Rmnnnadha, 4 J/oore’s hi. Ap. 1. 

There were two appeals in this case against a decree of the S. A. 
of Madras, made in three sejmrate suits in the Provincial Court, 
to determine the right of succession to the estates of V. The first 
suit was instituted by Hainanadha against Jaganadha, the adopted 
son of the late V. — Ist, as adopted son of Y. ; 2d, Under a settle- 
ment made by Y, dividing the estates between J. and R., the 
former having taken possession of the whole on Y.'s death. The 
second suit was instituted by Atchama, the appellant in the second 
appeal against E., claiming succession to Y.’s estate as the senior 
widow of J., who died pending the suit between him and E., with- 
out issue by either of his wives, Atchama or llungama ; and 2dly, 
under a will alleged to have been made in her favour by J. The 
third suit was brought by the appellant Eimgama, the junior 
widow of J., for herself and on belialf of Lutchmaputty as his 
guardian and adoptive mother, against Atchama, Eainanadha, and 
one Doss, claiming for Lutchmaputty, as the adopted son and tes- 
tamentary heir of J., the whole of the estates of Y. and J. 

The first of the suits now in controversy began in 1820, being 
a suit brought by E. against J. to establish his right to that portion 
of the i)roperty which had been allotted to him in his character of 
adopted son by Y. This suit was pending when J. died. 

In 1824 a decision was pronounced against R., from which he 
appealed, and befox^e the appeal was heard he died. He left no 
natural son, but two widows and a boy who had been brought up 
in his house, and who was said to be his adopted son. The ques- 
tion then arose who was entitled to succeed to the estate of Jaga- 
nadha. The question of what the estate of J. consisted, i.e., 
whether he was entitled to the whole or only half of the estate of 
Yencatadry still I'cmained unsettled; and with respect to the right 
of succession to J. it was not disputed that if he left a son, whether 
natural born or legally adopted, such son would be entitled to sue- 



ON ADOPTION. 


29 


ceed; that if he left no son but an undivided brother, such brother 
would be entitled to succeed j that if he left no sou, nor undivided 
brother, the widow or one of the widows would be entitled to 
succeed. 

On the death of J., Ramanadha set up a title to the whole 
estate’of V., alleging (not very consistently with his former claim) 
that he and Jaganadha were undivided brothers, and that Jaga- 
nadha had left no issue natural or adopted. 

Rungama at first acquiesced in the claim of Ramanadha, it 
being alleged by her that she was deceived by Ramanadha, who 
got authority to act for her, wliile it is alleged by others of the 
parties that she colluded with him. 

Lutchmaputty was six years old, and no claim was preferred 
on his behalf. 

Atchama instituted a suit, claiming the whole estate of Jaga- 
nadha, as his heiress ; afterwards Ramanadha and Rungama 
quarrelled, and the claim of Lutchmaputty wjis advanced. The 
Sudder Court decided that Jaganadha and Ramanadha were 
undivided brothers, and that Lutchmaputty was not the adopted 
son of Jaganadha, and that Ramanadha was entitled to the whole 
inheritance of V., and against this decree the present appeals were 
brought. The litigants stood thus: — 1st, Lutchmaputty, who 
claimed the whole inheritance which came from V., on the ground 
that Jaganadha was the only adopted son of V., and that he, Lutch- 
maputty, was the adoj)ted son of Jaganadha. 2d, Atchama, who 
insisted that Lutchmaputty was not 'well adoj^ted, and that she, 
as eldest widow, was entitled to succeed to the inheritance of 
Jaganadha. 3d, Rungama, who maintained the case of Lutchma- 
putty, but insisted that if he was not the adopted son, she 
was entitled to share with Atchama in the succession of Ja- 
ganadha. Lastly, Ramanadha, who maintained the decree as it 
stood. 

As far as concerns Ramanadha, his whole title depended upon 
the validity of his adoption. If he was not well adopted, he was 
not a co-heir with Jaganadha, nor heir to Jaganadha. The 
first question therefore is as to the validity of the second adoption, 
the first adopted son still existing, and remaining in possession of 
his character of a son. This appears to have been long a point 
of great doubt in Hindoo law. The judicial committee in deliver- 
ing judgment referred to three classes of authorities: — 1st, The 
opinions of Pundits ; 2d, The authorities as found in the Hindoo 
Treatises ; and 3d, The European authorities. 

With regard to the opinion of the Pundits, the preponderance 
is in favour of the second adoption. But these opinions are not 
conclusive. With regard to the Hindoo authorities, the court re- 
ferred to the Digest of Hindoo Law on Contracts and Successions^ 
with a commentary by Jagannatha, translated by Coleb. pp. 386, 
395, 397 ; Dattaka Mimariy sec. i. § 3, 6, 21 ; Dattaka Chandrika^ 
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sec. i. § 3, citing A tri atid Mem,'^ translation by Sir W. Jones, 
p. 313 j Vivadarnava Setu, translated by Hallied, chap. 21, sec. 
ix. 

With regard to European aiitliorities, the court cited 1 St7^c(, 
H. L, p. 78. Shamckumder v. Karaipii Dibeh, 1 Being , Sud, Dew, 
Ad. Rep. 209, (1 807.) Gooreep^erHhana Red v. Mussumonemt Jymala, 
2 Beng. Sud. Dew. Ad. Rep. 13G, (1814.) The first of these cases 
decided only that a second adoption is valid when the first adopted 
son has died witliout issue. In the second case the doubts seem 
to have been rather as to the effect of the second adoption by the 
husband himself in revoking the authority given to the wife than 
in the validity of the second adoption while a first adopted son is 
living. These cases have never been considered as settling the 
law upon tlie subject. In a note to the case of Narainec Dibeh 
V. Hirkitihor Rat\ 1 Beng. Sud. Drw. Rrji. 42, supplied by Mr 
Coleb., ho states the point as one of doubt, and one on which 
Jagannatha and Dattaka Cliaiidrika were at issue. 

Every European, without any exception, as far as we have any 
information, who has since examined the subject, has come to a 
conclusion adverse to the second adoption. In 2 Stra, 11. L. p. 
85, the law is thus stated by Mr Sutherland : — A Hindoo cannot 
have legally adopted children, a son, legitimate or adopted exist- 
ing ; any subsequent adoption would be invalid ; at least the son 
so adopted would not inherit, Sufhcrla??d\^ Synopsis of Hindoo Law 
of Ad, option, p. 212; SteeCs Synopsis of the Law of Hindoo Castes, 
p. 48; Sir IF. Mam. Principles and Precedents ef Hindoo Law, 
vol. i. p. 80, without the slightest doubt or hesitation says : — 
“ It is clear that a man having adopted a boy, and that boy being 
alive lie cannot adopt anotlier. The judicial committee held that 
the adoption of Kamanadha was invalid. This case has been 
acted on in Sudanund Mohapatlur v. Bonomallee, 1 Beng, H, C. R. 
317. Although no second adoption can be made during the life 
of the son first adopted ; and although no adoption can be can- 
celled or annulled for any jmrpose whatsoever which would^ not 
justify a disinheritance ; yet in case of death, disinheritance, or 
the like, another may be adofited, because in such ca.se the very 
objects of adoption would be frustrated. 

Undividei) brothers. — A doption is made quite regardless 
of the rights which may be injuriously affected by it as by one 
of two undivided brothers. 


Section III. 

* 

Who cannot Adopt. 

Unmarried men — Widower — Wife or widow — When to he adopted 
— Fer6a^ authority— Widow under authority granted by minor 
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ivard without authority of Court of Wards — Dancing girls — Dis- 
qualifying circumstances — Minor — Lunatic — 0 iit-casle — Con vert 
to Christianity — Drojiigacy and disease. 

Unmarried men. — Sir Thomas Strange, 1 H. L. 77, says, the 
necessit}’’ of the thing applies whether a man be single, married, 
or a widower, since to all equally his future state, according to his 
conception of it, is of the last importance. If with the Hindoos the 
competency of a single man to adopt do not appear to rest upon 
much authority, 3 Dig. 252, it is probably owing to the universality 
of eai’ly marriages between both sexes, which makes celibacy excep- 
tional, Sutherlands Synopsis, note 4, p. 222 ; Stokes, II. Z/. -5., p. 671. 

1 Stra. II. L. 78. Mr Justice Sira. Manual, p. 18, takes a different 
view. He says, an unmarried man cannot make an adoption ; but 
for this he cites only a Pundit's opinion. Again he says, unmarried 
males, of whatever age, and females, whether married or unmarried, 
are not in danger of Put. No adoption on their account is hence 
necessary, neither would such adoption be valid ; but for this no 
authority is cited. It has been held by the High Court of 
Madras, in Nagappa Uda 2 nt v. SiMa Sastry, 2 Mad. If. C. R. 367, 
that an adoption by a widower is valid according to Plindoo law. 
The authorities referred to are Strange' s Manual, § 61, relying on the 
authority of the Daitaka Mimansa of Somanath, which the court 
appears to consider of no authority, but wliy, does not clearly 
appear. Sir Thoinas Strange, vol. i. p. 65 of the edition of 1825 
(p. 77 of the third edition,) quoting a passage of Jagannatha 
supra, expresses his own opinion ; If witlj Hindoos the com- 
petency of a single man to adopt does not aj)pear to rest upon 
much authority.” In this tlie learned autlior is mistaken, inas- 
much,. as will presently bo shown, J agannatJm says there is no 
authority on the ])oint. Sir W. If. Macn. vol. i. Frins. //. L. p. 
66, refers to Mr Sutherland’s opinion, and an answer given by 
the Pundits, at vol. ii. p. 175, but refrains from expressing his 
own ojjinion. The Pundits say that an unmarried man may 
adopts and refer to the Daitaka Cliandrika, which does not 
support them, as well as to the Daitaka Darpana, which, like the 
Dattaka Mimansa of Mr J. Strange, we have no means of verifying. 

Mr Suthe^dand, Synop. iv., has likewise been referred to. Cer- 
tainly he inclined to the opinion that an unmarried man may 
adopt, and appears to have been chiefly influenced by what Jagan- 
natha is supposed to have said in contradiction of what Medha- 
tithi has expressed on the subject. Mr Sutherland labours under 
the impression that Jagannatha rigorously rejects as erroneous 
the doctrine which would restrict adoption to a man in the order 
of Grihi, or married man. In this respect Mr Sutherland has 
erred as well as Sir Thos. Strange. The passage referred to will 
be found in 3 Dig. 252, and is as follows : — “ It should be here^ 
remarked that no law is found expressing that a son shall not be 
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adopted by one who has not contracted a marriage.” This pas- 
sage does not justify the inference that the absence of prohibition 
sanctions such adoption. Upon this passage alone, the only 
authority that we have been able to discover, the decision of the 
High Court can be su])ported. 

If we refer to the text books on adoption, we find that Atri, 
declaring the necessity for adoption, says — “ By a man destitute 
of a son only must a substitute for the same always bo adopted,” 
Daitaha Mimansa^ sec. i. § 3. By this we think it evident that 
the person who is destitute must be in a position to have pro- 
created for himself a legitimate son, and consequently must have 
been married at the time. 

Caimaka^ citing Dattaha Clmndriha, see. i. § 4, says, one de- 
stitute of a son, or one whose son may liave died, having fasted 
for male issue, may adopt. This clearly implies the existence of a 
wife. According to the translation, sec. 5, vA, by Mr Sutherland^ 
of Menu^ chay). ix. § lOG, which differs slightly from the transla- 
tion by Sir W. Jones, it is declared ; ‘‘ By the eldest at -the mo- 
ment of birth a man becomes a father of male issue.” It is the 


want of this male issue which, according to Cnunakdy a man must 
fast for before he adopts. It would appear from Dattaha Chan- 
drikOj sec. i. § 24-27, that the wife likewise obtains spiritual benefit 
or exemption from exclusion from heaven by the affiliation of a 
son ; and it appears also from the case Dungama v. Atchama and 
Atchama v. Jlamanadha, 4 ^f() 07 'rs hi. Ap. 1, that she may join in 
the adoption, 1 /SVm. //. L. 78, 7t). We, therefore, do not consider 
that the decision of the Tliijfh Court is sufficiently conclusive to 
determine the question ; for if we look to the policy of the law, 
we may conclude that the necessity for a son was declared to encour- 
age marriage, and it would open the door to fraud on the rights of 
kindred were the circuiiistances under which ado])tion may be 
made multiplied, on the ground that these circumstances are not 
expressly prohibited. Mr Morleg^ 1 Dig., p. 16 g 35, cites a case 
where it was lield that the right of bachelors to adopt rested on 
local customs, see ib. u. 2. 


Wife on widow. — A wife or widow may adopt on behalf of 
her husband, but on the authority of the husband only, given 
during his life and for his benefit ; the child being adopted to him, 
and not to herself. The adoi)tion having taken place, the adopted 
becomes -son to both, and is capable of })erforming funeral rites to 
both, 1 Si7\i. II. L. 79. But in Anandayi alias Kunjara Natchiar 


V. Rani Rarvatavardani Natchiar, 2 Mad. H. C. R. 206, (the 
Kamnad case,) it was held that a widow can adopt a son without 
the consent of her husband, according to Hindoo law j and that 


where a widow adopted a son, with assent of the majority of the 
surviving kindred of her husband, the adoption was valid. But if 
the requirements of the consent of the sapindas is anything more 
than a moral precept, the assent of any one of them will suffice. 
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This decision is at present in appeal before the Privy Council. It 
would bp premature to discuss its propriety or otherwise question 
its authority ; but, considering the reasons why the consent of 
sapindas is required to an act which would cut them off from the 
succession, it appears to us that since the law requires such 
consent, it is the consent of those who are likely to be pre- 
judiced by the widow’s adoption that is essential. The majority 
may consent in any given instance, but that majority may be 
composed of persons who have a very remote interest ; and if 
their consent alone were considered sufficient, the interest of 
sapindas preceding them in degree might be prejudiced. Assent 
to adoption on the part of sapindas amounts to a renunciation of 
the succession, and should not, in our opinion, be lightly assumed, 
According to the Vyavahara Koustahha and Mayiikluiy chap. 4. 
sec. V. § 18, authorities of the highest repute amongst the 
Mahrattcis, wliich, in this respect, follow the doctrine of the 
Dattaha ChcDidriha, the sanction of the husband is not requisite 
if the widow has obtained the permission of the caste and the 
sanction of the ruling powers. But under such circumstances 
she must adopt the next of kin to the deceased husband, his 
brother’s son, if such exists , — Sree Brijbhoolciinjee v. Sree Gokoo- 
lootsaojee Muharaj. 1 Bo7i\ 181; Ihiehut Rao ManlcuVy Govinda 
Rao B, Mankur, ii. ib, pp. 76; 1 Mori. Dig. p. 13, § 586-7; 
see also Stra, II. L. Ap. pp. 66, 68, 71 ; Bir IK. i/. Macn. 68, 
note. 

In Madras the Pundits have expressed an opinion that the widow 
may adopt with the consent of the husband’s reJatives — see Ranee 
Sevagamg Kachiar v. Blreemaihoo lliiraniah Gurbah, 1 Mad, Set. 
Dee, 101, 104; and see M, S. D., 1849, ])[). 115, 117, and A. 
No. 156 of 1857 ; M. B. D. 1858; p. 5 ; Bfra. Mait. § 72 ; Gibelm 
Etudes sitr h droit civil des Jliudous, 79, 94 ; 1 Btra. H. L. 79 ; 
Coleb. Mitacsh. ch. 1, sec. xi. cl. 9. 

Ill Bengal the husband’s assent seems indispensable, Macn. 
Bruis, 11. L. 68 ; Macti. Cons. 195 ; 3 Coleb. Dig, 242 ; so likewise 
Benares, 2 B. D. A, 169, Raja Ilaimim Ckull Sing v. Kooiner Guns- 
heam Bing^ 2 Knapp ^ 1\ C. 203, 221. 

In Behar permission of the husband is necessary, and leave from 
the husband’s kindred is not sufficient, Jai Ram Dhami v. Musan 
Dhami^ d B. D. A. ^ ] 1 Mori. Dig, p, 13, § 8. 

If the husband specify any one child, she can only adopt that 
one. See Belect Decrees of Madras Budr. Court ; see 1 Mori. Dig.. 
16, § 33. 

It is doubtful whether she may adopt a second in the event of 
the death of the first, 1 Btra. M. II. A. § 74 ; 1 Mori. Dig. ib. 

If a particular child be named by the husband, and he dies 
before, or after the appointment, there would be reason for con- 
tending that her authority has been exhausted, and that she had 
not the power to adopt another ; but if slie can adopt without 

c 
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his consent, there seems no reason why she should not on the death 
of .the first adopted son make a second adoption. 

If a general authority be given she may adopt whom she pleases 
and whenever she pleases, although the boy be not in existence at 
her husband’s death, I Mori. Dig. p. 15, § 25. 

When to be adopted. — In the Rainnad Zamindary case, 4 
Moords In. Ap. 1, the adoption did not take place for a period ot 
twenty years after the husband’s death ; but decorum and pro- 
priety reqiiirc it to be done immediately after his death. See 
1 Mori. Dig. 15, § 23. If no authority be given, Sir Thomas 
Strange, 11. L. 79, says, tliat by the law of the Benares and Maha- 
rashtra Schools, the assent of the kinsmen after any lapse of time is 
sufficient and necessary. 

Vekbal authority. — The. authority may be given in words in 
any form whatever, Soondar Koorarra Dihbeea v. Guaadhur Pershad 
Tawarree, et e contra. See 1 Mori. 15, § 26, 27 j 2 Stra. H, 
L. 95. 

Widow under authority granted by minor ward, without 
authority of court of wards. — A Hindoo minor, and ward of 
court, authorised his widow, without obtaining the consent of the 
Court of Wards, to ado})t a son, held that the adoption was inva- 
lid, Mimuni(uUJt Anundnioyee CJiOwdhoorayan v. Sheeh Chunder 
Dog, 9 Moores, In d/j. 295. Kirtee Chundro Chowdhuree on his 
death left two sons, Juggut Chundro Cliowdhuree and Bhoban 
Chowdhuree, both minors, his joint-heirs, in equal undivided 
moieties, according to Hindoo law, and the appellant, his widow, 
him surviving. The elder son died soon after his father, a minor, 
intestate, and unmarried. The other brother died in 1844, intes- 
tate, without issue, but leaving a widow, an infaiit of tender years, 
and his heir according to Hindoo law. 

In 1846 the widow put forward Gerish Chundro as a son adopted 
by her under an unoomottee Putter, (a deed authorising her to adopt 
a sou.) At the time this deed was executed by her husband he 
was a minor and ward of court, but there w'as no authority granted 
by the Court of Wards as required by Beng. Ileg. x. of 1793, sec. 
33, to enable him to ado])t a son. The Sad. Hew. Ad. held that the 
law declares that no adoption by disqualifying landowners is to be 
deemed valid without the consent of the Court of Wards, on ap- 
plication made to them through the collector, sec. 33, Beng. Beg. x. 
of 1793. It ff)ll(jws necessarily that no power to adopt can be 
granted by such a person without the consent of the Court of 
Wards. The person who granted the powder to adopt, on which 
the suit is founded, was at the time a ward of the court, and the 
consent of the Court of Wards was neither asked for nor obtained. 
It is therefore invalid, ih. 

Hanging Girls. — Hancing girls are permitted to adopt females 
only, Stra. M, II. Z. § 98, 99 ; 1 Stra. H. L. 80, n. ; see 47. 

Hjsqualtfying Circumstances. — A doubt might be entertained 
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as to the validity of adoption by a blind, impotent, or other per- 
son disqualified from inheriting. The more correct opinion, how- 
ever, appears to be that such adoption would be good, though it 
seems reasonable that one excluded from the inheritance should 
confer no right of inheritance on the adopted, of which the adopter 
is debarred by law, SutherlandC s Synop., Head iv. 

Minok. — For the most part a minor being married may adopt. 
See ante p. 31 ; 9 Moores In. Ap» 29J, where the adoption by a 
minor was held invalid for want of permission of the Court of 
Wards. 

A LUNATIC. — A lunatic cannot adopt, because an act of assent 
is necessary, there being a formal contract between the two fathers. 

An out-caste. — An out-caste cannot adopt — 1. Because he is in 
so helpless a state as to the future that no adoption would benefit 
him ; 2. Because he cannot inherit ; 3. Because the principles of 
Hindoo law afiect those only who are Hindoos. But now under 
the Emancipation Act, xxi. of 1850, these rules do not apply. That 
Act declares, that so much of the law and usages now in force 
within the territories, subject to the E. I. Co., as infiicts on any 
person forfeiture of rights or property, or may be held in any way 
to impair, or afiect any right of inheritance by reason of his or her 
renouncing, or having been excluded from the communion of apy 
religion, or being deprived of caste, shall cease to be enforced as 
law in the courts of the E. 1. Co., and in the courts established by 
royal charter within the said territories, see ante p. 42. 


Section IV. 

Who may Give. 

The Father — Mother — Brother — TJ nch. 

The father. — Any one who has absolute authority over the 
child, €,g., the father, may give him in adoption. “ He whom 
his father or mother with her husband’s assent gives to another as 
his son, provided that the donee have no issue, if the boy be of 
the same class and affectionately disposed, is considered as a son 
given, the gift being , confirmed by pouring water,” Menu, chap. 9 , 
sec. iv. § 12; Mitaesh. ch. 1, sec. xi. § 9 ; Mayniikha, chap. 4, sec. 

The mother. — The consent of the mother is not necessary, nor 
can she give her child in adoption without the consent of her 
husband, (Bait. Miman. sec. i. § 15, sec. iv. § 18; Dati. Chand. 
sec. i. § 31,) unless he be dead or otherwise incapable of giving 
his sanction ; but in cases of urgent distress and necessity, the 
assent of the husband may be presumed ; or, when he is civiliter 
mortuus, as by permanent emigration, entering a monastery, &c., 
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<ko., the mother may make the gift, 1 ^tra. H. 82 ; Stra. Man, § 78; 
Sutherland, 225, Head ix. ; \Stohe8, II, L. B, 673; Datt. Chand, 
sec. i. § 31. Sir W, U, Macn., Prim, of H, L, 66, says, the only 
exception to the above rule of Menu that has been propounded 
by the commentators is contained in the Dattaha Mimansa, sec. 4, 
§12, which refers to the gift of her son by a widow during a 
season of calamity. 

According to Madana the disjunctive, ‘^or,” in Menv!s text, 
means that if the mother be not present the father alone may give 
him away, and if the father be dead, the mother ; but if both be 
alive, then both. 

The brother — Though Mr Movie y, 1 19, § 63, mentions 

a case where an elder brother was allowed to give a younger one 
in adoption after the death of the father, Mr Strange, J, Man, 
of 18G2, § 97, denies this to be law, and with some reason, for the 
rights of both are go-ordinate; and further, it is necessary that the 
rights of the child should be protected against the attacks of a 
designing brother. See Orjdian, p. 40. 

When both parents are dead, the elder brother cannot give his 
brother in adoption. See Orphan, post, p. 40. 

The uncle. — For the same reason an uncle cannot give a 
nephew away, Stra. Man. § 80. 


Section Y. 

Who may be Adopted. 

Must be the son of a woman tvhoin the adopter might have married — 
Refection of a son — Brother'' s son — Sister's son — Daughter's son — 
Exceptions to the rule — Only son — The result of authorities — 
IJwyamiishyayana — Orphan — Illegitimate son — Whether an adop- 
ted son may be given in adoption — Same caste — Same gotra or 
family — Natural brother — A girl — Age bars adoption — Tonsure, 
removal of — Oopanayana — Whether illegal adoption curable — 
Marriage — Soodras, 

He must be the son of a woman whom the adopter might 
HAVE married. — The ruling canon here is, that no boy can be 
adopted with whose mother the adopter could not have married. 
The reason assigned being that the son must, by physical possibi- 
lity, be as like the natural child as may be managed, Datt. Miman, 
sec. V. § 16; D, Chand. sec. ii. § 8 ; 1 Stra. ll. L. 83; Slither^ 
land's Synop. 2nd head. A male child alone can be adopted, not 
a female, Mayuhha, chap. iv. sec. v. §. 6, except by dancing girls, 
post, p. 47. 

Reflection of a son. — He must be ‘Hhe reflection of a son,” 
and that is interpreted to mean the son of a woman upon whom, 
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if he were begotten by the adoptive father, he would not be the 
production of an incestuous intercourse. It is explained in Bait 
Mirmn. sec. v. § 16, to be “the capacity to have sprung from 
the adopter himself through an appointment to raise issue on 
another’s wife, as in the case of a son of a brother, a near or distant 
kinsman, and so forth.” 

Accordingly, the brother, paternal and maternal uncles, the 
daughter’s son, and that of the sister, are excluded, for they bear 
not the resemblance to a son, ih, §17; Streu Man. § 85; 1 Sir a. 
H. L. 83, for the adopter could not be the father of any of them 
without committing incest. 

Brother’s son. — It is true that a brother’s son inherits, and 
performs obsequies to his uncle dying without preferable heirs ; 
but then it is as his nephew, not as his son, IJatt. Mtnian. sec. ii. 
§ 67, and the spiritual efficacy in the one case and in the other is 
considered to be different. To render him a substitute for a son, 
he must have been filiated, 1 Stra. II. L. 86. 

The spiritual efficacy does not appear to differ ; for if we look 
at the texts upon the subject, we shall find that “if one among 
brothers of the whole blood be possessed of male issue. Menu pro- 
nounces that they all are fathers of the same by means of that 
son,” Datt. Miman. see. ii. § 65. Again the author, citing fj’oin 
the Kalika-Furana, represents the sage Markandeya to have said, 
“ Those who are fathers of male issue by means of their sons and 
those of brothers attain heaven,” ib. sec. ii. § 45. Hence it would 
appear that a childless brother is delivered from Put on the birth 
of a brother’s son. Nevertheless, he may adopt, but if he does 
not, the funeral oblations olfcred to his manes by Ids nephew would, 
according to the texts just cited, aj>pear to us to be as efficacious 
as if they had been effected by an adoj^ted son. 

It has been supj)Osed that a brother’s son is the proper per- 
son to ])refcr for adoption. But the selection of a stranger 
would not invalidate the rite, Datiaka Chamhika, sec. 1, § 22. 
But see Dattaka Mlmansay contra. It would appear, however, 
that according to the law of Bengal and elsewhere, where the 
doctrine of the Dattaka C/taiidrlka is chiefly followed, that where 
the doctrine factum valet exists, a brother’s son may be superseded 
for a stranger, and even in Benares, and places where the Mimansa 
chiefly obtains, and where the prohibitory rule has in most instances 
the effect of law, so as to invalidate an act done in contravention 
thereto ; the adoption of a brother’s son or other near relation is 
not essential, and the validity of an adoption actually made does 
not rest on the rigid observance of that rule of selection, the choice 
of him to be adopted being a matter of discretion, Caleb, cited in 
1 Sira. U. L. 85 ; Sir W. H. Macn. Prim. II. L. 68. 

Nanda Pandita declares that a woman may not affiliate a 
brother’s son. If his opinion be correct, it might be consistently 
argued, that when a woman is proceeding to adopt with the sane- 
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tion of her husband or kindred, she must not select generally one 
with whose father she could not have legally married, Datt, Miman, 
sec. ii. § 33, 34 ; SuthL Sj/nojx H, Z. Head 2, 

If the woman does not act simply as the agent of the husband 
—as a passive instrument in making the adoption — this rule of 
Nanda Pandita appears unmeaning, for she does not adopt in that 
case for herself, but for her husband. If, on the contrary, she is 
more than a passive instrument ; if by the circumstance of adoption, 
as would appear from texts already cited, she heiself derives spirit- 
ual benefit, or, to use the expression of Hindoo jurists, exemption 
from exclusion from heaven,” her interest in adoj)tion would 
appear to be greater than it is generally supposed to be. 

We may refer to the ancient practice of appointing a brother 
or other near kinsman to raise up issue to a childless 

husband. Menu. ch. ix. § 59, although this practice was confined 
to Soodras by Menv^ ih» § G4, who admits that it was fit only for 
cattle, and is reprehended by learned Brahmins, “yet it is declared 
to be the practice even of men while Vena had sovereign power,” 
ib. 66, 2 Dig. Is not the permission of the husband to adopt based 
on this obsolete practice ? Ma}'^ not the father of the boy be con- 

sidered in the light of one appointed to raise up seed 1 In this view, 
the reason of the prohibition noticed by Nanda Fandita might be 
accounted for. 

Can a married man, with reference to the prohibition of Nanda 
Fandita^ adopt a boy with whose faither the wife of such married 
man could not have intermarried? 

Sister’s son. — “The daughter’s son and the sister’s son are de- 
clared to be the sons of Soodras, and may be affiliated by Soodras, 
Daft. Mlman. sec. ii. § 74, 93, 95, 102 sec. v., § 18 ; 1 Stra. II, . 
L. 83, 84; Bait. Chand. sec. 1, § 17. In Madras a daughter’s 
or sister’s son may be adopted, 2 Stra, IT. L. 100 ; Man, 

§ 88. Such adoptions are allowed to all classes, at all events 
when no others are procurable, 2 Stra. II, L. 100; Stra. Man, § 
87. For the three superior tribes the sister’s son is nowhere 
mentioned as a son. Bait. Miman, sec. 2 § 74. Here even the 
term “sister’s son” is illustrative, including all not resembling a 
son, for prohibited connexion is common to them all. Now, pro- 
hibited connexion is the unfitness of the son proposed to be 
adopted, to have been begotten by the individual himself, through 
appointment to raise issue on the wife of another, Bait, Miman, 
sec V. § 18. 

The mutual relation between a couple being analogous to one, 
being the father, or mother of another connexion, is forbidden ; as, 
for instance, the daughter of the wife’s sister and the sister of the 
paternal uncle’s wife. The meaning of the text is this ; where tiJie 
relation of the couple, that is, of the bride and bridegroom, bears 
analogy to that of father or mother, if the bridegroom be as it 
were the father of the bride or the bride stand in the light pf 
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mother to the bridegroom, such a marriage is a prohibited con- 
nexion, ib. § 19. The conclusion is, that one, with whose mother the 
adopter could not have legally married, must not be adopted. On 
examination of the texts, (§ 74, sec. ii. ; § 19, sec. v.,) and other pas- 
sages, it will be seen that the author entertained such contempt for 
the Soodra that he looked upon him as a slave, unworthy of any 
civil rights, but still laid down the broad principle that adoption 
can only be made of one with whose mother the adopter might have 
legally intermarried. He does not except the Soodra, nor does he 
show that a Soodra is at liberty to marry his sister. The de- 
cision of the High Court, presently quoted, draws no such dis- 
tinction, notwithstanding tlie authority of the Datiaka Mimaiisa, 
inconsistent as that work is in this respect with tlie governing 
principle. We consider that it remains to be decided whether a 
Soodra can make a legal adoption of his sister^s or daughter’s son. 
See postf p. 40. 

In the Andhra country, as in Bengal, a Brahmin cannot adopt 
his sister’s son, JSfardsamvuii v. Balarama CharlUy 1 Mad. II. C. 
B, 420. 

A suit was brought by the appellant, a Hindoo widow, to 
recover certain immovable property belonging to her deceased 
husband. The defendant, Yenkatummal, as mother and guardian 
of the respondent, a minor, contended he was entitled to the pro- 
perty, as the adopted son of the deceased. The plaintiflf replied 
that the adoption was invalid, as the minor was the son of a sister 
of the deceased. The subordinate judge dismissed the suit, and 
the civil judge affirmed his decision. The opinions of the pundits 
of the Sudr. Court were taken, and they differed, one maintain- 
ing that amongst Brahmins a sister’s son could not be adopted, 
the other that in the Hravida country the a(loj>tion of a sister’s 
son is both sanctioned by law and recognised by custom. The 
civil judge affirmed tlie decision of the subordinate judge, holding 
that the sister’s son was duly adopted, and as tlie boy had always 
lived with his adoptive father, it was a very natural and proper 
act. This decision was ’appealed from, and the appellant relied 
upon Sutherland's Synopsis^ p. 223, the person to be adopted by 
a Brahmin must be one whose mother the adopted could legally 
marry, whilst the respondent relied upon Strav(fe\H Man. p. 22, 
§ 86, Soodras may adojit daughler’>s or sister’s sons, and § 87-89. 
Holloway, J., in delivering the judgment of the court below, said 
the lower courts have followed an opinion of the late Mr Ellis, 
2 Stra, H. Z. 101. In practice the adoption of a sister’s son by 
persons of all castes is not uncommon. The autliority above 
<y.ioted, resting as it does on a single text, and that not pointedly 
prohibitory, cannot be considered sufficient to vitiate such adop- 
tions. On this opinion, and that of the senior pundit, that in the 
Dravida country the prohibition was not binding, the judgment of 
the lower court has gone. 
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It is admitted on both sides that there is no judicial authority 
upon the subject, so that the case is one of first impression, and 
must be decided upon the principles of Hindoo law, unless it be 
shown that in the country of the parties that law has been modi- 
fied by customs which have received judicial recognition. A 
very short experience will suffice to satisfy any judge that a pun- 
dit will always overcome a passage of Hindoo law too stubborn for 
other manipulation by the often baseless allegation of custom ; and, 
in our judgment, no custom, however long continued, which has 
never been judicially recognised, can be permitted to prevail 
against distinct authority. How the passage quoted at page 101 
distinctly forbids the adoption of a sister’s son by one of the three 
higher classes, and the weight of the prohibition is increased 
by the addition of the doctrine that the sister’s son may be 
adopted by a Soodra. Mr Stdherlavdy the greatest English autho- 
rity on the subject, (p. 223,) lays it down as a fundamental prin- 
ciple that the person to be adopted must be one with the mother 
of whom the adopter could legally have intermarried. 

Nanda Pandita lays it down in distinct terms that the daughter’s 
son is not such a reflection of a son as can legally be taken in 
adoption ; and the commentator, Daiiahi Chandrika, (sec, ii. § 8,) 
defines the reflection of a son as ‘Hhc capacity to be begotten 
by the adopter through appointment, and so forth,” It is mani- 
fest that the sister’s son is not such an one. — Sec. v. § 18 of the 
DaiL Mitnansa. For the three superior tribes, a sister’s son is 
nowhere [mentioned] as a son,” And again, prohibited connexion 
is the unfitness [of tlie son proposed to be adoj^tc'd] to have been 
adopted by the individual himself through apj)ointnieiit [to raise 
issue on the wife of another.] Thci’e exist, therefore, the very 
highest 02 >inions in favour of the illegality of such an adoption; 
and to these is to be opposed the extrajudicial opinion of a gentle- 
man, doubtless of great eminence, but still an opinion. 

Mr Justice Strange, in the 2d ed. of his Manual, lays it down, 

that usage has sanctioned the departure from the rule to the 
extent that there (the Madras Presidency) a daughter’s or sister’s 
son may be adopted. In the former edition, at p. 17, sec. 92, it 
was said, on the authority of extrajudicial pi'ocoedings of the 
Sudr.** Court, to prevail as a usage in South India — that is, the 
Dravida country ] and in sec. 94, quoting the ojjinion of a pundit 
of the Provincial Court of the Herthern Division, it was stated 
that the usage did not prevail. This passage has been altogether 
omitted in the later edition, perhaps on the authority of the 
opinion given by the senior pundit in this very case. 

The civil judge has shown by an old map that the country in 
which he was administering this supposed custom was not the 
Dravida country ; and there seems no doubt whatever that this is 
the case, and that the opinion of a pundit of the northern divi- 
sion, as to the non-existence of the custom there, was certainly of 
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much greater weight than a vague statement such as that con- 
tained in the opinion of the Sudr. pundit. Dravida is the Tamil 
country, and Andhra is the name for Telingana. It is true tliat 
the family of languages spoken in the Presidency is called the 
Dravidian family, but this does not affect the meaning of geogra- 
phical terms 

This is a case then in which it is sought to set up a supposed 
custom, which has never received the sanction of judicial au- 
thority,* against the express language of tlie greatest authorities. 
Wc are strongly of opinion that such customs cannot, even if 
proved to exist, operate in a court of justice bound to administer 
the law ; more particularly is it the duty of the court to uphold 
a jiositive prohibition, when that prohibition is itself a logical 
deduction fi'om the very nature of the subject to wliich it applies. 
The whole theory of adoption is tlie complete change of paternity. 
For the purposes of this case the son is to be considered as one 
actually begotten by the adoptive father, lie is so in all respects, 
save an incapacity to contract marriage in the family from which 
he was taken.t 

It is not uninteresting to observe that the same theory of rela- 
tionship in the adoptive family was adojited in the Homan law. 
— Item amitam licet a/Joptivam diicere v-xorem non licet, Inst. Lib. /. 

tit X. 5.J 

We are unable, therefore, to agree that the text is not pointedly 
prohibitory j and even if there liad been no such text, we are of 
opinion that, as being a logical consequence of the very nature of 
an adoj^tion, the court would be bound to decide that such an 
adoption is invalid. 

The learned judge comments upon the doctrine of the civil 
judge, that if not governed by the school which prevails here, 
(Madras,) he must be governed by the Bengal school, which would 
validate any act done 3 and adds, it is clear, however, that by the 
Bengal school of law this transaction would, as an adoption, be 
absolutely void. 

In treating this adoption as an alienation, we further think the 
civil judge wholly unfounded, (sic.) It is true that a philosophi- 
cal jurist of our own time has told us that an ado])tion is in Hindoo 
society a substitute for the will, which is of purely Homan invention, 
Mainds Ancient Law, 193 ; but to alter the dis])osition of property 
made by the law there must be an adoption. This is not one 3 the 
result therefore is the same as it would bo if a man caj>able of dis- 
posing of property by will had executed a document, which from 
some defect was not a will. It could by no possibility be argued 

* Custom has no such need. 

f And to adopt his own natural brother, S, A . 27, 1858 ; M. S. D. 1858, p. 117. 

J The natural son was always corfnatus to his own blood relations, although 
by emancipation 6r adoption he might cease to be agnatm to them, Sandar^s 
Inst. 149, 3d Ed. 
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that the intent to alienate being clear, the attempting testator had 
actually alienated. 

In Bengal a Hindoo (a Brahmin) cannot adopt his sister’s SOD) as it 
imports incest, Doe d Kora Shunko Takoor v. Bebee Munnee, 1 Mor* 
Dig, 18, § 59 ; see Datt, Minian. sec. ii. § 91-93 ; Datt, Chan, 
sec. i. §17; 2 Btra, H. L, 100; Macn, Cons. H. L, 149, 166. Nor 
in the north-west provinces. — See Luchmematiih liao Naik Kale- 
yah V. Mt. Bhina Baee, 7 N. W. P. 441, 443; see Bamclmnder 
Chatter jea v. Simhoochnnder CluUterjea^ Macn. Cons. H. L, 167 ; 
Mor. Dig. 18, sec. 58. So a Brahmin widow cannot adopt her 
uncle’s son, as she could not be his mother, Dagumbaree Dabee v. 
Taramoney Dabee, Macn. Cons, H. L. 170 ; 1 Mori. Dig. 19, § 60. 
In Madras it Jias been held there can be no adoption where 
there is such blood relationship between tlie adopter and adopted 
son’s mother as would have j^i'ohibited marriage with her in her 
maiden state, 8. S. A. A. No. 14, and 14, 1857, pp. 04, 96. 

By the law and usage of Mithila such an adoption, even by 
persons of high caste, according to tlie Kritrima form of adoption 
is valid, 1 Mori. Dig. 19, § 61. Mr Morley, in a note to tliis 
case, says : — “ Tlie Datt. Miinan. must be considered to refer only 
to the Datt. adoption, and not to the Kritrima form. The same 
point as in the al)ove case was ruled by the Sudr. Court of Alla- 
habad, 16th July 1833, in Mt. Bala v. Aft. Botola, in which the 
parties were Mithila Brahmins. Jt is presumable, from a part of 
the decree, (which generally upheld the validity of the Kritrima 
adoption of a sister’s son,) that the parties were governed by the 

Mithila law, but this is not clear.” 

* % 

Adoption by a childless Hindoo Vysya, or a man of the third 
class of Hindoos, of his sister’s son is valid, Ramalinga Filial v. Bu- 
dasiva Pillai, 9 Moore's In. Ap. 506. 

A Soodra may adopt the son of a sister, or even a daughter’s 
son, 1 Mori. Dig. 18, n. 7 ; Datt. Chand. sec, i. § 17; Mayukha, 
ch. iv. sec. v. § 9. But vide p. 36. 

Daughter’s son. — A Brahmin having a daughter and daughter- 
in-law living, cannot adopt the son of a daughter pre-deceased ; 
nor can such person so illegally adopted adopt his wife’s sister’s 
child, and make him heir to the grandfather’s property, which 
would pass to the daughter-in-law on the Brahmin’s death, and 
subsequently to the daughter, the daughter-in-law not being al- 
lowed to alienate the property during the daughter’s life, Baee 
Gunga v. Payee Sheosunkiir, Sel, Pep. 73 ; 1 Mori. Dig. 18. A 
daughter’s son and a sisters son are affiliated by Soodras, Datt, 
Miman. sec. i. § 17; Datt. Chand. sec. i., siqh ; ‘^Mayukha, ch. 4, 
sec. V. § 9. 

Exceptions to the rule. — There are, however, some strong 
exceptions in Madras, where usage permits a daughter’s or sister’s 
son to be adopted, 2 Btra. H. B. 1 01 ; Stra. Man. 11. L. § 88, 89. The 
rule does not apply to Soodras, it being confined to the three supe- 
rior classes, Narada cited in Datt. Mr, ; Bir W. H, Macn. Prins. 
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H* L. 67. This is in accordance with the texts of Datt. Miman.^ 
which hare already been observed upon. 

ONlipr SON. — It is said, Suiher. Symp. 2d Head : “ An only 
son cannot become an absolutely adopted son, (Sudha Dattaka,) but 
he may be affiliated as a Dwyamushyayaria, or son of two fathers. 
In this case the reason of the prohibition — viz., extinction of 
lineage to the natural father — would not aj)])ly. An only son of 
the whole brother assuredly, if no other nephew exist for selection, 
must be adopted by his uncle requiring male issue, and is son of 
two fathers. ... It may, however, be inferred that a legal im- 
pediment would exist to the affiliation by an uncle of a nephew 
whom his hither had given away in adoption, as a Sudha Dattaka 
who retains no filial relation to his natural father.” 

The adoption of an only son is, when made valid according to 
Hindoo law, Chinna Gaundaa v. Kumar a Ganu daily 1 Mad, 11, 
C, K. 54; Ycerapermall Pillay v. Narraiii Pillaiy Rajak of Tan- 
jore ; Arnachellam PUlay v. Ii/asamt/ Pillay; Nuudram v. Kashee 
Pande ; Sreemutty Joi/moua iJoi^^eeY, Idrremuity Sibosoondree Dosseey 
1 Mori. Dig. p. 16, iz, § 37, 3D, 41, 42, 43, 45. 

The result of the authorities. — Tlie result of nil the authori- 
ties, my s' Sir Thomas Strangey 1 11. L. p. 85, is that the selection 
is finally a matter of conscience and discretion with the adopter, 
not of absolute prescri})ti()n, rendering invalid an adoption of one, 
not being precisely him who on spiritual considerations ought to 
have been preferred. 

The question was raised in the case of Chinna Ganmlon v. 
Kumara GainidaUy 1 Mad. IT. C. R. 54, whether the adoption of 
an only son is valid according to Hindoo law, and as the decision 
overrules the doctrine laid down in Stranges Man. of IT. Z., it 
may be useful to give the reasons upon which Sir Colley Scot- 
land, C. J., founded his judgment. His lordship says, “The 
only authority produced (in favour of the illegality of the adop- 
tion) is a passage from Mr Justice Stranges Man. of II. L. pp. 
23, 24. But it must be observed tliat the passage in question 
is not supported by any cited authority, and on perusing it 
attentively, it is I think clear that tlie learned author must 
have been dealing with religious considerations strictly, and 
that when he says that the adoption of an only son is void, 
he means void from the ortlfodox theological point of view 
of the Shastras and commentaries, and as being likely in Hindoo 
belief to entail painful consequences in Put. But w’e are hero 
to decide upon temporal rights, not to consider spiritual liabi- 
lities. And the application of the maxim factum valet to such 
a point as the present is wise, I think, and justified by many 
authorities, which quite preclude our giving effect to the conclu- 
sion stated in Mr Justice Stirmges Manual!' After citing Sir 
Thos. Strange f {11. L. 85, ante^ his lordship continued with regard 
to both these prohibitions respecting an eldest and only son, where 
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they most strictly aj)ply, they are directory only, and an adoption 
of either, however blamable in the giver, would nevertheless to 
any legal purpose be good, according to the maxim of the civ,j^ law, 
prevailing perhaps in no code more than in that of the Hindoo’s, 
factum valet quod fieri non dehuit, (p. 87.) Then there is the case 
of Veerapermall Pillay v. Narruin Pillay^ with those of the Rajah 
of Tanjore, Arnachellum Pilloi lyasamy Pillai ; Nrindram v. 
Kashee Pande; Sreemntty Joymony Dosnee v. Sreemutty Slbosoondry 
Possee, all of which are noticed in the first vol. of Morlef s Dig. 
p. 17, and all of which support Sir Thos. Strange’s doctrine. 

Beferring to Mr Justice Strange’s argument, I may observe that 
it rests on the assumption that it is the birtli or adoption of the sou 
that delivers the natural or adoptive father from the danger of Put, 
But surely this is erroneous. It is the son’s performance of the 
lather’s exequial rites, not his birth or adoption, that relieves the 
father from the danger in question. Would the father, after the 
birth or adoption of a son, be considered as safe from Put if these 
rites were not performed, owing to the son’s death, his loss of caste, 
or any other reason ? If tlie mere birth of a son was all tliat was 
required, it would hardly be laid down, as it is, tliat on the death 
of such son the affiliation of another is indispensable, {l)ait. Cliand. 
i. J.) Adoption tabes jdace, according to Atri^ {ibid. i. 3) for the 
sake of the funeral cake, water, and solemn rites ; and according to 
Menu, for those objects, and also for the celebrity of the adoptive 
father’s name ; but not for the sake of the supposed efficacy of the 
mere act of adoption. If, then, the saving virtue lies solely in the 
performance of exequial rites, Mr Justice Strange’s doctrine of the 
total expenditure on the natural father of the efficacy of his son’s 
birth docs not seem to warrant his conclusion. The adopted son 
may well jierform his adoptive father’s idtcs, and in certain cases 
it appears when he is a Dwyainushyayana, (or son of two fathers,) 
those of his natural father also. It cannot then be said that his 
adoption fails in its essential use, and is for this cause void. I may 
remark that the hostility shown in the Shastras to the adoption of an 
only son arose probably from other than mere religious considera- 
tion, the true reason is perhaps furnished by Jagannatha, Coleh. 3 
Dig. 243, who lays down the law thus : — “ Let no man accept an 
only son, because he should not do that whereby the family of the 
natural father becomes extinct.” 'But this, he goes on to say, does 
not invalidate the adoption of such a son actually given to him.”* 
Mr Justice Strange certainly cites no authority for his opinion, 
that as the very birth of a son deliv’ers the father from danger of 
Put, the eldest or only son as he comes into the world secures this de- 
liverance to his parent. The son can, however, secure no more. The 
eflSciency of his birth has been expended on his natural father, and 

* As to the validity of the adoption of an eldest son, see R. A. 49 of 
1853; M. S. D. 1854, p. 31; Abajee Dinkur v. Gungadhur Wasdeo Qoiavetf 3 
Morris Bomb. R.; S. D. A. R. 420, 424. 
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is not available for another ; he cannot effect a second deliverance 
from t;Jie danger of Put on behalf of another, neither can the bene- 
fit already insured be withdrawn from the natural fatlier, and 
conferred upon another ; the adoption of an eldest or an only son 
would hence avail nothing to deliver the adoptive father from Put. 
The adoption would fail in its essential use, and be for this cause 
void. 

But although no authority has been cited in support of this doc- 
trine, authorities supporting it are to be found. Mr Sutherland, 
referring to Mmu^ chap. 9, § lOG, in § 5, sec. i., of his transla- 
tion of the Datt Chand.^ renders that passage of Menu thus, ‘‘ By 
the eldest, at the moment of birth, a man becomes father of male 
issue, and absolved also from debt to his progenitors.'’ The 
passage thus rendered is translated by Sir W. J ones as follows 

By the eldest, at the moment of his birth, the father having be- 
gotten a son, discharges his debt to his own progenitors.” § 107 
ib» is still stronger, That son alone by whose birth he discharges 
his debt, and through whom he obtains immortality, was begotten 
from a sense of duty.” On this account the Hindoo law provided 
certain privileges to be conceded to the elder brother. These texts, 
in our opinion, support Mr J. Strange’s view. Although it has 
been objected religious considerations ought not to be weighed in 
deciding on temporal rights, we are of opinion that adoption is 
so intimately connected with the Hindoo religion, that the reli- 
gious element cannot be entirely excluded- in dealing with a ques- 
tion of this nature. Sir Colley Scotland lays down the doctrine 
that it is the son's performance of the father's exequial rites, not 
his birth, or adoption that relieves the father from the danger of 
Put. Tlii^ is certainly not the opinion of Menu. The questions 
are asked, ‘‘ Would the father, after the birth or adoption of a sou, 
be considered safe from Put if these rites were not performed, 
owing to the son’s death, his loss of caste, or for any other 
reason ? If the mere birth of a son were all that was required, it 
would hardly be laid down, as it is, that on the death of such 
son, the affiliation of another is indispensable.” Menu replies, at 
the moment of his birth the eldest son discharges his father’s debts, 
and through him his father attains immortality. If the father 
were to die immediately after the birth of the son, and the son 
immediately after the death of the father, we presume the son’s 
birth would have secured the immortality of the father even with- 
out the performance of a single ceremony. Adopting the doctrine 
of Menu, w^e thiiik that Mr J. Strange ^ § 51 of his Manual^ gives a 
satisfactory reason for adoption after the death of the natural son, 
where, he says, one who has become soilless by the death of a son, 
though freed from the danger of Put by the son he has had, may, 
nevertheless, adopt a son to perform his funeral rites, and keep 
up his line. Mr Strange’s view is supported by Jagannatha, 
who, in 3 Dig. pp. 289-393, discusses the question, If one who 
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has a son legally begotten adopt a son given, is the adoption valid 
or not 1 and what occasion is there for its validity since the ob- 
sequies must be performed by the son legally begotten?’* After 
arguing in support of the validity of such adoption, Jagannatlia 
observes, at p. 293, “ But here the intention of the precept is to 
forbid adoption, then only when there is no motive for it, for the 
benefit desired, namely, deliverance from the Hell called Put, is 
obtained witliout adopting a son given, and through him therefore 
that purpose is not effected, but one who desires numerous issue 
for other purposes besides deliverance from the Hell called Put 
may adopt a son given and the rest, although he have one legally 
begotten.” Whether an adoption under such circumstances would 
be upheld by the Indian courts is a matter of question. However 
that may be, the reasoning of .Tagannatha draws a distinction be- 
tween the efficacy of a son born, and tlie reason of desiring another 
son to supplement him. In Bengal, where the treatises on adop- 
tion followed in Madras are treated with equal respect, the 
Pundits were of opinion that the adoption of an only son is illegal, 
as the gift and acceptance of an only son are both prohibited, with- 
out which formalities a Dattaka adoption cannot be carried into 
effect. The following passage from Vasishtha is in accordance 
with the text of Jagannatlia, referred to in the judgment of the 
High Court, and supports the view taken by the learned judge 
in respect of the object of adoption, though opposed to the doc- 
trine of Menu — Let no man give or accept an only son, since he 
must remain to raise up progeny for the obsequies of ancestors.” 
1 Macn. Prlns, II. L. 67, in the text says that the party 
adopted should neither be the onlj'’ nor eldest son, referring to 
Yasistha, Dutt. Nir., and Menu ; but observes in a note, this is 
an injunction rather against the giving than the rvedving an only 
or elder son in adoption, and the transfer liaving been once made 
it cannot be annulled. This seems, under one view, reasonable, 
considering that the adoption having once been made, the boy, 
ipso fact Of loses all claim to the projjcrty of his natural family ; but, 
on the other hand, if the adoption be not strictly legal, the boy loses 
no interest in his natural family. In support of his opinion Mac- 
nagliten refers to the case of Huehnt Rao v. Govind Rao, Bombay lie- 
ports, vol. ii. ]). 75, 1 Mori. Dig.^ 13. With respect to the reason as- 
signed as to the receiving j it has been decided by the Madras High 
Court that the natural rights of the person adopted remain una- 
fected when the ado 2 )tion is invalid, Bawani Sanlcara Pandit v. 
Amhahay AmmaJy 1 Mad. II. 0. R. 3G3. If the doctrine of Menu is 
to be followed, the ado])tion of an eldest son can confer no spiritual 
benefit, and if on that account it be held invalid, the boy so adopted 
would have rights of inheritance in his natural family. 

Dwyamushyayana, — Sir Thomas Stra^ige, II. L. 86, says that the 
son of a brother adopted by his uncle becomes a Dwyamushyayana; 
and at pp. 99, 100, he applies the same term to the son of a different 
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family when at the time of the adoption a special agreement may 
have been entered into tliat the adopted son should not cease to 
belong to his natural parent’s father. He cites Mitacshara, chap. 1, 
sec. X. § 1, 13 ; sec. xi. § 9 ; vol. ii. pp. 118, 202, of his own 
work ; and Sutherland's Synopsis, title, Qualification and Kight to 
be Adopted, in the fourth paragraph of which the word Dwyamush- 
y ay ana, or son of two fathers occurs, and is apparently used in re- 
ference to the authorities there cited. Macnaghten, i., pp. 70-76 
concurs generally in the view taken by Sir Thomas Strange, 

It will be found that the Mitac, ch. 1, secs. x. xi., confines the 
term Dwyamushyayana, or son of two fathers, to a son begotten by 
one on the wife of another man. In note 1, the translator ob- 
serves that the Dwyamushyayana is restricted in this section to one 
description of adopted son — viz., the Kshetraja, or son of the wife, 
but the term is applicable to any adoj^ted son retaining his filial 
relation to his natural father with his acquired relation to his 
adoptive parent, and in support of this view refers to sec. xi, 
§ 32 of the same chapter of the Mitacshara, which has no reference 
to the subject. 

Mr Sutherland says an only son cannot become an absolutely 
adopted son, (Sudha Dattaka), ^^but he may be affiliated as Dwya« 
mushyayana, or son of two fathers.” In support of this he refers 
both to the Mimansa and Chandrika, The former prohibits the 
adoption of an only son, but recognises the adoption of the only 
son of a brother. At sec i. § 31, the author uses the word 
Dwyamushyayana apparently as applicable to all adopted sons, and 
instances the example that marriage may not take place in either 
family. But in the note at § 33, enumerating the several descrip- 
tions of sons, the Dwyamushyayana is not mentioned as a distinct 
son ; on the contrary, the Kshetraja, or son of the wife, is men- 
tioned, and, according to the Mitaeshara, that term is applied to 
the Dwyamushyayana, or son of two fathers. It does not appear 
that the author of the Mimansa uses that term in a sense incon- 
sistent with the definition in the Mltaeshara. 

In the Bait. Chandrika, sec. i. § 27, 28, we likewise find the word 
Dwyamushyayana used. In § 27 the author refers to the affiliation 
of a brother’s only son, whom in § 28 he considers in the light of a 
Dwyamushyayana, or son of two fathers, supporting his opinion by 
reference to the story of the adoption of Suvesa by Bhairava and 
Vetala, referred to at length in sec. ii. § 45 of the Mimansa, In sec- 
tion ii. of the Chandrika, § 24-42, the author discusses the question 
whether the term Dwyamushyayana should be confined to the 
Kshetraja, son of the wife, or whether it extends likewise to an 
adoption made on a special agreement, stipulating that the son 
adopted should bo the son of the natural as well as the adopting 
father. He concludes the question in favour of the latter proposi- 
tion, and at sec. v. § 33, he lays down the rule that, ‘‘The son given, 
who is Dwyamushyayana, if both his adoptive and natural parents 
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have no other male issue, takes the whole estate of both j one adopted, 
where legitimate issue of the adopter existed, does not participate 
in the estate of the adopter, but a legitimate son being born to the 
natural father subsequent to the adoption, the adopted son takes 
half of the share of a legitimate son. If, however, such issue be 
subsequently born to the adopter, the adopted son in question 
takes half of the share which is prescribed by law for an adopted 
son exclusively related to his adoptive father, where legitimate 
issue may be subsequently born to that person.” In support of 
this view, in § 34, the author quotes the following text from 
Narada, “ Let those, being sons to both fathers, present separately 
to each, oblations of food* and water ; they take the half of a share 
in the estate of the contributor of the seed and owner of the soil.” 
The author complacently remarks, It has been before said that 
the terms contributor of the seed and owner of the soil are illustra- 
tive severally of the natural and adoptive fathers.” 

In our opinion, the text of Xarada^ so far from supporting the 
view of the author, Devanda Bhatta^ is absolutely contradictory. 
Menu is in accord with Narada ; and the author himself, at § 35, 
sec. xi., where he sets forth the argument against this position, 
evidently betrays a consciousness of the weakness of it. 

If we examine sec. iii. § 1-17, with attention, we find that he 
only treats directly of two descriptions of sons, viz., the legitimate 
son and the son of the wife, Kshetraja. Indirectly he refers to the 
son of a strangei'. As far as our researches lead, it would appear that 
the Dwyamushyayana, as the son of a stranger, and not of a bro- 
ther, or of a wife, is unknown to the older writers. The Mitac- 
shara, ch. 1, sec. xi. § 4, and notes; 3 Dig. 204, 206,* certainly 
recognise no son of that description under that name. Both Menu 
and Narada^ when alluding to the son of two fathers, evidently 
had in view the son of the wife. From the Daft. Chandrilca it may 
be gathered that a man who has no other male offspring may give 
his son in adoption. The gift and acceptance of an only sou were 
expressly forbidden by the earlier writers ; and since they mention 
nothing of a Dwyamushyayana of this description, the recognition of 
such a son would appear to depend solely upon the opinions of 
later commentators. The question, therefore, is, whether their 
opinions should be followed in preference to the sources of the 
law, particularly in a way calculated to operate injuriously. For, 
if sons were born to the natural father after the adoption, the Dwya- 
mushyayana, at § 23, sec. v. of the Chaiid., is declared entitled to 
share the estate of the natural father with them. This is con- 
trary to tlie text of MenUf cited at sec. xi. § 35, the adopted 
son must never claim the family or estate of his natural father. 
In the case of Chinna Gauiidan v. Kumar a Gaundan^ 1 Mad, H. C, 

* The Mayukha blindly follows the Chandrilca^ and refers, as an authority 
in support of its views, to the Miiacihara^ which differs from the Chandrika. 
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B. 54, it was contended, on belialf of the appellants, that in the 
Benares school the adoption of an only son is invalid, unless the 
natural father deliver the son to the adoptive father on the con- 
dition that he should belong to both of them as a son, and the 
latter accepts and adopts him on that condition. The learned C.-J. 
Scotland cited a case to show that such a condition ivill be inferred 
after the adoption has been performed; we are therefore to con- 
clude that in that case the condition had not been proved, and, on 
the authority of his Lordship, that without such proof the adop- 
tion of an only son will constitute a Dwyamushyayana, and as 
such the youth adopted will have a right to participate, accord- 
ing to the CJmndrika^ not only in the property of his adoptive, 
but also in that of his natural father, though he may have natural 
brothers. 

Orphan. — An orphan cannot be adopted. Snhbahivammal v,Am- 
makiitti Ammal,2 Mad II. C. R. 129; In Yeerajx^^'mall Fillay v. 
Narrain Fillay^ 1 Sfra. Notes of Case^ 91, it was held that where 
both parents were dead a child might be given in adoption by his 
elder brother, ante^ p. 33. But this position is contested V)y Sir F. 
Macna.^igliton^ in his Considerations on Hindoo Law ; and his cita- 
tions, p. 210, ivoxnCoollooca Fhaitn, Vachespati^Misra^deviikilnii Aditya 
Far ana, certainly seem to show that an orj)han cannot be adopted. 
To constitute a valid adoption there must be a (firing as well as a 
receiving. Here there seems to have been no one to give the child. 
No amount of ratification can supply the absolute essentials of a 
transaction like the present. 

Illegitimate son. — An illegitimate son cannot be adopted. 

Whether an adopted son may be given in adoption. — This is 
a question which has not, so far as our researches extend, come 
under judicial decision. There appears to be objection to such 
an ado 2 )tion, for the 2 :)erformance of the religious ceremonies might 
opei’ate as an obstacle. There might, moreover, be fraud nj)on 
the lad himself ; and as the virtue to deliver from Put was ex- 
j)ended on his first adoption, he could confer none by his second 
adoption. 

Same caste as adopter. — The canon requires that the adopted 
son should be of the same caste as the adopter. Menu, chap. 9, 

§ 168, because the religious puiqMxses of the adoption would fail as 
to the performance of ceremonies, the inheritance of jjroperty, <kc. 

Same gotra or family. — It is said, moreover, that he should 
be of the same gotra, or family, but this is not imperative, 2 Stra. 
H. Z. 98 ; and 02 )inions of Coleb. and Ellis, ib. Sutherland's Synop, 
223, 224. Amongst the Soodras, a childless Hindoo may adopt 
a son from a gotra or family different from his own, Rnngama v. 
Atchama, and Atchama v. Ramanadhu, 4 Moore's In. Ap. 1. And, 
as usual, the relaxation has affected the Brahmins, so that now 
it is merely a matter of conscience that a near relation should be 
adopted. No court of law would annul the adoption of a stranger 

d 



50 


HINDOO LAW. 


merely on that ground, if he were not otherwise excluded, as by 
caste. 

Natural brother — adopted son cannot adopt his natural 
BORN BROTHER. — A boy after adoption cannot adopt his natural 
brother, such an adoption would be invalid under the first canon, 
see Sad, Dec. of 1858, }). 117 ] nor can the natural born brother in- 
herit property from his brother acquii’cd by the adoption, see post^ 
p. 51. 

A GIRL. — Dancing girls may adopt, but only girls. Morley doubts 
whether such adoption is valid. 

Mr Justice Stranf/Cj in his Manual of Hindoo Law^ p. 25, § 98, 99, 
says : — Dancing girls form an exception in Hindoo community. 
They do not marry, but live in ])rofessional concubinage, which does 
not degrade them from caste if not carried on with an out-caste. 
Having no husbands, adoption cannot be made in that channel ; 
they are consequently allowed to make adoption themselves for 
transmission of their pro])erty ; and this must be of daughters, 
for descent from feiiiales is in the female line. To adopt, the 
dancing girl must accordingly be danghtcrless. It is immaterial 
whether she have a son or not. 

If this adoption is made for the transmission of pro])erty only, 
there may be some reason for Mr Morlcy’s doubts, for this object 
may now be attained by testamentary dis])osition. In Chalahoiuda 
Alamni v. Chalahmda JUitnachalani, 2 Mad, 11. C. It. 50, the 
adoption of the defendant by the ap})ellant, a dancing girl was al- 
leged and admitted, and the suit jn’occeded to trial on the assump- 
tion that the lamily was undivided. 

Age BAiis ADOPTION. — Tlie age in this case is determined gene- 
rally by the religious ceremonies performed at diflerent periods 
among different castes. Sir Thoinas Straia/e, p. 89, says, that the 
ceremonies performed by the family, and in the name of the father, 
constitute the act of affiliation, the fewer of them that have been 
performed previous to ado})tion the better, the more nearly does 
he come into the })ositiori of a natural son. 

Two ceremonies, ehudavarana, tonsure or shaving the head, and 
the Oopanayana, or investiture with the thread, in general prevent 
adojffion. But here the authorities differ," Sir Titos. Strange, p. 
91, holds that Ooi)anayana can be annulled, and the effect of this 
is that a re-investiture can be gone through ; while Mr Strange, 
in his Manual, holds a contrary opinion, Stra. Man. p. 2G, § 102. 

Mr Ellis says, 2 Stra. 11. L. 104, with respect to the ineligibi- 
lity of a person for ado})tion u])on wdiom the Oopanayana rites have 
been performed, it is much disjmted; the more correct, because the 
more reasonable opinion would appear to be that he is eligible, if 
of the same gotra; (family,) ineligible, if of a different one from the 
adopted ; for if of the same gotra, the Datta-homain, though pro- 
per, is not necessary, and it cannot be performed on one who by 
the rites of the Oopanayana has been definitively established in his 
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natural gotra. The weight of authority is against the validity of 
the adoption of one upon whom this rite has been already per- 
formed. There is no authority on the other side, P, Venhatesaiya^ 
M, YenTcata CJiarlu, 3 Mad, II. C. II,, 28. 

Tonsure, removal of. — According to Morley the effects of 
tonsure may be removed for the purposes of adoption, 1 Mo7l. p. 21, 
§ 79 ; Mr Straufie [Man. p. 20, § 102) thinks tonsure would not 
prevent adoption, since it can bo performed in the adoptive family. 

OoPANAYANA sliould be performed among the Brahmins at the 
age of eight; among Gslietriyas at eleven; among Yysyas at twelve, 
Heg, Ap. 18 of 1814, Sudder Court. This does not apply to 
Soodrtis, 1 Sira. II, L. 91. According to Jagannatha, the ceremony 
of tonsure constitutes an absolute ])roLibition against any adoption 
whatsoever of one whose age exceeds five years, on whom the 
initiatory rite of tonsure may have been performed in the family of 
his natural father, Dig. chap. 4, sec. viii. ; and in KeriU Naraen v. 
Mt. lihohioes^ree, cited in SutherlamVs Synopsis H imloo Law-hoohs 
by Stokes, p. GGG, in which the adoption of one older than five years 
was contended to be illegal, on theopinion of thepundits, — declaring, 
according to the Hindoo law as received in Bengal, the adoption of 
such person to be legal, provided the initiatory rites (Sanskara) in 
the family of the natural father have not been, and in that of the 
adopter be 2 )erformed — the S. I). A. appears to have determined 
the following points as applicable to Bengal, where it should be ob- 
served that the Hattaka form of adoption' chiefly, if not solely, 
prevails ; 1st, That adoj)tion is restricted to no particular ago ; 
2d, That one initiated in tonsure in the name and family of his 
natural father is incapable of adoption ; 3d, That tlie age of the per- 
son selected for adoption must be such as to admit of the ceremony 
of tonsure being performed in the adopter’s name and family. 

The limitation of ado])tion to any particular age is tlius overruled, 
(so far as Bengal is concerned.) But without meaning to question, 
as applicable to Bengal, the accuracy of the other two jjoints of 
law resulting from the decision referred to, there is no impro- 
priety in expressing a doubt whether they can be received as con- 
stituting a general rule universally decisive on the questions which 
they regard. 1st, Such rule would be at variance with the doc- 
trines of Datt. Miman. and iJatt. Chanel.; 2d, The authenticity of 
the passage attributed to the Kalikaj^urana, on which the oi)inion 
of Jagannatha and the Pundits of the S. D. is founded, is justly 
denied, and it is interpreted as admitting the adoption of one, 
although initiated in tonsure by his natural father; 3d, The re- 
ceived definition of the Kritrima son, and particularly the mode 
of affiliation current in the Mithila country, obviously refer to 

* In Gaura or Bengal, and most countries other than Mithila, sons are only 
adopted in the Dattaka form. But such practice should not vitiate a KrUrima 
adoption, unless that mode were prohibited by works on law of paramount 
local authority, Dig. chap. 10, sec. x. 
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one of years somewhat mature, who, if not necessarily, would 
mostly be initiated in ton.sure by his natural father, and the adop- 
tion of such a person is certainly justified by practices obtaining 
in some parts of India. SiithL Synopsis, ik 666. 

The difficulty, or rather impossibility of defining any unvarying 
principles universally decisive on these subjects, is obvious. The 
most general and consistent rule which presents itself is this — Any 
person on whom the adopter may legally perform the Oopanayana 
rite is capable of being affiliated as a Datt. son, while one not so 
qualified may be lawfully ado 2 )ted as a Kritrima son, ib. 2nd head. 

Sir Thomas Strange says, vol. 1, p. 91 : — But if in the classes 
to which they apply they {Tonsure and Oopanayana) have been 
performed for the adopted in his own family, a remedy is found in 
the putresliti, or sacrifice by fire, by recourse to which they may be 
annulled, so as to admit of their re-perforrnance with effect in 
the famil}^ of the adopter, who is thus enabled to perfect the test 
upon which he relics for tlie continuance of his name, and the 
solemnisation of his obsequies,” Datt, Miman. see. iv. § 40, 49; Datt, 
Chanel, sec. ii. § 27, 32; Mitaesh, on Jnh. note to chap. I. sec. xi. 
§ 13 ; Suthl, Synop, note 9, p. 22o ; 3 Dig. 149. 

Whether illegal adoption curable. — An adoption originally 
illegal, it is said, may be cured by lapse of time and the acqui- 
escence of the parties concerned. But tliis will evidently be over- 
ruled, as it is very questionable law, Mad. Dec, of 1854, p. 36 ; of 
1858, pp. 84, 89. Undisputed possession by the defendant, an 
illegally adopted son will jwotect him only under the statute of 
limitatioiLs. If he were jdaiiitiff, for the same reason, he could 
not recover rights enjoyed by others. Noi* in any case if he held 
his property for a time .shorter than that required by the statute, 
could he deprive otliers of ju'opcrty. 

Marriage. — All castes agree that marriage is an absolute bar, 
Ranee Sevaqamy Kaehiar v. Streemat/ioo Ileraniak Gurhah, 18 of 
1814, 1 Mad. Dec. 101, 106, P. 0. 28th April 1828; 1 Stra. 
H. L. 35 n. and 91 ; not being capable of annulment like tonsure 
or Oopanayana, 1 Sira. H. A. 91 ; 2 ih. 87 ; 1 Piomh. R. 196 ; Chetty 
Colum Prasimna v. Cheiiy Colvm Moodoo, 1 Mad. Set. Dec, 406. 

Soodras. — With Soodras marriage is the only obstacle, Chetty 
Colum Prusunna v. Chetty Colum Moodoo, 7 of 1823 ; 1 Mad. Dec. 
406. 

Semhle. — In Bombay a man of mature age, married, and having 
a family, is admissible to be adopted, he being a Sagotra, Mayvdeha, 
chap. 4, sec. 5, ])ar. 19 ; Sree. Brighoolcunjeee Mnharaj v. Sree Goo- 
hoolootsaojee Maharaj, 5th Nov. 1817, 1 Borr, 181 ; 1 Mori. Dig. 
17, § 46, Chetty Colum PrusunmiY, Chetty Colum Moodoo, contra in 
Madras, supra. 
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Section VI. 

Effect of Adoption. 

The relationship with natural family cea^ses — Adopted son becomes as 
a natural born son — Rvjhts and duties in adoptive family — Ex- 
ception — Adopted, son loses his natural rights — Succession to pro- 
perty of childless adopted son — Invalid adoption — Right to main- 
tenance — Cannot intermarry with either family — Second adoption 
— Disinheritance on adoption of second son — Cancellation — 
Limitation — Whether one member of a family can inherit 2)rop>erty 
of one taken out of that family — Adoption by widow — Sale of 
property by widow previous to adoption — Adoption by widow under 
power — Death of adopted, son — Widow his heir — Effect of Krit- 
rima form of adoption — Need not he in writing — Intention. 

The relationship with natural family ceases. — According to 
Sir Thomas Strange.^ p, 97, when a father gives away his son after 
the rites of initiation, his relationship with his own or natural fa- 
mily ceases, and a relation to the adopter commences, Jagannatha^ 
3 Dig. 149, 100. Jiis relationship with his own family is rejdaced 
by the now relationship with that hxinily into which, in effect, he 
is transferred. He is com])letely regarded as a natural son, and 
not only so, but he is taken into the family. He becomes con* 
nected with it both lineally and collaterally, 1 Stra. //. L. p. 98. 
Thus he inherits from any lineal and collateral branch the 2 )roj)erty 
to which he would have succeeded if he had been a natural born 
son, Afanu. eh. 9, sec. 109. He acquires the rights of a son in 
the hereditary immovable j)ropcrty of the ado 2 )tive father, of 
which he cannot be de 2 n'ived by assuming to ado 2 )t a second son, 
and settling the hereditary y)ro 2 )erty upon him, with a declaration 
that the first was disinherited, Sudan and A1 ohapattur v. lionomallee^ 
1 Begl. H. C. E. 317. 

The adopted son becomes as a natural born one. — The 
theory of adoption being a comydete change of 2 xaternity, the son 
is to be considered as one actually begotten by his adoptive father, 
and he is so in all respects save one, an inca 2 )acity to contract 
marriage in the family from which he was taken, Narasammal v. 
£alaramacha7'lu, 1 Alad. IT. C. E. y^. 420 ; Mr Holloway^ J. See 
ante^ p. 38, n. 

, Eights and duties in adoptive family. — His position is there- 
fore that of a son begotten. Being transferred from his own family, 
he becomes as the natural son of the adoyiter, and enjoys the right of 
succession in his new family, with the duty of 2 )erforming for his 
adoptive father his exequial rites and ceremonies, Datnurean Sing 
V. Buckshee Sing^ Beng. Rep. 1805, p. 16 ; Kxdlean Sing v. Khpa 
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Sing^ ib. p. 10; 3 Dig. 184, 185, and his right of succession attaches 
to the entire property of the adopter, real and personal, jBe7ig, Rep. 
ih. p. 10, and self-acquisitions undisposed of by the father. 

He is to all intents and purposes, therefore, a natural son. Of 
course if the father of the adopter is disabled from inheriting, by 
reason of any of the established causes of disqualification, the son 
can have nothing to inherit through his adoptive father ; in that 
case he is only entitled to maintenance, Datt. Chand. sec. vi. § 1. 

This rule must be taken with a qualification which a fair con- 
struction of the Hindoo law authorises. On birth, a son becomes 
partner with his father in the family 2 )roperty. At the instant of 
birth he confers a benefit on his father by delivering him from 
Put, and being in existence to perform exequial rites ; at the same 
time, he inflicts a correlative injury on his father by becoming a 
sharer in the family property, and he cannot be dc])rived of his share 
without his consent. A son therefore possesses two rights — one as 
partner in his own share of the family 2 )ro 2 )erty ; and one as heir, 
entitled to succeed to his father’s share on his father’s death. 
Conseqiffently, if his father is disqualified from inheriting from his 
ancestors, or relatives, the adopted son cannot be placed in a better 
position than himself. It is, however, but reasonable to conclude 
that the son is entitled to succeed to the property to wliicli his 
adoptive father on the jnnncijde ex] Gained was entitled. 

Exception. — The right of inheriting by tlje adopted son is sub- 
ject to the rights of a natural son born after the adoption, in which 
case he is entitled in compensation to one-fifth and the natural 
son to four-fifths of the property, JagmuHdhn^ 3 Dig> 1^90-292 ; 
DM. Clumd. sec. v. §19 , gives them one-third and two-thirds. Sir 
W. H . Macn. Prim. II. A. 70, says, the adopted son takes one-third 
according to the law of Bengal, Srinath Sr.iina v. Hadhakaunt, and 
Duti. Narain Singh v. lioghooheer Singh, 1 S. 1). A . R. pj). 15, 20. 
In Ayijavu Mnppanar v. Mlhidatchi Ammal, 1 Afad.II. C. R. 45, it 
was held that in Southern India he was entitled to one-fourth of 
the other’s share of the property. Sir Thonias Strange, vol. i. p. 99, 
says, that amongst Soodras both share equally the parental estate. 

Adopted son loses his natural rights. — And so on the other 
hand the adopted son is transj)lanted out of his own family, and 
consequently loses his rights therein. 

The adoption once comideted, the son adopted loses all claims to 
the property of his natural family ; but the estrangement does not 
extend to the social relations. Thus he cannot marry within the 
prohibited degrees in his natural family. With regard to mourn- 
ing, &c., the family connexion still subsists, Sir W. H. Macn. Prins. 
of H. L. 69. This learned author, lb. note, says — It has been as- 
serted by the oitliQ Elements of llindoo Law, ilidX a son adopted 

in the ordinary way, though he cannot marry among his adoptive, 
yet may marry one of his natural relations ; but I cannot find 
any authority for this doctrine. He seems to have inferred it from 
the text of Parijata, ‘ Sons given, pui’chased, and the rest who 
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are sous of two fathers, may not many in either family, even as 
was the case of Singa and that adopted sons not 

bearing the double relationship might do so ; but ilie inference 
is clearly untenable. Indeed, Mr Sutherla^id, to whom he refers 
as his authority, expressly declares in his Synopsis, p. 219, that the 
adopted son cannot many any kinswoman related to his fatlier 
and mother within the prohibited degrees, as hi§ consanguineal 
relation endures,^' Sir IF. 7/. Mam, Frins. of II, L. G9, note. 

Succession to peoperty of childless adopted son. — When 
an adopted son dies without issue, property which he has inherited 
from his adoptive father goes to tiie natin^al heirs of the latter, 
S, A, No. 71 of 1858 j Jl/, S, I), 1859, p. 205. llis own father 
cannot claim to inherit fj*om him, but tlie widow of the ^adopting 
father will succeed to the propei’tv, if ho himself leaves no widow, 
Sir W, II, Mam. Frins. II. L, 09. 

Invalid adoption — eicht to mainti-.nancr. — Ho complete has 
this severance from his natural family been supposed to be, that 
it has been said he cannot inherit their property, even should the 
adoption be altogetlnu’ illegal, and that he can claim maintenance 
only from the new’ family into which he has been supposed to have 
been engrafted, St}'a. Man. § 119. But this unreasonable and 
illogical doctrine has been overruled in the case of IJawani San- 
kara Fandit v. A 1)1)01)0.11 Amimd,, 1 Mad. II, C, It, 3C.‘l, where it 
was held that the ado[)ted son of one wdjosc alleged adoption has 
been invalid, has no claim to be maintained by the alleged adopter, 
and that an invalid adoption does not sever the person so adopted 
from his natural rights. 

In that case, the defendant, a widow, without authority, went 
through the form of adopting KistTinji Koneri Pandit, who 
adoj)ted the plaintiff Bawain\ who brought a suit as adoj)ted 
son to recover from the defendant the [iroporty loft by Iier hus- 
band ; but his alleged adoption was of no validity, on the ground 
that though the forms and cereraonii's of an ado])tion iippeared 
to have taken place after the death of the defendant s huvsband, the 
defendant had no authority wdiatever from her husband to adopt. 
The plaintiff, Bawani, sued the defendant for a sum of money 
alleged to be due for his and his adoptive mothers maintenance, 
and the principal 8udr Arneen decreed, and the decision was 
affirmed by the civil judge, that the alleged adoption was invalid, for 
the reasons above stated. This decision was a])pcaled from, and on 
the argument it was contended, that as an invalid adoption of a son 
severs the right to inherit from his natural father, he has a right 
to maintenance from liis alleged adoptive father, citing Sira, Alan. 
§119, 197; 1 Stra. If. L, 82; Dali. C/uind. see. i. cl. 14, 15; 
sec. vi. cl. 4. 

In delivering judgment. Chief- Justice Scotland said, In reason 
and good sense it would seem hardly a matter for doubt, that where 
no valid adoption, in other words, no adoption has taken place, 
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no claim of right in respect of the legal relationship of adoption 
can properly be enforced at But in this case it was con- 

tended on the part of the appellant, that although Kistnaji Koneri 
Pundit was precluded from all right to inherit in the family of 
the defendant’s husband ; yet that, by reason of the forms and 
ceremonies attending an adoption having been gone through, the 
law gave him a right to claim maintenance from the defendant, 
and that such right passed to tlie appellant as Jiis son by a valid 
adoption, just as it would have passed to his natural son. In sup- 
port of this, reference was made to Mr Strange's Maiiual, secs. 120, 
197; 1 Stra. IL L. S2 ; and to the Datiaka Chandvika, by Mr 
Sutherland, sec. i. cl. 1 1, and sec. vi. cl. 4. 

The passages in ^ the two former works rest upon the autho- 
rity of the Datiaka Chaudrika and the Mitacshara on inheritance, 
ch. 1, sec. 11, cl. 9,* and having considered what is to be found in 
these authorities, we arc of ojnnion that no legal ground is afforded 
for the present claim to maintenance. Mr Justice Strange, in sec. 
119 of the 2d edit, of his Manual, no doubt states broadly that a 
boy, after a gift made for ado2)tion, cannot be re-admitted to his 
family rights should his ado])tion not stand good in law,” and 
that devoid of iuheritanoe he has a claim for maintenance; and an 
observation to the same general effect occurs in a late judgment 
delivered by Mr Strange, while a judge of this Court, Ayyavu 
M upj)anar v. Nilddatdi i A mmal, 1 Mad. II. 0. 11. 45 . But Sir Thomas 
Strange’s observations are confined to the adoption of one of a dif- 
ferent class from the adopter, and he puts the claim to mainten- 
ance on the ground that such an adoption, while it divests a child 
of his natural claims, does not entitle him to all the incidents of 
an exceptionable adoj^tion, and euiible him effectually to perform 
those rites which are es.sential to the right to inhei-it ; and this in 
effect is supported by the Dattaka Chaudrika, sec. i. cl. 14, 15. 
When, however, both the authors and the commentators to whom 
he refers make the claim of adopted sons of a different class more 
expressly and distinctly to rest upon the ground, that although 
not qualified to present the oblations and perform the rites essential 
to inheritance, they acquire a filial relationship, (as is there said,) “ by 
reason of their being beneficial in perpetuating the name and the 
like ; but as they are beneficial in a small degree, they only receive 
maintenance. See also the Dattaka Mimansa, sec. 3. The doc- 
trine so laid down treats the adoption as one that may be made, 
and existing, and of validity for one of the purposes of ado2)tion, 

• He who is given by his mother without her husband’s consent, while her 
husband is absent or incapable, though present, or without his consent after 
her husband’s decease, or who is given by his father, or by both, being of the 
same class with the person to whom he is given, becomes his given {Dattaka) 
Bon. So Menu declares he is called a son given {Dattrima) whom his father 
or mother affectionately gives as a soji being alike by class, and in distress 
confirming the gift with water. Mitac. ch. 1, b. xi. § 9. 
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according to Menu^ quoted in clause 3 of tlie same section, though 
not for the other purpose of the funeral cake, w’ater, and solemn 
rites.” How far this doctrine now holds good as law, wc are not 
called upon to consider, as it has, wo think, no application to the 
present case. But we may observe that there aj)pears to be no- 
thing in the Mitacshara to the same effect, and Sir Thos. Strange, 
in a note to the passage referred to, questions the claim to main- 
tenance, and says, Mr Sutherland, translator of the Treatise on 
Adoption, being of opinion tljat tlie adojdioii being void, the 
natural rights remain ; and applied to the present case, this opinion 
of a very higli authority upon the subject is entitled to more weight 
that it is clearly logical. If there were no adoption, nothing can 
have been acquired, and nothing lost. 

In tlie present case, the question does not turn upon any per- 
sonal disqualification on the part of Kistmiji Koneri Pandit, and 
we think the natural rights of tlie plaintitf remain in law quite 
unaffected. In this case, the authority of the defendant’s husband 
was indis])erisable to the aihqition relied upon by the jilaintitf ; 
without it the absolute essentials of adoption for civil ]mrpo.ses, 
the giving and receiving, could not witli any legal effect take 
place ; and it would be strangely inconsistent and unreasonable, 
if the mere formal performance of certain customary rites and 
ceremonies connected with adojition, which, as regards the civil 
rights of the person adopted, would probably not be treated as 
necessary to its legal efiicacy, 1 Btra. II. L. 9G ; Yeerapermnal 
Pillayv. Narrain TiUcuj, 1 Btra, ISTo. of Cas., IDO, were held to con- 
fer the right to enforce maintenance by a civil court. We think 
there is nothing in Hindoo law which requires, or would warrant 
such a decision, and that, as in this case, there was no valid adoji- 
tion by the defendant, the suit must fail. 

Cannot intehsiaery with either family. — lie is, however 
connected in only one case with both families, for he cannot marry 
within the ])rohibited degrees in either family, being by birth and 
a fiction of law related to both, and can therefore neither marry 
nor adopt within the circle of })rohibition, Mad. Dec. 18eo8, p. 117; 
Stra. Man. § 118; Narasainmal v. Balaramacharlu, 1 Mad. II. C. 
D. 420. In this case it is laid down that the theory of adoption 
is a complete change of paternity. The sou is to be considered as 
one actually begotten by the adoptive father, and he is so in all 
respects save an incapacity to contract marriage in tlie family 
from which he was taken, see p. 38, n. /)1. 

Second adoption. — We have seen that no second adojitiou can 
be made during the life of the one first adopted, ante, p. 27. 

Disinheritance on adoption of second son. — When a Hindoo 
has adopted a son, the adopted acquires the rights of a son in the here- 
ditary immovable property of tbe adoptive father, and he cannot be 
deprived of those rights by the adojitive father afterwards assuming 
to adopt a second son, and settling the hereditary property upon 
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such second adopted son, coupled with the declaration that the 
first son was disinherited, Siidammd Mohapattur v. Bonomallee^ 
1 Beng, II, C. B, 3} 7. 

A childless Hindoo adopted A. as his son. Afterwards he adopted 
B. as his son, and made a will dividing his property, ancestral as 
well as acquired, between A. and B. A. filed a petition denying 
the right of his a(lo])tivc father to adopt B., and protesting against 
the will ; but afterwards lie signed a consent to the will : — held 
that as the father afterwards endeavoured to deprive A. of all his 
rights, as well those under the will as by the adoption, the consent 
did not bind A., since it was given on the basis of a family ar- 
rangement, from wliicli the father afterwards departed. 76., Bemhle^ 
that if the consent were given by A. in ignorance of liis rights, it 
would not be binding on him. Ih. 

Cancellation. — Adoption cannot be annulled for any purpose 
whatsoever, which would not justify a disinheritance. There is 
no express text declaring illegal a renunciation of adojition ; but 
at the same time tht;re is not any which can be construed as 
approaching to a justification of it, Sir IF. II, Macn. Prim, of H. 
L, G4, see 1 Mori, Dig. p. 24. In this respect it differs from 
adoyjtion as practised by the CreelvS, see ante., p. 3o. 

Althougli under no circumstances can an adoption be revoked 
or cancelled, yet in case of death, loss of caste, or the like, another 
may be adopted. 

Limitation. — In a suit to set aside an adoption of a son, the 
period of limitation is not to be reckoned from the date of the adop- 
tion, if the members of the family who seek to set it aside have 
not known of it; it should be reckoned fiom the time when there 
was distinct knowledge of the adoption, Sooburnomonee Dahea v. 
Pditmhei^-Doheijy 1 Beng. 11. (!. P. 221. 

As against an adojited son suing for his share of the ancestral 
estate, the law of limitations docs not begin to run until the allot- 
ment of such share has been demanded and refused, Ayydvu Mup- 
2 )an<tr v. Piladotclii AmwaJ, 1 Mad. 11. C. P. 45. 

Whether one memder of a family can inherit property of 
ONE TAKEN OUT OF THAT FAMILY. — A member of the adopter’s 
natural family cannot inherit the property acquired by the adopter 
in consequence of his adoption. The severance of an adopted son 
from his natural family is so complete that no mutual rights as to 
succession to property can arise between them. Pay an Krishuima- 
choriyar v. Kii 2 )}xinayyangar, 1 Mad. II. C. P. 180. 

The Pundits, relying on the meaning of Srt Pdma Pandita^ 
asserted that the right of succession did exist.* But the court, after 

* See Menu, ix. 142; Datt. Mlman. vi. C, 7; Datt. Chand. ii. 18, 19; 
^^aiherland on Adoption, p. 229 ; Mitacshara, chap. 1, sec. xl § 32; 3 Cold), 
Dig. 147, 148 ; Vyavahara Mayukha, chap. 4, sec. v. § 21, 23; CraUnarao’s 
Caac, Perry's Or. Ca. 156. 
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examining the basis of their opinion, and other law authorities, 
were satisfied that the gift made of one for adoption created an 
entire and irrevocable severance of him from his natural family, 
and said we are of opinion that the above decision is founded 
upon a just appreciation of the principles of an adoption, whereby 
the son of one man ceases to be such in the eye of the law, and he 
becomes the son of another man, inheidting thenceforth in his 
adoptive family, and having no more rights in his own family. If 
it would be a violation of that principle to allow a person adopted 
to return to his natural family, and take up their rights, it would 
be a greater violation thereof to introduce to the rights in the 
adoptive family the natural kindred of the adopted person, who 
assuredly never had any part or title in tlie adoptive famil}^, or in 
their possessions. We observe, furthermore, that in tlie Mitac- 
shara^ the great authority in this Presidency on tlie law of inherit- 
ance, no place has been given in the natural family for the 
introduction into the line of ludrs of one taken out of that family 
by adoption, and none in the adoptive family for the admission of 
them in the natural faniily. 

Adoption by widow. — Upon ado]>tion taking ]>hice by the 
widow, the child becomes lieir of the (h^ccased liusband, and the 
widow’s title to his estate merges into that of tlie guardian of the 
child, 2 Stm. 11. L. p. 127 ; DJnirni Dus Piotdai/ v. l\fassin)iat 
Shama Soondri Dihiali^ o Moorts In. Ap. 229 ; llnupama v. 
^tcliama., 4 Moords In. Ap. 1. 

A childless Hindoo by deed directed a widow to adojit a son ; 
after his death the widow brought a suit for partition, and the 
possession of her husband’s share in tlie joint undivided estate. 
Pending the suit, she adojitcd a son. Py the Hindoo law the act 
of adoption divested the projicrtv from the widow, and vested it 
in the adopted son, subjc;ct to the maintenance of tlie widinv. 
Notwithstanding the ad()]ition, the suit was ])rosecuted in the 
widow’s name, and a decree made directing her to be put into 
possession. Held that under tbo circumstances she prosecuted the 
suit as the guardian of the adopted son, and w'as put into posses- 
sion as his trustee, and was accountable to him for tlie profits of 
the property so decreed to her. 

Lord Campbell^ in Dh/urm Das Panday v. Mnssnmai Shama 
Soondrif supra, in delivering the judgment of the lords of the J udicial 
Committee, said the widow of a cliildh^ss liusband succeeds as his 
heir, and his property real and personal vests in her. But if in 
the exercise of a power conferred upon her husband, she adopts a 
son, the property is divested from her, and vesti'd in her adopted 
son. Now upon the authorities there seems to be no doubt that 
this is the result of an act of adoption, because the projierty is in 
the widow from the death of her liusband, till tlie power of adop- 
tion is exercised. Then that adoption divests it from the widow 
and vests it in the adopted son. 

Sale of piioperty by widow previous to adoption. — The 
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question wlietlier a retrospective right could be claimed by a son, 
after he had been adopted, so as to bar a sale made by his adop- 
tive mother previous to his adoption, to the injury of rights at 
that time contingent and eventual, but which actually accrued to 
him upon his adoption, was raised in Ranee Kishanamee v. Rajah 
Ooditmit Singh, 3 Snd. Dew, A daw. p. 228. There the son, when 
adopted, became the undoubted heir, and it was of course the 
correct doctrine that no sale made by a widow who possesses only 
a very restricted life interest in the estate, could have been good 
against any ultimate heir, whether an adopted son, or otherwise, 
unless made under circumstances of strict necessity. Besides, by 
the terms of the will of her deceased husband, the widow was 
only the a 2 :)})ointed manager of the estate, the right of property 
vested in the son, subsequently ajqjointed from the time of the 
rajah’s death, and the widow liad no authoidty but that of inter- 
mediate management under lier liusband’s will. 
r Adoption ey widow un]3eii power — Death of adopted son — 
Widow his heir. — A childless Hindoo, a member of a divided 
lamily in Bengal, by an lliiomuttec Potta, authorised a widow to 
tido 2 )t a sou for him after his death, and by that instrument made 
her his heir. His widow exercised the power, and adopted a son 
who died during his minority. Held that the widow was entitled 
to a life estate in her liusband’s pro 2 )erty after the death of the 
adopted son, either under the deed, or as heir of the ado 2 )ted son, 
Soonduv Koomaree Dehbea v. Gudadhur Per shad Tewarree, et e contra^ 
7 Moon\^ Jn. Ap. 54. 

Effect of kuituima form of adoption, — The Kritrima son, as 
usually affiliated in the Mithila country, would indeed take the 
estate both of his own and of his adoptive father. He continues a 
member of liis natural father, and is not considered as f)rolonging 
the lino of his adopter, SnfherL Spiojt. 228; Macn. Prins. II. L. 
7(). 

The person ado 2 )ted in this form by the widow does not thereby 
become the adopted son of the husband even though he sanctioned 
the ado 2 )tion, 1 Macn. Prins. II. h. 7 G, and the express consent of the 
person nominated for the adoption must be obtained during the life- 
time of the ado]3ting party, ih. The relation of Kritrima son ex- 
tends to the contracting parties only, and the son so adopted will not 
be considered the grandson of the ado 2 )ting father’s father, nor 
will the son of the ado{)ted be considered the grandson of his 
adoj)ting father. He does not inherit collaterally, being ninth in 
the enumeration according to Yajnavalchya, ib. In Mithila the 
husband and wife may adopt each a Kritrima son, ib. 101. The 
sanction of the husband is not necessary in this form, and the son 
appointed by the woman will perform her obsequies, and succeed 
to her peculiar 2 )roperty though not to that of the husband, ib. 
100, 101 ; 1 Mori. Dig. p. 21, see the Crita form of adoption re- 
ferred to in 2 Sira. II. L, 107, and Macn. Prins. 7/. A. 101. In 
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Mithila there is no limit as to age, and no condition as to perfor- 
mance of ceremonies. A man may adopt his own brother, or even 
his own fatlier, and he and his issue remain members of his natural 
family, and he inherits in both, 1 Macn, Prins. II. L. 76. 

Need not be in writing. — Adoption need not be in writing any 
more than authority to a widow to adopt, 1 Btra. II. L, 93, see 
post^. 59. ^ 

Intention. — Mere intention to adopt is as insufficient as a mere 
agreement to do so. There must be actual adoption, gift, and 
acceptance, manifested by some overt act, Menu, ch. 9, § 168 ; 1 
Stra. II. L. 95. 


Section VII. 


Mode of Adoption. 


Absence of ceremonies does not molce adojytion invalid — Krdrima. 


Absence of ceremonjes does not make adoption invalid. — 
The ceremonies, both religious and civil, were formerly numerous, 
and many directions have been given advising the proper mode, 
but nothing more, such as sacrifices, the invitation of relatives, <fec., 
but the absence of these docs not make the adoption invalid, 
Sutherl. St/nop. p. 218, and n. 13, p. 228 ; 3 Dig. 244 ; 1 ^SVm. II. 
i. 95 ; 2 ilh 87. Amongst the three higlier classes the only es- 
sential ceremony is Daiia-homani or sacrifice by fire. Mr Ellis 
considers that in Southern India this ceremony is confined to 
Brahmins, 2 Stra. //. A. 89 ; 1 ih. 96 ; and in Bengal also, 3 Dig. 
149; Rajah of NobJeissen referred to, 1 Stra. II. L. 96; Rajah of 
Tanjore, 1 Mad. N, of Ca.s. 1827, No. 75. All classes require a com- 
mon assent of both ])arties with reference to the purj)ose of adop- 
tion. The prescribed forms are enumerated in Dait. Mirnan. sec. 5; 
Datt. Chand. sec. 2 ; Yasishta, 3 Dig. 242, 262 ; 1 Stra. II. L. 94 ; 
2 ib. 218 ; Synop. 228. In 2 Knapps P. C. 290, the Privy Council 
ruled that neither any religious ceremony nor any written acknow- 
ledgments were essential to the validity of an adoption, however 
advisable their presence may be. 

Whatever benefit the Hindoos may think, in a spiritual point of 
view, they derive from the observance of these ceremonies, for civil 
purposes they can have no efficacy ; all that a court of law would be 
bound to inquire into is, whether there was a giving and receiving 
by proper parties of a proper child, the prescribed forms not being 
essential. Not as Sir T. Strange, II. L. 97, says, that an unlawful 
adoption is to be maintained, but that a lawful one actually made 
is not to be set aside for any informality that may have attended 
its solemnization, 1 Stra. II. A. 97 ; 2 ib. 126, 130, 178, Coleh. 

Kritrima. — The adoption of a Kritriina son is valid, without 
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the performance of any particular form or solemnities, Synop, 
H, L. B, Stokesy p. GG7. 

This form of adoption is prevalent in the Mithila country, and 
is rarely practised in other parts of India, ih. 67G, see 1 Macn. Prins, 
11. L. 7G, 100, 101. 

Mala^bar. — On failure of the sister’s progeny, male and female, 
the h^d of the family may make adoption. The descent being in 
the female line, the adoption must be of a female. In view of the 
ju'obablc minority of lier offspring at the 2 >criod when the manage- 
ment may fall in, a male, her brotlicr, may be taken in adoption 
at the same time with herself, in order to afford provision for the 
administration of the affairs of the familv, and for the conduct 
of the rcli<xious rites to be observed therein, Stra. Man. 11. L, 
§ 403. 

Ill concluding the subject of ado^ffion, we would observe, that 
a question may arise, whether a boy given and received in adop- 
tion may not, after lie attains majority, should he lind that he has 
been prejudiced in his interests, disclaim the ado])tion, and insist 
on the rights he jiossesses by birth in the property of his natural 
family. If a wealthy man were to give one of his sons to a man 
not so wealthy as himself, would the son be bound by the act? 


We are not aware that the (jucstion has ever yet been raised, 
though we can readily imagine cases, not only the instances elected, 
but in others in which it may arise. Bearing in mind the rights 
acquired by birth, and the circumstance, that a son is not a 


dependant on his father, but becomes, the moment he is bom, a 
partner and sharer in the paternal 2 >ropcrty, he may be seriously 
prejudiced by removal from his paternal family, and by renuncia- 
tion of his claims on their 2 n- 0 ])erty as a necessary attendant on 


adojffioii. Since adoption occurs at an age when tlie son himself 
can liavc no voice in tlic matter, we do not think justice will be 
done if the son be not j)ermitted to examine the power of election 
after he attains the years of discretion. It is true, the Hindoo 


Law does not jirovi<le for the possibility of such an objection 
being raised by the boy himself. It con fines its doctrines on the 
subject to the religious element, and, with respect to inheritance, 
is based on the assumption that the transfer from one family to 
another is for the son’s advantage. Whore such is the case, the 
son can have no interest in the adojition ; but when such is not 
the case, aia; the courts of India bound by the absence of autho- 
rity in the Hindoo Law books to allow a minor to be prejudiced 
in his tcm 2 )oral interest bj^ the act of his guardians ? Would it 
not be more in accordance with justice to treat a case of that 
nature on the j^rincijiles which regulate transactions in relation to 
guardian and ward ? 

In such a case as this, the courts might apply the rule intro- 
duced l)y Justinian of allowing the adopted son to inherit in both 
families his ancestral jirojDerty, see ante, j). 20. 
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MINORITY. 


Benares and Mithila Schools — Bengal school — Regulation period — 
Father proper guardian — Mother — Elder brother — Paternal rela- 
tives — Maternal kindred — Riding power — Females — Assets make 
heir liable pro tanto — Gr'oands of the liabiliti/ of the heir dwcussed 
— Mr May ne's observations on the patri<\ rehal system — Tf manager 
contract debt not tviihut scope of his authority his own undivided 
share is liable — Genevid rule laid down, by Coleb. reftr'S to divided 
families — Necessity for obligation — Debts by Jkngalee ividow — 
Minors may noiv be sued by their guardians — Suits instituted in 
favour of and against minors — Share (f minor in Joint 2>rope7'ty 
— Acts of a, minor in regard to property — Tutelage of ivomen. 


Benares and Mithila schools. — In tlie Beuarcs and Mitlula 
schools minority lasts until the completion of sixteen years, 2 Stra, 
11. Z. 7G, 77, Caleb.; 1 Macn. Prins. II. L. 103; Menu., ch. viii. § 
27 ; 1 Mori. Dig. p. 302, 1, with respect to females as well as males 

Stra. Alan. § 1 24. In the Bengal scliool the end of fifteen years is 
the limit of minority, Alacn. Prins. II. L. 102 ; Afr Gulebrooke, 2 
Stra. n. L. 7G, remarks that, Rughunandana, the great authority of 
Bengal, says — ‘‘ One who lias not arrived at years of discretion is one 
whose age is less than sixteen ycars.’^ ISir Thomas Strange^ vol. i. p. 
72, says — ‘^Belonging to any one of the three superior classes the 
youth ceases to be in ward upon ending his studentship and re- 
turning from his preceptor; if a >Soodra, u])on Lis completing his 
sixteenth year. A Hindoo father may postpone his son’s majo- 
rity by will beyond sixteen years, 1 Fulton, 393 ; Alorl. Dig, p. 
302, §2. 

Regulation period. —Minority is extended to the eighteenth 
year, with respect to minors under the guardianship of the Coui*t 
of Wards, Bengal Regulation 2G, sec. 2, 1793 ; Aladras Regulation 
5, sec. 4, 1804. 

Father proper guardian. — When the father is alive he is the 
legal guardian of his children. 

Mother. — If the father be dead, or incompetent from idiotcy, 
the mother may assume the guardianship, Alacn. Prins. H. Z. 103 ; 
Stra. Man. § 128; and in Bombay this has been held to include the 
stepmoither whose right of guardianship is declared to be superior 
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to that of the minor’s paternal uncle, 2 Bomb. Rep, 144 ; 1 Mam, 
Prim, H, L. 103, n. 

Strange, 1 II. L. 71, says, the king is the universal superintend- 
ent of those who cannot take care of themselves, and in this ca- 


pacity it rests with him, i.e., the judicial power exercising for him 
this branch of his prerogative, to select for the office the fittest 
amongst the infant’s relations, preferring always the paternal male 
kindred to a maternal ancestor or female, citing Menu, ch. viii. § 27 \ 


3 Dig, 542; 2 Stra, If. L. pp. 73, 74, 75, C. It is stated that in 
practice the mother is the guardian, 3 Dig, 544. ButiS'iV Thomas 


Strange, vol. i. p. 72, adds, as a Hindoo widow is herself liable to 


the same sort of tutelage, it is more correct to regard her as proper, 


if capable, to be consulted on the appointment of one. 1 Macn, 


Frins. II, L. 103, says, where the duties of manager and guardian 
arc united, the mother is, in the exercise of the former capacity, 
necessarily subject to the control of her husband s relations, and with 


respect to the minor’s })erson likewise. There are some acts to which 
she is incompetent, such as the performance of the several initiatory 
rites, the management of which rests with the paternal kindred. 
Elder lroiher. — In default of the mother the elder brother of 


a minor is competent to assume the guardianship of him. 

Paternal rklaitons. — In default of an elder brotlier the pater- 
nal I'elatiOns generally are entitled to hold the office of guardian, 
1 Macn, lYuis. IL L. 104. 


Maternal kindred. — Failing them the office devolves unon the 

o t 

maternal kinsmen, according to their degree of proximity, 1 Stra. 
Man. § 12G. 

liULTNG ROWER. — Blit the ap])oiniment of guardians universally 
rests with the ruling power, 1 Stra. II. L, 72, who, whether na- 
tural or legal guardians be living or dead, is recognised to be the 
legitimate or supreme guardian of the proj)erty of all minors, 
■whether male or female, 1 Macn. Frin s. II. L. 101 ; Menu, ch. viii, 
§27. Thus property of a woman and the goods of a minor falling 
into the king’s power slumld not be taken by him as owner. . . . 
But it may bo here remarked that the pro])erty of a minor should 
be intrusted to heirs and the rest, appointed with his concurrence ; 
or if the infant be absolutely inca])able of discretion, with the 
consent of a near and unimpeachable fiieiid, such as his mother 
and the rest, 1 Macn, levins. II. L. 104, note. 

Persons authoihsed by law to make such apjiointment may, by 
will, a 2 :>point guardians to minors succeeding to landed property, 
liable to the jui-isdictioii of the Court of Wards, sec. xviii. Beg. v. 
of 1802, and cl. 5, sec. xix. In the event of no guardian having 
been apjiointed by will, the collector may recommend a person to 
be appointed. The next and legal heir or person having a direct 
or indirect advantage in the death, or continued incapacity of the 
minor, are ineligible, els. 2 and 3, sec. xix. Females can only b© 
a])pointed guardians to female minors. Act ix. of 1861 of the 
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Legislative Council of India empowers the Mofussil courts to dis- 
pose of claims to the guardianship of minors, but does not interfere 
with the powers of the Court of Wards, nor with the powers of 
the late Supreme Courts of India exercised under the English law. 

Females. — The guardianship of a female, whether she be a 
minor or adiilt, rests with her father until she is married. In his 
default, with her nearest paternal relations, 1 Macn. Prins. li, L, 
104 ; 2 Stra. II. L. 22, 204. 

When married the woman becomes a member of her husband^s 
family, and is under their control, her husband being her natural 
guardian. In hi.s default, liLs son.s, grandsons, and great-grandsons. 
In their default, the husband’s heirs generally, or those who will in- 
herit his property after her d^^ath. In dofanlt of them, her paternal 
relations. In their failure, her maternal kindred, 1 Macn. rrins. 
ILL. 104 ; so that the dependence of women is strictly maintained. 

Assets siakp: heir liable pro tanto. — 1 Muen. Prins. IL L. 105, 
discusses the (picstion of the power of the guardian over the 
property of his ward, and says, — “ As I understand the provisions 
on the subject, minors are, under the protection of the law, 
hivoured in all things whicli are for tlioir benefit, and not preju- 
diced by anything to their disadvantage.” “ It has been laid down 
by Sir W. Jones, that assets may be followed in the hands of any 
representative, Cohh. Oa Ohllf/atlons and Contracis, chap. 10, 
§ 585. Admitting the rule, ho denies that latitude which has been 
given to it, and adds, — “ It has been held, I believe, fur this pnr- 
])Ose, a guardian may bo considered as tlio re[)resentative of the 
deceased ; whereas, it is obvious that, <p(oad hoc^ he is only the 
representative of his successor.’^ I understand the expression to 
mean, that whoever takes the assets, wliether near or remote in 
the order of inheritance, is liable for the debts of the deceased, 
so far as these assets go, provided such lieir have attained his 
majority, and that, wlicn the Ijeir is a minor, the creditor must 
wait until the minority expires before lie can recover Lis debt out 
of the assets. Subject to this condition the son must pay his 
father’s debts as well as all necessary debts contracted on his 
account during his minority ; and, according to tlie Benares school, 
the debts of the father are binding upon the son whether the 
former left property or not, as w^ell as those of the grandfather, 
but he need not pay interest on the latter. 

If there are no assets the obligation is only a moral, not a 
legal one. Mr Colebrooke in his Obligations and Contracts^ chap. 
2, § 51, lays it down as a principle, tliat heirs succeed to the 
obligations of ancestors without any reference to the adequacy of 
the property, and the rights of inlievitancc must be relinquished 
when its obligations are repudiated, 1 Macn. Prins. II. L, 106, note. 

The grounds of the liability of the heir discussed. — 
European writers on Hindoo law appear to consider that sons 
succeed to the estates of their fathers in the same manner as 

E 
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they do according to English law. This is not exactly the case. 
In our opinion, the Hindoo law regards sons and fathers living in 
association as possessing a quasi joint tenancy in property. On 
the death of the father, or of his son, without male isi^ue, the share 
of the deceased goes to increase the shares of the survivors. If 
the son leave issue, his undivided and unascertained share descends 
to such issue. But before the death of either father or son the 
whole family lived in union as 2 >artners, jointly managing the 
common pro 2 )ertv for the common weal, and jointly incurring 
obligations for the mutual benefit of the several members. After 
the death of one member of the undivided family, his male issue 
continue to live with the grandfather, their uncles, and male cousins, 
if any, in the same condition. The managing j)arcener, bo he 
father or sou, has the control of the j^roperty, and may con- 
tract obligations ; yet as lie acts by the authority conferred upon 
him tacitly, or expressly, by the other members of the family, 
we feel justified in considering tliat his acts in relation to the joro- 
jierty are the acts of the joint family. A debt contracted for a 
necessary purpose by the father must necessarily be a charge 
not only on the projierty, but also on the partners jointly and 
severally ; conse(i[uently, when his son, or sons, succeed their 
father in the management of the jiroperty, they do not succeed to 
his obligation to discharge the debts contracted in his own name 
for the joint benefit. Such debts were contractr'd by liiin as 
their agent, as well on their account, as on his, and the obligation 
to discharge them existed and was binding on them jirevious to 
their father’s death. We can therefore understand why the 
Hindoo law laid down the doctrine which, to Eiii’opoan intelli- 
gence seems so uin-easonable, tliat the heir is bound, using the 
word heir, as understood in English law, whether he succeeds to 
assets or not.'" 

Mr Mayne’s observations on the patriarchal system. — The 
Hon. H. S. Ma)/ne, in his work on A v dent Law^ pp. 183-185, 
in reference to the jiatriarchal system generally, observes : — It 
is in the peculiarities of an undeveloped society that we seize the 
first trace of an universal succession contrasted with the organ isa- 
tion of a modern state ; the commonwealth of primitive times may 
be fairly described as consisting of a number of little despotic 
governments, each perfectly distinct from the rest, each absolutely 
controlled by the jirerogative of a single monarch. But, though 
the patriarch, for we must not yet call liiin the paterfamilias, had 

* The presumption of Hindoo law is, that a debt incurred by the head of a 
Hindoo family residing together is under ordinary circumstances a family 
debt; but when one of tlie members is a minor, tlie creditor seeking to en- 
force his claim against the family property must show that the debt was con- 
tracted bond fide for the benefit of the family, Tandavaraya Mudali Valliamr 
mal, 1 Mad. II. C. R. 398; vide also Ilunoomanpersaud Panday^ v. Mmt. 
Bahooee Munraj Kooiuveree, 6 Moores In. Ay. 393. 
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rights thus extensive, it is impossible to doubt that he lay under 
an equal amplitude of obligations. If he governed the family, 
it was for its behoof. If be was lord of its possessions, he held 
them as trustee for his cliildren and kindred. He had no privi- 
lege or position distinct from that conferred on him by his relation 
to the petty commonwealth which he governed. The family, in 
fact, was a corporation, and he was its representative, or, we 
might almost say, its i)ublic officer. He enjoyed rights, and stood 
under duties ; but the riglits and the duties were, in the contem- 
plation of his fellow-citizens, and in the eye of the law, quite as 
much those of the collective body as his own. Let us consider 
for a moment the effect that would be produced by the death of 
such a representative. In the eye of the law, in the view of the 
civil magistrate, the demise of the domestic aiithoritv would be a 
perfectly immaterial event. The person representing the col- 
lective body of the family, and primarily responsible to municipal 
jurisdiction, would Ijear a different name, and that would be all ; 
the rights and obligations which attached to the deceased head of 


the liouse would attacli without breach of continuity to his suc- 
cessor ; for, in point of fact, they would ho the rights and obliga- 
tions of the family, and the family had the distinctive characteris- 
tics of a corporation. Creditors would have the same remedies 
against the new chieftain as against tlie old, for the liability, being 
that of the still existing family, would bo absolutely unchanged. 
All rights available to the family would be as available after the 
demise of the lieadship as before it, except that the corporation 
would be obliged — if, indeed, language so precise and technical 
can be properly used of those early times, — would be obliged to 
sue under a slightly modified name.” This is a correct descrijffion 
of the condition of an undivided.Hindoo family. 

If manager contract debt not within scope of nis authority 
HIS OWN UNDIVIDED SHARE IS LIABLE. — If the manager, however, 
contract a debt not within the scope of his authority as the agent 
of the family to contract, that is a debt not for a necessary ])ur- 
pose, or for the common weal. So far from that debt being obliga- 
tory on his parceners, his own undivided and unascertained share of 
the estate alone would be liable ; see Palanivelaj^pa Kaundan v. 
Mannaru Nailcau, 2 Mad. H. C. 11. 416; Stra. Man. § 186-188; and 
if that share were insufficient, the creditor could not, it would seem, 
come upon the other shares for reimbursement. 


General rule laid down by Coleb. refers to divided 
FAMILIES. — The general rule laid down by Coleh. at p. 25 of his 
Treatise on Ohligatiom, is applicable in cases other than of an 
associated family ; for instance, if after division a son should suc- 
ceed by inheritance to his father’s estate, or a brother to a brother’s, 
a nephew to an uncle’s ; here no joint liability having been con- 
‘tracted with the deceased, it would be unjust to hold the heir 
responsible if the liabilities exceed the value of the assets. So in 
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case of a wife or daughter succeeding to a husband or father, no 
joint liability with him having been contracted, they ought not to 
be held liable beyond the assets. 

Necessity for obligation- — Debts by Bengalee widow. — 
A. Zemindar of Bengah executed a deed of sale for a portion of his 
estate to B., who executed a separate instrument of redemption on 
repayment of principal and interest within a year. Before that 
time A. died, leaving a widow who adopted a son by authority 
after his death. Witliiii a few days of tlie com])letion of the year, 
when the sale would have become absolute and irrevocable, the 
widow as guardian of the minor borrowed monty of C., with which 
she paid the debt of B., and freed the hiiul, executing a second sale 
of the land redeemable within a given term, which expired with- 
out repayment. 

The first question raised was, Could any rule of Hindoo law 
prevent the land from becoming the property of B on the term of 
the first sale expiring without repayment ? 

2d, If there be no such rule, and the widow saved tlie land for 
a time by the second conditional sale, was it not a case of necessity, 
justifying her act as clearly beneficial to her ward? 

3d, If a father sell a portion of his land with a condition for 
redemption, and his heir (a minor) or his guardian on his part do 
not redeem, is not such land gone irrevocably ? 

4th, Do the debts of the father become }>ayablc out of his 
assets, even in the hands of his heir who is a minor, on demand 
from the guardian ? 

The Hindoo law officers replied that the necessity for the sale 
had not been made out, inasmuch as the estate of the deceased 
could not have been legally alienable for his ancestor’s debts 
until after the minor had attained his majority. Judgment was 
given for the purchaser on the following grounds : — That supposing 
the ancestor’s conditional sale to have remained unredeemed after 
the expiration of the stipulated period and the usual term of 
notice, the land would of necessity have fallen to the creditor ; 
that it was mere folly to urge that the act of the mother in saving 
it for a time, and obtaining a further period, was not to be held 
good as an act beneficial for the minor, inasmuch as but for her 
renewal by a fresh loan in her capacity of guardian the conditional 
sale must undoubtedly have become absolute to the creditor ; that 
no plea of minorit}'’ could be listened to, or any other doctrine 
recognised than that the estate of a Hindoo of Bengal becomes 
liable at his death for the satisfaction of his just debts, especially 
where he has pledged his land as security for these debts, and that 
his power of selling, outright or conditionally, any part of, or all 
his landed property, could not be questioned. That any other 
doctrine would involve in confusion the acts of the court for many 
years past, as there was scarcely a contract of conditional sale in 
the provinces, where that form of contract prevails, in which some 
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of the co-sharers were not minors when the sale became absolute, 
and that if their minority in such cases must be considered a bar 
to foreclosure, ard cause the transaction to run on for fifteen years 
longer, there would probably be an end to such transactions al- 
together, and it would not be possible to raise money at all, or at 
least not except on harder terms than at present; that the doctrine 
maintained by ilie court appeared to be supported by JaganTiatha, 
vol. i. chap, d, 172, by Colehrookey and tliat though there should 
prove to bo conflicting opinions as to the law, the established 
usage and practice ought to prevail. In short, whatever might 
be the real doctrine of the Hindoo law on tlie subject, the court 
was bound to follow that law in matters of inheritance, mairiage, 
caste, and religious usages only, and not in matters of contract, 
of which nature the case in rpiestion appeared to be, 1 Macn, 
Prim. 11. L. lOG. 


In answer to the above arguments, it was observed that, sup- 
posing the minor's estate not to be liable, there did not exist any 
necessity for the widow’s making a conditional sale. It may be 
assumed, too, that, according to our own regulations, a mortgage 
would not be foreclosed against a minor, ajul that ho would be 
allowed his equity of redemption on coming of age. It did not, 


therefore, signify whether tlie term of tlie mortgage was near ex- 
piring or not. It was at the lender’s own risk to take a mortgage 


in wliich tlie borrower’s inte?-est iniglit ex])lre before the end of 


the term. 1 shall not, however, enter into any question as to the 


expediency or otherwise of the doctrine established in this instance, 
but content myself witli a brief inquiry as to the law of the case, 


which appears quite clear wlioii disencumbered of the authority of 
xTagamiaiha, whose authority cannot be held to be oracular or in- 
controvertible in any instance, esjieciully where it is opjiosed to 
texts of unquestioned weiglit and indubitable import. The first 


text at all to tlie point is that of YajnamlcJiya^ 191. It has thus 


been translated by J/r CoUhrooke, with a view to adapt it to the 
subsequent commentary of J agamiailia. “ He who has received 
the estate of a jiroprietor, leaving no son capable of business^ must 
pay the debts of the estate^ or on failure of liim, the person who 
takes the wife of the deceased, but not the son whose father’s 


assets are lield by anotlier.^’ Now here it must be observed that 


the words in italics ai^e not in the original, and that the expres- 
sion ‘^capable of business” is clearly an interpolation of the com- 
mentator. The or i gin al is ricktluKjrah ec, or taker of the jiropert}^ In 
the concluding part of the text it is distinctly stated that the son 
whose fatlier’s assets are held by another must not pay the debts. 
The next text is tliat of Narada^ (172,) which, agreeably to Ja- 
gannathals comment, has been thus translated by Mr Colehrooke, 
‘‘ Of the successor to the estate, the guardian of the widow and 
the son, not competent to the management of the affairs, he who 
takes the assets becomes liable for the debts. The son, though 
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incompetmty must pay the dehU if there be no guardian of the 
widow, nor a successor of the estate, and the person who took the 
widow, if there be no successor to the estate nor competent son.” 
Here the original does not mean a son incompetent, from minority, 
to manage his affairs, but a son incompetent to inherit by reason 
of some natural disqualification, such as blindness, disease, or the 
like. A son, even though incompetent to inlierit in the same 
manner as the son who does not inlierit assets, is morally bound 
to pay his father’s debts, and the object of the above text is to 
show the obligation under which he lies if there be no succes- 
sor to the estate, nor guardian of tlic widow. There is nothing 
whatever in any text that I have been able to discover relative to 


the payment of debts by a guardian. Lastly, come the two texts 
of Katyayana and Karada, (187 and 188.) “On the death of a 
father, his dtbts shall in no case be ])aid by his sons incapable from 
nonage of conducting tlieir own affairs, but at their full age of 
fifteen years tliey shall pay it in proportion to their shares, other- 
wise they shall dwell hereafter in a region of horror.” Even 
though he be independent, a son incapable from nonage of con- 
ducting his affairs is not invmediaieJ y litible for debts. It will be 


observed that Jayannatha^ in commenting on these 
tempts to make a distinction between minority and 
infers that it is only during the latter state that a son 
from liability for his father’s debts, but the text in 
is apraptavyavahara , which clearly means one who 
the age prescribed for tlie management of affairs. It 


})assages, at- 
iufancy, and 
is exempted 
the original 
has attained 
follows that 


when, owing to a son’s minority the father’s assets are taken in 


charge by another ])ersoij, such peivsoii cannot legally apply any 
portion of the assets in the j)nyment of the father’s debts, and that 
it is only when a person succeeds to pro])crty in Ids own right 
that he is at liberty to pay the debts of the ancestor by means of 
such property. A guardian may, indeed, dispose of a portion to 
meet a necessity arising lor the minor’s subsistence. But no ne- 


cessity can by possibility arise for disposing of any portion to pay 
the minor’s father’s debts, for he must cease to be a minor before 


he can be liable, Kor does there ap])ear to be much hardship in 
this rule. The provisions of Ihe English law savour of much 
more hardship ; for, according to it, real estates are not subject at 
all to the payment of debts by simple contract, unless made so by 
wdll.* All immovable property, by tlie Hindoo law, is subject to 
a kind of entail, so much so, tliat tlie right of the son is equal to 
that of the father, supposing the property to ho ancestral, and it 
would be hard enough, under such circumstances, that the impru- 
dence of the father should ruin the son ; for, as it is, he is bound, 
both legally and morally, to pay the debts ; and it may be, per- 
haps, but just that the period for exacting payment should be 


* The law on this subject has been changed, 3 and 4 W. IV., c. 104. 
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postponed until he comes to years of discretion sufficient to en- 
able him to realise the means of satisfying the creditors with the 
leiist detriment to himself. The assets cannot in the meantime 
be alienated by the minor, and the creditor is ultimately sure, 
where assets exist, of receiving the amount of his demand, with 
interest, csj)ecially in a case of mortgage, where the produce of 
the property or usufruct might be awarded to the creditor in lieu 
of interest, which arrangement could not oj)erate prejudicially to 
either party, or involve any breach of the Hindoo law; for the 
usufruct of property is one species of legal interest, which is called 
hhogalahha, or interest by enjoyment. The pundits being called 
upon to expound the law in a case involving a similar question, 
1 Bomb, li. 17G, decided that a woman who had succeeded, as 
heir-at-law, to jjroperty left by her own father, cannot dispose 
of {hat property in liquidation of the debts of her husband, unless 
her son, having already attained the nge of sixteen years, or age 
of discretion, shall consent to the act. This, it will be observed, 


is a stronger case than the one alluded to, because a son is bound 
to pay the debts of bis fatber, whether he inherit assets or not ; 
and by this decision it was determined that pioperty to which he 
had a claim in expectancy only could not be alienated for that 
purpose until he attained the age of majority; and it was ruled 
in a case decided under the Madras Presidency that the father 


being dead, bis son is not liable for his debts until after he has 
attained the age of seventeen, 1 Jfani. Frlns. H. L. 112. 

Minors may now be sued by thejr guardians. — H ow far this 


may have been the law at the time Muoumfiten wrote, it certainly 
would not be acted ujton now. Tliere is scarcely an instance in 
which a guardian does not exist against whom a suit can be brought. 
Suits in.stituti!:d in favour of and against minors. — With 


regard to suits instituted in favour of or against minors, there 
is much obsolete law in the books ; but as this subject is regulated 
at presemt by the })ractice of the existing courts, we have not con- 
sidered it necessary to trouble the reader with that which can only 
be interesting to the antiquarian. 

Share of minor in joint J’roperty. — The guardian of a minor 
may sue on his behalf Ibr allotment to him of his share in 
property provided tliere may have been malversation of the estate 
to the prejudice of the minors interests, but not otberwiso, R, A, 
49 of 1850, Huddar Courts Alimelammal v. Arnnachdlam^ Fillai^ 
3 Mad, H. C. R. 09; Kamaksld Ammal v. Chidamhara Medd^ 3 
Mad, II. (J. R. 94. 

The acts of a minor in regard to property are not valid, Stra. 
Man. §130; Mori. Dig. p. 302, § 3. 

No act in regard to the propei’ty or liability of a minor is valid 
bat such as may be clearly one of necessity, or for the benefit of 
the minor, Koolloohi Bhat, on Menu, viii. 27 ; Stra. Man. § 131. 

Tutelage of women. — Women are considered unfit for inde- 
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pendence. There is an exception to this rnle in certain of the 
labouring classes, as washer-women, cow-keepers, toddy- drawers, 
musicians, oilmongers, <fec. ; the woman who contributes to 
the maintenance of the family may contract obligations if for 
the uses of the family, and render their husbands liable for the 
same, Sb'a, Man. § 135, Yirasvami Chetti v. Appasimmi Cketti, 1 
Mad. H. C.B. 37 o. Sir A. Bittlestane says — By the law of England 
in the case of husband and wife living together, the presumption 
is that the wife is the husband's agent for contracting debts for 
the necessities of the family; and, according to Hindoo law also, a 
wife has authority to bind her husband by contracting for neces- 
saries, in ])roportion as the management of the family is confided 
to her. By Hindoo law, perhaps, the presumption of authority is 
not so strong as it is by English law. In a note u])on the same 
case the learned reporter, observes Kati/aj/ana, says, debts incurred 
for domestic uses by the slave, wife, mother, or disciple, or one 
gone to a far country, or deceased, and also by a son, and also by 
his son, must be paid : so says Bhigu^ and Tajmvalchya holds a 
woman shall not pay debts incurred by husband or son, neither 
a father those of his son ; nor a husband those of his wife, unless 
contracted for the benefit of the family, Vyavava Magiilcha, chap, 
5, sec. iv. § 20, and see per JJevalay cited ib. chap. 4, sec. x. § 11 ; 
1 Caleb. Dig, 303. 



CHAPTER lY. 


PROPERTY. 

Land was the earliest subject of acquisitioyi — -Modes of acquisition — 

Property is fourfold — Creation of right of inheritance — Absence 

for twelve years — Ancestral and set f acquired po'operty , 

Land was the earliest subject of acquisition. — Ifc would be a 
work of supererogation, and to a certain extent irrelevant, and there- 
fore profitless to attempt a length eiu'.d inquiry here into tlie origin 
of the right of property according to TTindoo notions, or the nature 
of the tenures of real property in India. In all countries, whether 
civilised or otherwise, the earliest subject of property was land, 
which still forms, at all events, wlierever civilisation has extended, 
the most important sul)J(;ct of accpiisition. This is particularly so 
with regard to India, which being for the most part a vast conti- 
nent, shut out from maritime intercourse except on the seaboard, 
the people were in a manner compelled to engage in agricul- 
tural rather than commercial and manufacturing pursuits, ex- 
cept so far as their own absolute exigencies required. It is pro- 
perty of a character chiefly looked to for the maintenance of 
families, and to which in different provinces, and under succes- 
sive despotisms, they are recorded to have clung to the last, so 
long as the exactions of jmwer left to them anything (wherever 
they did leave anything) that could be called a proprietor’s share, 
1 Stra, IT, L. 14. The Haras^vati Yilasa for the first time in India 
declared the will of the prince paramount to the right of the 
subject, and the claim on tlic part of the ruling power to the ab- 
solute property in the soil, on which the modern revenue system 
of that country is founded is there advanced, Pref, to 1 Stra. 11. 
L. xvii. Till lately the prevailing opinion was, that the right to the 
soil was in the sovereign, an oiiinion that has been elaborately 
combated in an incidental chapter of a liistory of deserved cele- 
brity, Historical Sketches of the South of India, by Wilks, chap. 5 ; 
1 Stra. 11. L. 13, and note 2. 

Sir Thos. Strange (ih.) adds, In the Bengal provinces, where 
the Mahommedans by the time that the English began to super- 
sede them, had long ruled with unlimited and unrelenting sway, 
the right of the Hindoo in land was no longer to be traced, and he 
had degenerated into a mere cultivator, liable to have his share of 
the produce continually reduced and varied ; the right of cultiva- 
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tion alone being descendable : the property in the soil vesting in 
the sovereign, leaving in the people only an annual defeasible 
interest, (1 Dig. 460,) subject to constant diminution at the will 
of the ruling power. This doctrine, niaintained by the Mahom- 
medan government was, upon our acquisition of India, long acted 
on by us, until its consequences in checking improvement became 
perceptible, when Lord Cornwallis so far restored the subject’s right 
as to fix professedly for ever, payable in money, the })roportion to 
which the state should be entitled, leaving to tlie possessor of the 
land after this deduction tlie ])enefit of jjrogressive improvement, 
with unrestrained power of alienation, to bo regulated only by the 
native law. Sir Thos. Strtmge^ in describing tlie benefits anticipated 
to arise out of Lord (Jornwallis's jiermanent settlement, has over- 
looked the fact that that settlement was made with the zemindars, 
and not witli the cultivaloi's of the land. It is the reproach of the 
permanent settlement introduced into Lengal and Madras, that the 
rvots or cultivators were handed over to the mercy of the zemindars. 
It is true the zemindars were restrained by certain legislative pro- 
visions from exacting more than the I'ato }>ayable at the time of 
the permanent settlement, Mad. lu^g. 30, of 1802, but this pro- 
vision, and the corresponding provisions of the Bengal Code, were 
so obscurely worded, that in many instances it is to be feared 


little opportunity was aflbrded to the ryot to benetit by “progres- 
sive improvement.” The proprietary riglit is clciii-ly laid down by 
Mma^ chap. ix. § 52, 53 : — “ Cultivated land is the property of him 
who cut away the wood, or who cleared and tilled it Sir Thos. 


Strange, 1 II, L, 15, adds, of the produce which the ordinary 
proportion accruing to the sovereign was a sixth, and in times of 
urgent distress a fourth. Besides this, when land was allotted 


from the corporate stock, ]>arts of the jirodiico of each pro- 
prietor was and continues to this day to be distributable to the 


officers and artisans — to the twelve aymnigadees (as they are called) 
ministering justice, jireserviiig peaf'e, managing tlie concerns, and 
supplying the wants, or contributing to the convenience of every 
town or village, of the aggregate of which, (well described as it 
has been as a mass of little rcfuiblics,) India is constituted. 

^KOPEKTY IS FOUKFOLD. — Property, according to Hindoo law, is of 


four descriptions — viz., real, personal, ancesti-al, and self-acquired, 
1 Macn. Frdns. II. L. 1. The more correct expression in the original 
law books is movable and immovable ; the former includes any- 
thing personal, the latter, lands and buildings ; amongst these 


Hindoo law writers class slaves and corrodies — that is, assignments 
on lands, Jim. Yahana^ ch. ii. § 9, 13, 14, 25 ; 3 Dig. 34 ; 1 Macn. 


Prim. II. Z. 1 ; 1 Sira. II. L. 16. Property is either ancestral 
or self-acquired, and with regard to its possession it is either joint 
or sejiarate. But although, like ours, the Hindoo law divided pro- 
perty into real and personal, yet it does not descend in the same 
way. With us real property descends to the heir, whilst personal 
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property goes to the executors or administrators for distribution 
under the will, or under the statute of distributions ; but amongst 
the Hindoos they both descend alike to the same persons, and are 
subject to the same incumbrances. See “ Charges on Property,*’ ^ 

Modes of acquisition. — The various modes of acquisition, as 
occupancy, birth, gift, purchase, &c., have been detailed and dis- 
cussed with all the mimitia^ elaborateness, and subtlety peculiar 
to Hindoo jurists, in their various legal works, and not being con- 
sidered appropriate to a purely practical work like the present, 
further reference to them is deemed profitless and inappropriate. 

Creation of right of inheritance. — Our inquii ies here will be 
directed mainly to the nature of that ])roperty, the right to 
which is created by birth. To sonship must be traced all the im- 
pediments existing on alienation, a man without heirs having an 
absolute and uncontrolled dominion over his property by whatever 
means acquired, 1 Maai, Prins. U . L. 2. That learned author ob- 
serves, that an indefeasible inchoate right is created by birth, seems 
to be universally admitted, though much argumentative discussion 
has been used to establish that this alone is not sufficient to create 
proprietary right. The most appropriate conclusion appears to be 
that the inchoate right arising from birth, and the relinquishment by 
the occupant, (whether effected by death or otherwise,) conjointly 
create this right, the inchoate right which previously existed be- 
coming perfected by the removal of the obstacle, ie.^ by the death 
of the owner, (natural or civil, or his voluntary abandonment,) 
Sri Crishna^ cited 2 Dig, 517 ; Mam, Prins. H. L. 2. Sir Thomas 
Strange, vol. 1, p. 17, says, according to the doctrine of the Mitac- 
shara, as prevalent in the Peninsula and North India, the sons of a 
man are considered as having with their father by birth so far a co- 
ordinate concern in tliat part of it which is ancestral, that if he thinks 
proper to come to a jmrlition'of it in his time, he must divide as 
directed by law, i.e., give them and himself equal shares, nor is it 
in his power to alienate any considerable portion of it without 
their concurrence. It is, according to this school, so far as regards 
the interest of parceners, inalienable. The Bengal school follows 
the same rule with respect to partition, admitting to the father 
otherwise an unreserved power of alienation over all that he pios- 
sesses, however in particular instances its exercise may be liable 
to censure. 

Absence for twelve years. — The absence of the ancestor for a 
period exceeding twelve years constitufes a legal title to the suc- 
cession on the part of the heirs, his death after that period being 
presumed, 3 S. jD. A. li. 28, (25th Ajudl 1820.) Some authorities, 
however, maintain that the period varies with reference to the age 
of the missing person, 1 Macn, Prins. 11. L. 2 note. 

Ancestral and self- acquired property. — Another division of 
property recognised in Hindoo law is into ancestral and self- 
acquired. 
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Ancestral or inherited property is that which, as its name im- 
ports, is derived from ancestors, or wliich has descended from 
father to son, and includes whatever is obtained through its 
instrumentality, as by accumulations or exchange, &c. It may 
be either real or personal. In ancestral real pro})erty the right 
is always limited, and the sons, grandsons, and great-grandsons of 
the occupant, supposing them to be free from those defects, mental 
or corporeal, which are held to defeat the right of inheritance, 
(see Disqualifications for Inheritance,) are declared to possess an 
interest in such property equal to that of the occu 2 )ant himself, so 
much so that he is nob at liberty to alienate it, except under special 
and urgent circumstances, or to assign a lai'ger share of it to one 
of his descendants than to another, 1 Macn. Prins, 11. L. 2 ] o Dig. 
45. If any j^roperty lost by the ancestor be recovered by the 
heir, it is no longer considt'red as ancestral, but classes as self- 
acquired, unless, indeed, it 1ms been recovered by the use of the 
patrimony. 8ee post, Inheritance — Partition, 1 Sim. II. L. IG, 
217. 

Self-acquired property may be obtained by gift, ])urchase, or 
by adverse and undisturbed possession. An indefeasible title 
is acquired after three generations — that is, after ninety years, 
if the possession has been adverse and undisturbed, that is, against 
the will of tlie proprietor ; for, if he hold under an agreement 
with the proprietor, it is not adverse. So the possession is not 
adverse if the holding be under his sapinda, his daughter’s hus- 
band, a priest, or tlie sovereign. 

Joint-property — Is that species of estate which is known as 
family ])roperty, or enjoyed in common by an undivided family, 
and includes ancestral property. 

Self-acquired property — Is what a person enjoys indepen- 
dently of any co-sharer, and is acquired by his own personal exer- 
tions without any assistance from the joint-estate, by gift, by 
superior skill in intellectual pursuits, the ])rofcssions, arts, or 
sciences. 

Stridhana. — With regard to woman's property, sec post ; and 
with regard to the power of alienation, see title, Alienation. 
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Section I. 


The estate descends charged- with encumbrances — Payment of debts — 
Order of payment — Priority amongst classes — Where a creditor 
has taken a pledge for his debt — Capital contributing to gains — 
Creditor may follow assets — Liability dii7'ing father's life — Lia- 
bility of vndow — Of managing members — Power of manager to 
charge ancestnd estate is Hmited~~-Debt incurred by the head of 
the family — Minors — J)ebts incurred by a slave icife^ djc. — Lia- 
bility for u'ifr's debts for necessaries — Debts contracted by wife 
living apart — LbdnUty <f family property — Contracted by brother 
for support of family — Jlut in trade eonscid necessary — Diminu- 
tion (f share on account of ju'ofuse e.rjiendiftrre — If debt exceed 
suyplus — ideparate acgitisiiions liable — Liability of widoxds heirs. 


The estate descends ciiauged with encuhbuances. — Accord- 
ing to Hindoo law, tlie estate descends to tlie heir charged with 
certain encumbrances. Sir Thomas Strange sajs, tliese are of 
three kinds : — 

1. Debts and otlier obliirations in the nature of Jei^acies. 

2. Certain s})ecilic duties to be provided fur out of the estate 
where it lias descended to a single heir, and out of the common 
fund where it lias vested by survivorship in undivided co-heirs as 
marriage. 

3. Maintenance of all requiring and entitled to it. 

Mr SDange, § 181, says, — The charges on the estate are the 
just debts ; the obsequial monthly, half yearly, and yearly cere- 
monies of ancestors ; initiatory ceremonies terminating in the 
upanayana, marriages, and maintenance. 

Payment of the debts. — The primary obligation on the heir 
is the payment of the debts of the ancestor. Formerly a son was 
bound to pay his father s debts whether he had assets or not ; but 
this was a moral rather than a civil obligation, and could be 
evaded by a rclinquisliment of the paternal estate, 2 Stra, IL L, 
275 C, As this obligation was not civilly binding on the heir, our 
courts, considering it inequitable to enforce it, have held that the 
liability extends only to the amount of assets descending to the 
heirs, Sudr, Court w /5. .4. 12 of 1851. The reason assigned for 
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the debts following the assets is a religious one, for the peace of 
the father’s soul.” This is unsatisfictory, but it is as good as most 
reasons given for a rule of law, see Blachstoneypassirrif who certainly 
has detracted very much from the value of his work by the 
reasons he has given for the law which he lias enunciated. We 
have, in our opinion, given the true reason at pp. 65-67. 

Order of payment. — The father’s debt must be first paid, and 
next, a debt contracted by the man liimself ; but the debt of the 
paternal grandfather must even be paid before either of these, 
Vrishas2‘)ati 1 265. 

The sons must pay the debt of their father when proved as if it 
were their own ; or frith lute rest, the son’s son must jiay the debt 
of his grandfather, and his son, or the great-grandson, shall not be 
mitey pp. 65—67, Minority. First the debt of tlie grandfather should 
be discharged; n(3xt the debt of the father; and, lastly, the debt 
contracted by the man himself, with interest. But the debt of 
a grandfather may be paid without interest, and the great-grand- 
son shall not be compelled against his will to discharge the debt 
of his great-grandfather ; but if the great-grandson be willing, it 
may be discharged by him, 1 ])lrf. 266. Debts being a charge 
upon property, all of which arc not barred by the statute of limita- 
tion ought to be ])aid by the successors to the jiroperty. 

Priority AMONCJST classes. — With regard to the jiriority amongst 
classes, the old law has become obsolete, it is now mere matter of 
j)rocedare which is governed by the practice of the courts. 

Where creditor has taken a pledge for ms debt. — The 
creditor who has received a pledge to be used shall not receive a 
share of the dividend, for he trusted to the chattel possessed by 
him for the recovery of his debt. But ho may demand a sale of 
the pledge, and he is not bound to share it with the other credi- 
tors, 1 Dig. 179. Those debts wliich are due at the time of dis- 
tribution shall receive a dividend. The subject is further dis- 
cussed in 1 Dig. 370. 

Capital contributing to gains. — Katifagami suggests an ex- 
ception to those rules, viz,, that capital on which it is proved that 
the assets were gained, and no other debt, must be repaid by the 
debtor out of these assets, 1 Dig. 380, so that a debtor would have 
a lien upon the assets produced by his particular loan, ont of which 
he is entitled to be paid in preference to any other creditor, I 
Sira. 11. L. 168. Jagannaihay 1 Dig. 380, says, — If there be at 
once many creditors of the sacerdotal and other classes, he through 
whose loan the assets were gained must be jmid out of these as- 
sets, not any other creditor ; should a surplus remain, it shall be 
paid to the other creditors by a dividend, or in the order of classes. 
For example, borrowing a sum from one man, and therewith pay- 
ing the revenue which is due to the king by the custom of the 
country, or supporting his own dependents and the like — the 
debtor conducts agriculture, the produce of that culture is appli- 
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cable to the payment of tlie debt due to that creditor alone, ib, 
380. 

Creditor may follow assets. — The assets of the debtor may 
be pursued by a creditor into whosoever hands they may come, 
Yajnavalcliyay 1 Dig. 270; 1 t^ira. II. L. I GO, 2 ih. 280, 282, as 
property descends on the death, whether natural, presumed, or 
civil, so the liability then arises, Vishna, 1 Dig. 2G6 ; 1 8ira. H. 
L. 1G6. 

Liability during fatheh’s life. — During his father’s life his 
son is not liable for his debts, they being j>ayable from the family pro- 
perty, if incurred for the benefit of tlie family, or from liis own sliare, 
if purely personal. i>iit after death the son is liable for all the 
debts, to the amount of the a.s.sets, if lie once receive them, even 
thoiigli they are tlieii lost, stolen, or destroyed. I>ut j)robably 
equity would interfere if the loss wa.s through no fault of his own. 
But vide, pp. G5-G7 . 

Liability of widow. — Tlie widow is not liable for her husband s 
debtiS, unless she posse.ss assets of the debtor. Tlie debts must be 
paid, whether enough remain for her maintenance or not, 2 Stra. 
H. L. 280, 281, C. and /f. The ])rinciple is ajqdicable in the case 
of all other surviving i*elative.s, Sira. Man. § 185. If a wife pos- 
sessing separate property render it by .spi^cial agreement liable for 
a debt contracted by her husband, slie must, in his default, pay it, 
or if she have possessed hcr.self of her husband’s property, she is 
liable to that extent for hi.s dtdit.s. K widow is liable in these two 
cases only. The Sastih; (Ihindit) considers the claim of the widow 
to subsistence from the husband's estate a.s preferable to the claim 
of his creditors ; and as he is confessedly one of the most rcsjiectablo 
of those whose names are found in the.se jiapers, the presumption 
is that he is right, though for this jiart of his opinion I know not 
whence he derives his authority, ih. Ellis. It is doubtful, how- 
ever, whether the Pundits’ opinion would now be considered 
worthy of the re.spect jiaid to it by Mr Ellis. 

Liability of managing members. — MTn're property is held in 
common, the managing member is answerable for all claims on the 
family, 2 Stra. II. L. 354-, Ellis ; Stra. Man. .sec. 186. Of course he 
should be answerable jointly with the other members. Xo family 
debt affects self-acquired projierty, exce]>t jierliaps to tlie extent 
of the acquirer’s own .share, in the event of the joint-property 
being insufficient to satisfy the debt. A junior member may bind 
his own share of the property, but only to the extent of that 
share. 

The power of manager to charge ancestral estate by loan. 
ETC., IS LIMITED. — Tlio power of a manager for an infant heir to 
chai'ge ancestral estate by loan or mortgage is, by the Hindoo law, 
a limited or qualified power, which can only be exercised rightly 
by the manager in a case of need, or ffir the benefit of the estate. 
But wdiere the charge is one that a prudent owner would make, 
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iu order to benefit the estate, a bond fide lender is not affected by 
the precedent management of tlie estate. The actual pressure on 
the estate, the danger to be averted, or the benefit to be conferred, 
in the particular instance, are tlie criteria to be regarded. If that 
danger arises from any misconduct to which the lender has been 
a party, he cannot take advantage of his own wrong to support a 
charge in his favour against the lieir, grounded on a necessity 
which his own wrong has ficlped to ])rodiice. Tlie lender, how- 
ever, in such circiimstaricos is bound to inquire into the necessity 
for the loan, and to satisfy himself as well as lie can with reference 
to the parties with whom he is dealing, that the manager is acting 
in the ])articular instance for the benefit of the estate. If he 
inquire, and act honestly, the real existence of an alleged and 
reasonably credited necessity is not a condition precedent to the 
validity of the charge which renders him hound to see to the ap- 
plication of the money. 

A bond fide creditor who has been deceived, but who has acted 
honcstl}^, and with due caution, is not to suffer. The mere crea- 


tion of a charge by a manager of an infant’s estates, securing a pro- 
per debt, is not to be viewed as an iiiqiroper act. 

No general rule can be laid down uiion whom the onus lies as 
to the alh'gation and ])]*oof of botai fidrs of a manager, whose title 
to alienate is qualified in contracting debts and j-esorting to loans. 
The presumption proper to lie made varies witdi the circumstances, 
and is regarded by and d(‘])cndont u])on them. The mortgagee, 
however, in enforcing his security against the heir, must allege 
and prove the facts wliich embody the re])resentations made to 
him of the alleged needs of the estate, and the motives influencing 
the loan. 


A mortgage bond to secure a sum of money lent to a party 
deceased, iu substitution of a jirevious deed, executed by a former 
proprietor, by way of further security for a sum advanced by the 
mortgagee to the widow of the deceased, charging part of the an- 
cestral estate described, the widow, as having a beneficial proprie- 
tary right in the mortgaged estates, althougli in fact she was only 
the curator of her son, a minor, the heir of the deceased — held 
that the description, though inaccurate, was not such an assump- 
tion of ownership as was derogative to the rights of the heir, but 
was to bo viewed as an act done by her, as director, in behalf of the 
heir ; and as the mortgage was beneficial to the estate, it was 
binding upon the heir, llntioomanpersand Panday v. Mussitmat 
Bahooce Munraj Koonweree, 6 Moords In. Ap. 393. 

Debt incukred by head of family — minors.— A debt incurred 


by the head of Ji Hindoo family residing togethci* is, under ordinary 
circumstances, presumed to be a family debt. But where one of 
the members is a minor, the creditor seeking to enforce his claim 
against the family property must show that the debt was con- 
tracted bond fidcj and for the benefit of the family, Hunoomanper- 
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Baud Panday v. Mussumat Bahooee Munraj Koonweree^ 6 Moore's 
In. Ap. 393 ; Tandavaraya Mudali v. Valli Ammal, 1 Mad. II. C. 
B. 398. » 

In the latter case the suit was brought to recover certain lands, 
the property of an undivided Hindoo family, which had been mort- 
gaged to the plaintiff by the first defendant, who was the elder 
brother of the second defendant, and the managing member of the 
family at the date of the mortgage ; the second defendant w^as a 
minor. The plaintiff offered no evidence to show that the mort- 
gage debt had been contracted for the benefit of the family. The 
district munsiff was of opinion that in the absence of 2:)roof that 
the money was borrowed for family purposes, the family property 
belonging to the two undivided brothers, the first and second 
defendants could not legally be held liable for the plaintiffs bond, 
and dismissed the suit. This decision was reversed upon a])peal 
by the civil judge, on the ground that the debt which was incurred 
by the first defendant, the elder brother and head of the family, 
must be presumed to bo a family debt, for which the second 
defendant and the family ])roperty must bo held liable. The 
appellant, the second defendant, contended that the burden of 
proof, that the debt was contracted for the benefit of the family, 
lay on the plaintiff^ and cited the first-mentioned case. 

The Higli Court : — We see no reason to question the doctrine 
laid down by the civil judge as regards a family of brothers or 
other coparceners resident together under ordinary circumstances; 
but in the ])resent instance we observe that the civil judge has 
omitted to notice an important feature in the case, that the only 
coparcener of the first defendant, whose rights are affected by the 
act of the latter, was a minor at the time of the execution of the 
mortgage, and unable to })rotecb his own interests ; we consider 
that on the princi})le enunciated in Ihinoomanpersaud Panday v. 
Mussumat Bahooee Mioiraj Koonweree^ supra, it was incumbent on 
the plaintiff to adduce some proof that the debt was contractetl 
bona fide, and for the benefit of the family. 

A Hindoo testator by his will empowered his executor and 
guardian of his infant children, who was also manager of his 
zeraindary, to charge the same for payment of debts and advances 
during his children’s minority, and directed that when the chil- 
dren came of age they should rep.ay the amount raised. The 
executor borrowed of a banking firm money for payment of 
government revenue, and gave bonds charging the zemindary 
with the sums so borrowed. On the children coming of age, they 
executed a Jcisthandey, or instalment bond, for repayment of the 
amount then due. Tdiis instrument they afterwards repudiated, 
and on a suit being brought against them by the lender, upon 
the kisthandey, they in defence not only denied the existence of 
the bond, but alleged fraudulent collusion between the lender and 
executor, in obtaining the loan and granting a lease to the nominee 

F 
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of the lender at an inadequate rent. Held that the executor had 
power under the will to charge the zemiiidary with advances made 
for the purposes of the zomindaiy, Golaith Koonwivrret Behee v. 
Eshan Chunder Ghoiodhooree^ 8 ]\loords In. Aj). 447. 

Debts incureei) for domestic use by a slave, wife, etc. — 
Katya yana says, “ Debts incurred for domestic uses by the slave, 
toife, mother, or disciple of one gone to a far country, or deceased, 
and also by his son, must be paid, so says BhrgUy and Yajnavalchya 
holds a woman shall not pay debts iiicurred by her husband or 
son, nor a father those of his sou, nor a husband those of his wife, 
unless contracted for tlje benelit of the family,” Mayiikha^ chaj). v. 
sec. iv. § 20 ; 1 Dig. 303 ; Coleh. Oblig. 28, 29. 

Liability for w^ife s debts for necessaries. — By Hindoo law 
a wife lias authoi'ity to bind her husband, by contracting for 
necessaries in pro 2 )ortion as the management of the family is 
confided to her. By Hindoo law, 2 )erha])S, the ju’esumption of 
authority is not so strong as it is by the English law, per Bittle- 
stone, J., in Vimsvami Chetti v. Aigtascaml CJieiii, 1 Mad. II. C. 7?. 
375. 

Debts contracted by wife living apart from der husband. — 
If it were 2 )ermitted by the Hindoo law for a husband to supersede 
his first wife by taking another to live with him, and this was her 
sole reason for refusing to live with him, his doing so would not, 
according to Hindoo law, justify his first wife in separating herself 
and remaining apart from liiiii of her own free will, and could not 
without more, give her implied authoi'ity as hi.s agent to bind him 
for debts incurred for necessaries, per Bcotiand, C.-J. ib. 375. 

Liability op family property. — The family projierty is not 
liable I'or the debt of an individual member, Sira. Ma^i. § 187, 
not even if by bis death the family ])roperty is augmented. 

The debtor’s share in the ])roperty will, however, be liable, S. 
.^.113 and 1 1 4 of 1 855, Stra, Man. § 1 88. The creditor would have 
to sue to have the share set out by partition, in order to make it 
thus avail'Able to him. Allowance would first have to be made 
out of the share for the share of the debtor’s male issue, the resi- 
due only being available to meet the de.bt, Sira. Man. § 188. 

Debts contracted by brother for support of family. — A 


debt contracted by one brother living in laniily partnership for the 
support of the family, is binding u})on all in every case. 

But in trade consent necessary. — But consent, express or 
implied, is requisite in the case of one contracted in the course of 
trade or for charitable ])urposes. Supposing the elder brother to 
be manager for the family, tliis might exonerate the person of the 
younger one,* but not the property, see 1 Dig. clxxx., clxxxiii. 

A Hindoo possessed of landed and other property died leaving 


* Whether the person of the younger brother would be exempted or not 
would depend on the existing procedure of the Court. 
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two sons, the younger a minor. The elder took possession and 
borrowed money, (exceeding his share of the property,) for which 
he gave his note, mortgaging fcr tlie payment of it the family pro- 
perty. The younger son was not privy to the contracting of the 
debt, nor had he ever recognised its validity, so far as his interest 
was concerned, not did it apjiear that It was incurred on account of 
the family. The question raised was. Is tlie debt chargeable on 
the family property beyond the sliare of the elder brother ? Mr 
Colehrooke remarks : — On the subject of tlie question which you had 
lately before you, I entirely agree with you that a mortgage, sale, or 
gift by one of several joint-owners without the consent of the 
others is invalid for others’ shares. In Bengal Jaw it is clear that 
it is good for liis own share, and for tliat only. In otlier provinces 
it is as clear tliat the act is invalid, as it concerns others’ shares, and 
the only doubt which the subtlety of Hindoo reasoning might raise, 
would bo whether it would be maintainable even for his own share 
of undivided property. On the otlier two points, as stated by you, 
the law is undoubtedly as you have viewed it. On the third point 
I take the law to bo, that the consent of the sharers, express or 
implied, is indispensable to a valid alienation of joint property 
beyond the share of the actual alienor, and that an unauthorised 
alienation by one of the sliarei*s is invalid hevond the alienors 
share as against the alienee. But consent is implied, and may be 
presumed in many cases, and under a variety of circumstances, 
especially where the management of the joint jiroperty intrusted 
to the part owner who disposes of it implies a jiower of disposal; 
or where he was the only ostensible or avowed owner, or generally 
when the acts or even the silence of the other sharers had given 
him a credit, and the alienee had not notice. ... I rather 
consider it to be a ])oint of evidence what shall suffice to raise 
the presumption of consent or acquiesence, 2 Stra. ]f. Z., (vide 
Peddamuthulati/ v. X, Timma llcddy, 2 Mad. 11. C. 11. 270) than a 
matter on wliich the Jlitidoo law has pronounced specitically, and 
I do not recollect any passages more express than those to which 
you have referred, sliowing that the alienation is invalid against 
the alienee. The case of Frannath v. Calupnnher, Baig. S. D. A. 
Rep. ante 1805, pp. 49, 51, to wliicli you refer, was, 1 conceive, 
determined on the ground of implied consent, the land being 
answerable for the revenue for which the managing owner had 
engaged on the part of himself and sharers, besides other peculiar 
circumstances in the case.” 

Diminution of share on account of profuse expenditure — 
Ip debt exceed surplus — Separate acquisitions liable. — A co- 
heir who may have been guilty of profuse expenditure, or who 
may have dissipated the property by unauthorised alienations, is 
to have his share diminished by the amount wasted or alienated by 
him, but should this exceed the value of his share, the surplus is 
not to be made a debt against him (1 Sira. II. L. 224, 225), for the 
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other heirs should have checked his guilty waste in time, and must 
suflFer for their neglect. This might be done by a Court declaring 
his acts null, or compelling a division, or removing him from the 
management. His separate acquisitions would, however, be liable, 
Stra, M. H, L. § 272. 

Liability of widows’ heirs. — When property passes to a widow, 
those succeeding to her are not liable for debts contracted by her, 
unless they are of such a nature as would have warranted her 
alienating the property to discharge them, 7 S. D. A. Jxidgt. 
of S, D. A. in Ap, 179 of 184:G, such as payment of husband’s debts, 
Government Kist, debts, &c. Hers is only a life interest inter- 
posed between her husband and successor, who is not so much her 
heir as her husband’s. 


Section II. 

The debt must have been, far a good considendlon — Debts due for fines 
or tolls — Suretyship — Xuptial debts — JJorrourd for use of family 
— Where xio assets — 2Vie course of payment of debts on partition 
— Performance of obsequies — Ex2)enses of initiation and marriage 
— Escheated property — Persons under disability — Daughters. 

In actions against the heir tlirce things arc to be considered ; — 
1. The debt must have been for a good consideration, othei’wiso it 
will not bind. 2. It must not have been a ready-money trans- 
action, as a toll or fine; if it is, the heir is not liable. 3. Tho 
debt, when incurred for ceremonies, marriage, Ac., in order to 
make it binding on the son, must have been reasonable in amount. 

1st, It must have been fob a good consideration — so that if 
the consideration for the debt be gaming, or the purchase of spirit- 
uous liquors, or debauchery, or other improper objects, the son is 
not liable, 2 Bomb. B, 200, 203, n. ; 1 8tra,. II, L. 1G7 ; II. ib, 
456 ; unless at those festivals where gaming and drinking are au- 
thorised, 1 Dig. 304, 307, 312; or where the use of spirituous 
liquors is allowed by custom, ib. ; so, a debt due for a cause repug- 
nant to good morals, Yyasa, 1 Dig. 307. 

Debts due for fines or tolls. — A fine due to the king for 
some offence is not a debt for which the son is liable.* So, a debt 
due for atoll, i.e^ a duty of custom payable at a wharf, or the like, 
1 Dig. 304-307. Sir Thomas Strange says, 1 vol. 167, The reason 
of which may be that they are to be regarded as ready-money 
payments, for which credit will have been given at the risk of him 
by whom they ought to have been received. 

Suretyship. — S o debts originating in suretyship, commerce, and 

* The Indian Criminal Procedure Code (1860) empowers magistrates to levy 
fines. 
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the rest, shall not involve the sons, they shall not he paid by the 
sons of the debtor, Gautama^ 1 Dig. 305. 

Nuptial debts. — ^Where the debt attaches upon the common 
property, as for instance, where it has been incurred for the nup- 
tials of any of the family, the expenses attending the ceremony 
must have been reasonable, according to the usage and means of 
the family. If the expenses have been extravagant or excessive, 
the member incurring them will alone be liable unless the family 
has adopted them. 

Borrowed for use of family. — If the money borrowed was 
expended for the use of the family it must be paid by that family, 
divided or undivided, out of their own estate. Menu, ch. viii. § 166; 
2 Stm. H. L. 275, 276 ; contracted fairly for the use of the family 
by any member, whether uncle, brother, son, wife, servant, pupil, 
or dependants, it binds the whole, 1 Dig. 293-200 ; 1 Sir a. II. L. 
167 ; 2 ih. 458; Deng. R. 12 for 1817, p. 607. 

Where no assets. — It seems settled at Bengal that the obliga- 
tion of the son to pay the debts of the ancestor has no legal force 
independent of assets, without which a son and grandson are under 
a moral and religious, not a civil obligation to pay the debt, but 
assets may be followed in the hands of any representative, 1 Dig. 
266, note hy Sir IF. Jonei^ ; 1 Btra. II. L. 167; 2 ih. 21 o. Sir 
Thomas Strange, 1 vol. 167, says, To the southward the doctrine of 
the Mitaeshara, supported by Madharga and Chandrilca, is said to 
render the payment of tlie father’s debts with interest, and the 
grandfather's without interest, inde])ondent of assets, a legal as 
well as a sacred obligation, 1 Stra. H. L. 167, see ante, p. 77. 

The course of payment of debts on partition. — This subject 
has been discussed under the title Partition.” 

Sir Thomas Sti'ange, 1 vol., 169, says, Modified as the details of 
Hindoo law are everywhere by local usage and practice, how far 
the whole of the ancient provisions for the payment of debts are 
at present applicable must be left to the discretion of the courts 
exercising jurisdiction within particular limits. 

Friendly gifts. — Sir Thomas Strange, 1 H. L, 169, says, Con- 
nected with the duty of paying the debts of ancestors, is the discharge 
of obligations resting on the intention of the deceased sufficiently 
manifested : since, though nothing occurs in the Hindoo law ex- 
pressly in favour of the testamentary power as exercised under other 
codes, it provides distinctly for the performance of promises by the 
ancestor in his lifetime to take effect after his death, and to this ex- 
tent a friendly gift as it is called, not being an idle one, far less one 
founded on an immoral consideration, being available in law as a 
charge upon heirs, may be assimilated to a legacy. 

In support of this he refers to the following cases, vol. ii., p. 426, 
viz. : — A man having fostered and maintained a boy not his son, 
on his deathbed directed half of his estate to be given to his son, 
a quarter part to his brother-in-law, and a quarter part to him 
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whom he had so bred up. The gift was not in writing, but was 
proved by two witnesses. 

The Pundit replied, ** If one having maintained another for a 
long time, should be inclined to give him and his brother-in-law 
a moiety of his property, giving the other moiety to his son, he 
should do it in the presence of his relations and of some of the 
people of the village where the land, if any, lies. Should his death 
be too sudden to admit of their attending, provided he had de- 
clared his intent and poured water into his hands in the presence 
of his wife and son, and of the people about him, it should be equi- 
valent to its being committed to writing, and though even this 
formality should not be observed, it would be good in law for 
money though not in regard to land,” Upon this, Jfr Colehroohe 
remarks, This is gift in contem])lation of death, subject to the gene- 
ral rules regarding gift, see Mitac. ch. i. s. i., § 31 as to the form, 
Mr Ellu remarks, Tlie whole formality must be com})leted with re- 
gard to land, and possession must be given, or the act is invalid. 
But what has such a conveyance to do with a will? 'With the 
consent of his sons and wife, and the knowledge of his nearest of 
kin, a man may make a distribution of his property according to 
the rules laid down by the law in such cases ; and such distribu- 
tion will be good, whether made on his deathbed or at any other 
time, and wlietlier confirmed by writing or not, ih. 435.* 

Sir Thomas Siramjey 1 //. L, IGO, adds. But according to the 
doctrine of the Mitaeshara, such a gift referring to property held 
in common, in order to be good must have had the consent of the 
deceased co-parceners,” MUac. cii. i. s. i., § 30; as if made by 
a widow, it must Jiave had that of lier guaj’dian and next heirs, 
2 ih. 445. What was promised shall be received by the descend- 
ants of the donee down to the fourth in descent, if not vested ; 
if vested in the donee it is partible amongst the co-heirs if he have 
any, 3 Dig. 38 ; see 1 Stra. II. L. 170. 

2d, Perfoema^ce of obsequies. — Of property wliich descends 
by inheritance, half should be carefully set apart for the benefit of 
the deceased owner, to defray the chaiges of his monthly, six 
monthly, and annual obsequies, on the ground that wealth is use- 
ful for alms and enjoyment, Trihasgaii^ Ajiasiamha, Jim. Vahana, 
ch. xi. s, vi., § 13. 

Expenses of initiation and marriage. — The expenses incurred 
for the initiation of tlie uninitiated and for the marriage of the 
unmarried members of tlie family are also charges upon the estate. 
Ya'^navalchyOy 2, 125, says, Uninitiated brothers should be initiated 
by those for wliom the ceremonies have been already completed. 
Upon which the Mitac. ch. i. s. vii., § 4, has the following exposi- 
tion, By the bretliren who make a ])artition after the decease of 
their father the uninitiated brothers should be initiated at the ex- 

Query, Whether those gifts can be made only of movable property? It 
would seem that they require the doctrine of constructive possession to sup- 
port them. 
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pense of the whole estate. Yajnavalchya, 2, 125, says, Unmarried 
sisters should be disposed of in marriage, giving them a quarter ot* 
a share, Mitac. ch. i. s. vii., § 5, et seq. But the Chaivdrika and 
Madhavya countenance the opinion that the specified allotment 
intends only a sufficiency for the charges of the sister’s nuptials, 2 
Sira, 11. L. 313, C. 289, G. and E. 

Initiation involves a succession of religious rites attended with 
more or less expense, coniiiiencing witli purification and terminat* 
ing in marriage. They arc ten in number, of which marriage 
is the only one competent to females and Soodras ; the rest being 
confined to males of the three su])erior classes, Mitac, ch. i. s. 
vii., § n. 3 ; Dat. Minian. s. iv., § 23, n. ; 3 Di<j. 101. 

We have seen, supra^ that the duty of initiation attaches to 
those who themselves have been initiated, and the provision for it 
is like that for the j)ayment of debts to be made before partition 
out of the common stock, 1 //. L. 170 ; jind as we have be- 

fore seen tlie expenses must be reasoiiahlt^, ante^ p. 85. 

This obligation does iu)t extend beyond brothers and sisters, con- 
sequently not to collaterals, such as n(*phows, 2 11. L. 28 G. In 

Mitac. ch. i. s. iv., § 19, s. v., § 2, s. vii., § 4, no mention is 
made of ncpliews, 2 fSlm. 11. L. 287 ; Cohh. 

Escheated pkopkrty. — An estate taken by escheat is subject to 
the same trusts and charges, if any, previously affecting the estate. 
The Collector of Masnlipatam v. Cavaly Vencata Narrainapah^ 8 
Moores In. Ap. 500. 

When the crown takes by escheat for want of heirs, it has the 
same power to impeach an unauthorised alienation by tlie widow, 
which the heirs of the widow, (had there been any,) would have 
had, ih. 529. 

The question was raised in Baivani Satdara Pandit v. Amhahay 
Animal, 1 Mad. II. C. li. 3G3, wliether if the right to maintenance 
had existed in a son whose adoption was held to be invalid, that 
right would as an estate descend to his sons natural or adopted, 
but was not decided, and under the view taken by the Court in 
respect of the right of a person whose adoption is not valid, it is 
not likely to arise again. 

Persons under disability. — We have already said in chapter 
vi. that all those who are excluded from the inheritance for the 
reasons there referred to, are entitled to maintenance, Mitac. ch. 
ii. s. X., § 5, except the out-caste and his issue subsequently born, 
Jim, Vahana, ch. v. § 11, 12 ; Menu, ix. § 201 ; 1 Sira. II. L. G7, 174. 
With regard to the out-caste, the Mitac. ch. ii. s. x., § 1, says, he 
must be maintained, citing Yajnavalchya, 2, 141 ; whilst Jim. 
Vahana, ch. v., § 11, 12, citiiig Eevala and Baudhayana, ex- 
cludes the out-caste, and the latter, his issue also. Alena, how- 
ever, does not except them, ch. ix. 202. Sir Thomas Strange^ 
arguing by analogy, says, Admitting the right of the out-caste 
to food and raiment, it must bo difficult to exclude the adulterer’s 
widow. 
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Daughters.— The daughters of persons labouring under disa- 
bility must be maintained until married, and the expenses of their 
nuptials defrayed, Yojnavalcliya^ 2, 142 ; Mitac. ch. ii. s. x., § 12, 
13 ; and their childless widows must be supported for life, Jim. 
Vakana, ch. v., § 19 ; Mitac. ch. ii. s. x., § 14. 


Section III. 

Maintenance — Hoiv estimated — Widow and only sou — Where one of 
united hroihei's dies leaving a widow and a son — A mother^ s right 
between herself and her sons — There is no distinction in the 
different tmhes — Half-brothers and childless widow — The rights of 
a hrotheAs widow having a son — Rights of fathers wives on parti- 
tion among the brothers — IIov) maintotance is to be provided for 
— Residence — Rate ofma In tenance — Wa n t of chastity — Desertion of 
husband by his wife — Implied agency — Polygamy — Widow's right 
to recover arrears of maintenance — When hasbandl s property proves 
deficien t — Gra ndm oth er — Stepmoth ers — S istei's — Daughto — Ille- 
gitimate chihhen of the Khatri case. 

Maintenance. — The maintenance of dependent members of 
the family is also a charge upon the common fund. The widow, 
where she does not take as heir is the fii*st wlio is entitled to 
maintenance, and her maintenance is the first charge upon the 
estate, after payment of the debts. 

How ESTIMATED . — ISir Thomas StrangCf p. 171, says, In awarding 
it toiler, what she j)os.sesscs as stridhana, or her peculiar property, 
is to be matter of account, the utmost that she can claim being to 
have it made up to her equal to what wu)uld be a son’s share in the 
event of partition ; and again, p. 172, an opinion that her main- 
tenance should be independent of her peculiar jmopcrty is unsup- 
ported ; again, whether in estimating her stridhana on the occa- 
sion, her clothes, ornaments, and the like are to be taken into ac- 
count, or only such articles of her property as are productive of 
income to her or conducive to her subsistence does not distinctly 
appear, though the restricting this account to the latter would 
seem to bo reasonable, considering the object. 

We cannot think that this is the correct view of the law. It is 
in right of her husband that she is entitled to maintenance, and 
her claim to it is irrespective of her stridhana. Mr Ellis., 2 11. L. 
291, says, As long as the family continues undivided all the par- 
ceners, their wives, and families are entitled to a joint mainten- 
ance. On division, widows, wives, and children can claim only 
on the portion of their respective husbands and fathers. In the 
present case, if the son were alive at the time of division, his 
mother would have to look to him alone for maintenance ; if he 
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wcr6 d6ad, sli6 would l>6 entitled in right fl-t once both of her hus* 
b^ind and son to succeed to a full share of the estate, that is to say, 
i full share should be the maximum allowed her. 

Mr Colehrookey 2 Stra, 11. L. 294, in remarking upon an opinion 
of a Pundit that the mother is entitled to as much only as will en- 
able her to give rice with alms to poor strangers, and for food and 
raiment, says, Tliis opinion is conformable to the Smriti Chan- 
drlka^ where it is affirmed on the authority of a passage of Baud- 
fiayana, (in which a text of the Taittiuyaca Veda is cited declaring 
women incapable of inheritance,) that the mother shall not take a 
share as of heritage, but an allotment adecpiate to her wants, and 
not exceeding in the whole the amount of a son^s share, including 
what she may possess as her peculiar property.” Put, he adds, 
This opinion is, however, contravened in the ^ladhavya,’^ (2 H. 
L. 297, Ellis,) a work of groat authority in Southern India, and 
which seems in tliis instance entitled to a preference over the 
Smriti Chandrika. 

And Mr Ellis remarks, “ The widow’s title is to maintenance, 
the ultimate measure of wliich is according to all the authorities 
a share.” See 2 Stra. II. L. 295, but see id. 297. 

Whetuek stridhana is to be included. — Mr Colehrooke re- 


marks, in a case from the Zillah ofNellore, 2 Stra. 11. L. ^307, “This 
is taken from the Mitaeshara, ch. 1. s. vii. § 2. The Chandrika 


explains that her allotment, including her separate property, 
must be made equal to a full share.” But Mr Ellis remarks, “ This 
opinion is generally correct, but I do not understand either the 
authority or the reason for restricting the mainteiiaiico to the 
amount of half a share in case of the existence of stridhana. 


The division (as it appears to me) should he wade wiihoui reference 
to any property she may hold under this title, unless it may have been 
accepted by her with consent of the parties concerned in lieu of other 
claims ; and in this case it is evident she is entitled to no further 
share in the event of division. The widow’s claim to mainten- 


ance from her husband’s estate is absolute, unlimited by circum- 
stances j but then it is only a claim to maintenance, and it is not 
correct to say that she is entitled to any share or division. This 
makes no alteration in her right, it is still maintenance only 
to which she is entitled ; but to this some legal nu'asure must be 
assigned, and the correct ojiinion seems to be that it shall be the 
amount of a full share as received by the co-])arcencrs, or perhaps 
this may be considered as its maximum. This is, of course, appli- 
cable only where there are male heirs, the widow succeeding bj'’ 
right to the property on failure of such, 2 Stra. H. L. 307. 

Where property unproductive. — Mr Ellis says. If she have 
property of her own, not consisting merely of pearls, clothes, orna- 
ments, and the like, but from which an income is derivable, in 
this case it is to be made up equal to a share without reference to any 
fanciful division of halves and quarters, of which the Pundits (mis- 
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taking the explanatory language of the law, as she shall otherwise 
receive a half or a quarter,” for positive injunction) are so fond. I 
say above, ‘‘from which an income is derivable.” I cannot just now 
refer to my authority for this, as I have not my books at hand ; 
but it is the sense of the Jaw. The law says she shall have a main- 
tenance. but it is not required that eitlier the family stock, or her 
own, shall be reduced to aflbrd it. It is clearly meant that it shall 
be a maintenance by income ; if, therefore, she have no property 
from which she can derive an income, without destroying the pro- 
perty, she is entitled to a full share, 2 Sfr(f. II. L. 306. 

Widow and only son. — The father, being dead, leaving a widow 
and infant son with prof)erty, the son and estate being in the 
hands of the brother of the deceased, the widow demanded the 
custody of each. The Pundit was asked who was entitled to it, 
and whether the son was coni])eliable to live with his mother, or 
may choose with whom to live? to which he replied, The estate is 
the son’s, ont of which the widow is only entitled to be main- 
tained. The son is not compellable to live with his mother, it is 
rather her duty to live with him. Upon which Mr Golehrooke re- 
marks, The sovereign is the guardian of minors, (3 Dig. 542.) The 
mother cannot claim a share, but a maintenance merely, from an 
only son, her right to a specific allotment arising only when a 
jDartition is made, Zilla. of Chatghjxfty 2 Stra. If. L. 290. 

Where one of united brothers dies leaving a widow and a 
SON. — If there be undivided brothers, and one die, leaving a widow 
and son, they succeed to his share of the joint property, is the 
answer given by a Pundit to a case submitted to him; upon which 
Mr Ellis remarks, As long as the family continues undivided, all 
the parceners, their wives and families, arc entitled to a joint 
maintenance. On division, widows, wives, and children can claim 
only on the partition of their respective liusbands and fathers. In 
the present case, if the son were alive at the time of division, his 
-mother would have to look to him alone for maintenance ; if he 
were dead she would he entitled in right at once both of her bus- 
band and son to succeed to a full sliare of the estate — that is to 
say, a full sliare should be the allowed her. If litigation 

take ])lace, it is the measure to be adopted by the Court ; not that 
the dividing })arties are bound to give her so much, if they can 
prevail on her to take less, nor any share at all if they can provide 
among themselvfjs for her maintenance. Such, at least, I believe 
to be the correct doctrine ; wlicther her dominion over the pro- 
perty be limited or otherwise is another question, Zilluh of Nelloref 
2 Stra. IL L. 2n. 

A mother’s right as between herself and her sons. — The 
husband of the aj)pellant had died forty years before the commence- 
ment of the suit, iiaving amassed in his lifetime and left an estate 
in ready money and jewels to the amount of about 5000 pagodas. 
Upon his death, she took possession of his property and delivered 
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it over, as she alleged, to her four sons on their coming of age ; of 
this there was no evidence, and her son, the defendant, denied 
it, and stated that 300 pagodas had been paid by his younger 
brother to his mother, and that the plaintiff, having the option, 
had refused to live in their house. The question was asked, What 
should the sons be deemed to give the mother, according to Darma 
Sastra ? 


Answer of the Sasiree {Sloht'in, in SI ohim of YojnavaU 

chya, Slohum of Katyayana, Slohiim of Y yam. 

According to these, tlie mother shares equally with the sons, 
whether the division take place in the time of the fiither, or after- 
wards in that of the sons. The mistahe lies tn ipialifying her right 
to 'participate as a right to share. (Another SlokHin,) According to 
this she is entitled to as much only as will enable her to give rice 
with alms to poor strangers, and for her food and raiment. Thus 
the expression of an equal share with the sons resolves itself into a 
particular portion of monvy in the division of the estate hg the sons, 
not that she takes an equal proportion with them. It is so held 
by Jagannaiha-tiLrca-pjunchanana^ (the Digest,) which declares that 
the son is bound to j^rovide his mother witli maintenance only, 
and no more. In the ])resent case, though the wealth of the 
defendant be considerable, he is bound to allow Lis mother 
for food and raiment only, and he is under no further obligation, 
Mr Colehrooke remarks — This ojnnion is conformable to the Srnriti 
Chandrika, where it is affirmed, on the authority of a passage of 
Baudhayana^fm vdiicli a text of the Taittinyaca Vedet is cited, de- 
claring women incapabh; of inheritance,) tliat the mother shall not 
take a share as of heritage, but an allutnjcnt adequate to her wuints, 
and not exceeding in the whole the amount of a son’s share, in- 
cluding what she may possess as Jier peculiar ])ro])erly. This 
position is, however, contravened in the Madhavya, a wuik under- 
stood to be of great authority in the south of India, and which 
seems, in this instance, entitled to a ])referenco over the Srnriti 
Chandrika. The reference to J agannatha s Digest d(jes not seem 
to be correct. It is there maintained (see translation, voL iii. p. 
12, 30) that the mother may expect from her sons making a parti- 
tion an equal share with them ; and that it is only through 
maternal tenderness that this right is in the present times fore- 
gone, and Mr Ellis remaiks, Tlie mother’s title is to maintenance, 
the ultimate measure of which is, according to all the authorities, 
a share, 2 Stra. H. L. 204, 295. 

Theke is ko distinction inthe different tripes. — Two brothers 
of the Cheiriya tribe, being about to divide, after his death, the 
estate of their father, the question is as to the rights of the mother, 
who claims to share with them. To what in this tribe is she en- 
titled ? The Pundits answer W’as, that the mother Las by law no 
right to share with her sons. She is entitled to her stridhana^ and 
if there be land yielding an annual produce, to as much of it as 
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will suffice to be settled upon bjer for a maintenance. Mr Cole-- 
hrooke remarks, The law provides, that when a partition takes 
place among brothers, the mother shall have an allotment made 
lip to her, equal to a full share. There is no distinction in this 
respect amongst the different tribes, Zilla. of V izogajiatamj 2 Stra. 
H. L. 296. 

Half-brothers and childless widow. — In a question between 
a childless widow and the half-brothers (by tlic same father) of her 
deceased husband as to her rights, the Pundit replied. That she 
is entitled to demand of them as much as will ])rovide her food 
and raiment with sufficient for tlie shradum^ or annual ceremony 
of her husband ; and J/r Colehroohe remarks, They are bound to 
maintain her, sec JS'arada cited Mitacsharciy ch. ii. s. 1, § 7. But 
Mr Ellis denies that this is the law of the Sniritis. He says it is 
the convenient law of more modern commentators, endeavoured 
to be supported by proposing alterations in the original texts, for 
which there is no foundation. In recent times, however, when 
tlie operation of the Hindoo law had been interru]>ted, and none 
other established in its stead, the nefarious practice of the males 
of the family seizing all the property of it, and reducing the females 
to a state little short of slavery, came gradually to prevail, which 
practice, as a])pears throughout these ])apers, the present race of 
pundits are sufficiently inclined to support. The correct doctrine 

is, that a widow succeeds to the entire share ’’ (cliristnam 
ansam'^) of her husband immediately, if partition have taken 
place ; eventually, if it have not. What, then, is the situation of 
a widow of a co-parcener during the time the family continues un- 
divided ? Is she merely entitled to a maintenance ? No ; she is 
in the situation of her deceased husband, and is entitled to the 
use of the joint-property to the full extent that he was entitled to 

it, remembering always that as a female she is under the protec- 
tion of her natural guardians, T raven ejada Chary v. Itogoonada 
Chary; 2 Stra, H. L. 297. 

The rights of a brother’s widow having a son. — The plain- 
tiff’s husband and the defendants were brothers. The plaintiff 
had a son aged four years by her husband, and .she instituted a 
suit for a share of the undivided proj)erty for herself, and another 
for her son ; and the Pundit was a.sked his opinion as to her rights 
under the general law of inheritance and j)artition, she being, 
moreover, charged with adultery ;t and he replied, “There is no 
ground for the claim of separate shares for herself and her son. 
The share that is given to the son must maintain his mother. 


* Chrhinam ansam ” — the entire share. This expression is read by some, 
cJiristnam artham, the “ entire estate ; ” and on this reading, it is maintained 
that the widow takes the estate of her deceased husband in the event only of 
previous partition. But this is confuted by the better jurists. 

t She could not be charged with adultery after the husband’s death. 
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Though she should not conduct herself to the entire satisfaction of 
her caste people, still she must be supported out of the share 
allotted to her son, who, in the meantime, is to continue under 
her care till he attain his age. Nor though she should prove an 
adulteress, can he refuse to supply her with the necessaries of 
life.” Mr Cohhrooke remarks, The son is entitled to the share of 
his father, who was one of four brothers, Mitac. ch. i. s. v. § 2, 
and his mother must be maintained out of his allotment ; but the 
sovereign, or a person selected by his authority, is the guardian of 
the widow. Brethren are not bound to maintain the unchaste 
widow of their cliildlcss brothers, Mitac. ch. ii. s. i. § 7. Nor 
has any authority been found for imposing it as a civil obligation 
on tlie son to maintain his mother if she be an adulteress, (query, 
unchaste j) and Mr Ellin says, correct as to the exclusive right and 
consequent obligation of the son, I do not think, however, and 
probably the Pundit does not intend, that the dt'fendants could be 
compelled to a divisir)n of the estate until the majority of the 
child, Vencitmmy v. Govindoo Chefty^ 2 Stra. II. L. 309. 

Eights of father’s wives on partition among the brothers. 
— In cases of ])artition among the brethren, to each of the fither’s 
wives, who is a mother, must be assigned a share equal to that of 
a son, and to the childless wives a sufficient maintenance ; but, ac- 
cording to the MitacsJiara and other works current in Benares 
and the southern provinces, childless wives arc also entitled to 
shares, the term mata being interpreted to signify both mother 
and step-mother. The Smritl Ckandrica is the only authority 
which altogether excludes a mother from the right of participation, 
Macn. Prins. II. L. 1)0. A step-mother has no right of succession 
according to the law of Bengal, and the property of her step-son 
will rather go to her uncle’s adopted son. If, after the death of 
E, the first widow of K, her adopted son N died without issue, 
his share goes to the adopted son of K’s full brother — i.c.., to the 
cousin-german by adoption, not to the second widow of K, (step- 
mother by adoption,) nor to the heirs of the half-brothers of the 
adopting father. If, however, the adoption by the apjiellant (the 
second widow) of K be good, wdiich was made on the death of N, 
then her adopted son is heir to N.* The reason why the appel- 
lant, the ste])-mother of N, cannot succeed to his share is, that in 
the Daya Bahga and other authorities current in Bengal, where- 
ever the word mata, or mother, occurs, it is explained to intend 
jananee, or actual mother. These books do not authorise the step- 
mother’s succession \ but she receives a maintenance out of the 
estate. In the books of the Dechun — viz., the Mitacsluira, &c. 
— the word mata irajiliea both mother and step-mother ; according 

* In the Shasters there is no express yjrohibition, or sanction of two adop- 
tions. If it be the nsnge in Bengal to make two adoptions, the adoption of R. ia 
Vfilii, and he succeeds, ib. 
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to these, the step-mother would share, 2 Macn. Prhis, H. Z. 61 ; 
citing Menu. Baudhayana, Gautama. 

How 3IAINTENANCB IS TO BE PROVIDED FOR. — There seems to be 
three modes of providing for the payment of the allowance. One 
is to estimate the value of the maintenance to be allowed, and to 
give the widow a sum ; a second is, by assignment of land rever- 
tible to the estate after the death of the widow ; in both these cases 
in proportion to the amount of tlie pro[)erty of the liusband, and 
to her support as well as tliose dependent upon her, including the 
performance of charities and tlie discharge of religious duties ; a 
third, is to invest a sum at interest for the payment of the main- 
tenance, or to d(^posit company s paper, 1 Strn. H. L. 171. 

Residence. — In E.r parte Jauaky Ummah, 2 Stra. 299, along 
with her maintenance, a house, valued at 300 pagodas, was assigned 
to the widow for a residence. In another case, Gooriivammal v. Vidy. 
Jyen, 2 Stra. IT. L. 303, a portion of the family house towards the 
west was set apart, and assigned to her. Upon this case Mr Cole- 
hrooke remarks, The relationship between tlie appellant and de- 
fendant does not appear. It is to be presumed a brother, nephew, 
or cousin, with whom she lived as a member of an individual 
family, in whicli case the appellant’s right to maintenance is con- 
formably to the passage of Narada in the Mltac. ch. ii. s. 1, § 7. 

The rate of mainti;n'Ance. — T he following is an answer to an 
inquiry addressed to Sir John Anstrnther^ 2 Stra. II. L. p. 301 : — 

All agree that maintenance must bear some proportion to the 
amount of the property. The Brahmins, who are universally the 
directors of all women, and esjiocially of the rich, when consulted, 
invariably rejiresentcd a large allowance as necessary for the 
widow, and esijecially for religious purposes. Misled by them, the 
allowances were large. The ])eo])le, however, represented that the 
state of widowhood by the Hindoo religion was, as it really is, a 
state of degradation and penance, with which large allowances were 
inconsistent ; that they had the effect of throwing widows into the 
hands of designing men who enticed them from their families, 
from whom they liv(Hl apart, to the disgrace of both. That many 
of the supposed religious ceremonies were either performed by the 
family, and not by the widow, or if performed by her, were pro- 
perly performed at a small expense. Finding these represen- 
tations to be true, the allowance for maintenance has been 
much reduced, and is now low, although they still bear the same 
relation to the amount of the estate ; but an evil of a very serious 
tendency has been entirely stopj^ed. Mr Bhajitere's opinion was, 
that “ The amount allowed for the maintenance of a widow should 


be in proportion to her wants — that is, sufficient for her own sup- 
port and that of those immediately dependent on her. The means 
of the estates must be considered, and the general circumstances 
of the particular estate the guide for settling the amount of the 
maintenance, there being no fixed rate or proportion laid down.” 
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Sir John Amtruther might have included another consideration — 
viz., the position and rank of the family. 

Want of chastity. — Sir Thomas Strange, 1 II. L. 172, says, 
“As chastity is a condition of her inheriting on failure of male 
issue, so it v/ould seem that by a want of it she forfeits her right 
to maintenance, leaving it a question, however, in the case of the 
Hindoo, wliether, notwithstanding, she be not entitled (as out-castes 
generally are) to food and raiment. 

Mr Ellis, 2 II. L. 39, remarks, Menu nowhere says that a woman 
divorced is not entitled to a maintenance. She is to be “aban- 
doned,” deprived of nuptial rites ; she is to be divested of her 
ornaments and separate 2 >roperty, but she must bo maintained, as 
must an out-caste be, by his family. 

Mr Colebroohe, 2 Stra. II. L. 310, remarks, “Brethren are not 
bound to maintain the unchaste widow of their childless brothers, 
{Mitac. ch. ii. s. 1, § 7,) nor has any authority been found for im- 
posing it as a civil oldigation on the son to maintain his mother if 
she be an adulteress.* If she be unchaste a woman must be 
turned out of doors, and without a maintenance, M. A. No. 2 of 
1863 ; Mad. Sel. Dec. 36 G ; Af. S. D. 1857, jx 139 ; see Stra. Alan. 
§33. 

Adultery uncondoned bars a suit against a husband for main- 
tenance. A Hindoo adulteress, therefore, living a^jart from her 
husband, has no claim upon him for maintenance so long as the 
adultery is uncondoned, I lata Shavatri v. I Lata, Nantj/auan Eanihu- 
diri, 1 Alad, II. C. II. 372. A claim by a Hindoo widow for an 
allowance from her husband’s family was dismissed on proof of 
such impropriety of conduct on her ])art as, in the opinion of the 
Court, deprived her of all legal claim, according to the Hindoo law, 
to a maintenance from them, Ilance liussant Koomaree, v, Ilanee 
Kummul Koomera, 1 Alorleg s Digest, 441, col. 2 ; see Yyavahara 
Mayiilcha, ch. iv. s. 11, § 12. See p. 8. 

A woman divorced for adultery, who continued in adultery dur- 
ing her husband’s life, and in unchastity after his death, is not 
entitled to maintenance out of the property of her husband, Alut- 
tammal v. Kama Kshyainmal , 2 iMad. Id. C. R. 337. 

Harita says. If a woman, becoming a widow in her youth, be 
headstrong, (suspected of incontinency,) a maintenance must in 
that case be given to her for the support of life, (see Nevada Chinta- 
mani^ upon which there is this commentary in the Alitac., “This 
passage is intended for a denial of the right of a widow suspected 
of incontinency to take the whole estate. 

Where a widow succeeds as heir she takes, subject among other 
things, to defray the expenses of the education and of the nuptials 
of unmarried daughters, in the latter case, to the extent of a fourth 
part out of the husband’s estate. Since sons are required to give 


* Qviory, unchaste ? 
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that allotment, much more should the wife or any other successor 
give a like portion, Jim. Vahana^ ch. xi. s. 1, § 66. Sir Thomas 
Strange, \ H. L. 173, adds, that she is bound also to maintain 
those whom the deceased was bound to support. 

Desertion of husband by hts wife — Implied agency — Poly- 
gamy. — A Hindoo wife is not entitled to maintenance if she leave 
her husband without a justifying cause. Polygamy does not afford 
such a cause. If, therefore, a Hindoo husband, marry a second 
wife, and his wife thereupon leave him, the first wife has no im- 
plied authority to borrow money for her support, Virasvami Chetti 
V. Appa.svaml Chetti, 1 Mad. H. C.J^. 375. 

It seems the prohibition against a plurality of wives, save 
under certain circumstances, is merely directoi’y and not impera- 
tive, id. 

Widow’s right to recover arrears of maintenance. — Ho rule 
of Hindoo law precludes the recovery of arrears of maintenance. 
The only bar to the enforcement of a purely legal right is the lapse 
of the time required by the law of limitations to bar the remedy, 
and the statute does not operate when there is a constantly accru- 
ing right, and there is no authority for saying that a woman who 
is entitled to maintenance must, to obtain the same to which she 
is entitled, bring annual actions, Yenhipadhuaija, v. Knvari Hen- 
gusu, 2 M. IT. 0. R. 36; S. L). A. Dec. 1858; overruling A. 
Ho. 92 of 1863; see Ji. A. Ho. 4 of 1860; Mad. Sadr. Judgts. 
1861, pp. 33, 35, and Ho. 31 of 1861; 1 Mad. Sudr. Jadgts. 1862, 
p. 89. 

Where husband’s property proves deficient. — Where the 
husband’s proj)erty proves deficiciit, the duty of providing for her 
is cast upon his relatives ; and failing them, upon her own, — an 
obligation that attaches, tliough she should have wasted what was 
assigned her for the ])urpose, 1 Stra. II. L. 172. 

Grandmother. — The grandmother as a member of the family is 
also entitled, 3 Dig. 12, 27, 30, 90. 

Stepmothers. — Stepmothers must be maintained with food and 
raiment, Dag a Krairui Sangraha, ch. vii, § 3 ; 1 Stra. II. L. 
172 . 

A son, on succeeding to his fatlier’s estate, must maintain his 
stepmother and her daughters, 2 Macn. Frias. II. L. 118. 

Sisters. — The married sisters are considered as provided for. 
Air CoiehrooJee says, The law gives nothing to a married daughter 
where male issue is left. The claim of an unmarried daughter 
only is noticed, Mitac. ch. i. s. vii. § 14 ; 2 Sti'a. H. L. 311. 

To unmarried sisters Vijnyaaestvara allots a quarter of a share, 
Alitac. ch. i. s. vii. § 5, et seq. ; Yajnavalchya, 2, 125. But the 
Chandr 'ilca and Aladhavya countenance the opinion that the speci- 
fied allotment intends only a sufficiency for the charges of the 
sister’s nuptials, 2 Stra. H. L. 313; Coleh. This does not mean 
a fourth to each sister, to bo deducted from the share of each 
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brother, but a participation out of the whole equivalent to a 
fourth of a brother’s share, irrespective of the number of brothers. 
The meaning is not that a fourth part shall be deducted out of 
the portions allotted to each brother, but that the girl shall be 
allowed to participate for a quarter of such a share as would be 
assignable to a brother of the same rank with herself, 1 Stra, II, L, 
173 ; Mitac.i ch. i. s. vii. § 5, et seq. 

A widowed sister, not otherwise provided for, is entitled to 
maintenance, I Stra, II, L, 173; 3 Dig. 92, et seq. Sir Thomas 
Strange is not supported by the authority he cites. 

Daughter. — A daughter living apart from her father without 
any sufficient cause has no legal claim upon him for maintenance, 
Ilata Shavatri v. Data Narayanan Namhudiri, 1 Mad. II, C. li, 
372. 

Illegitimate children. — With the exception of illegitimate 
children of the Soodra class wlio take by inheritance, all others 
are entitled to a maintenance, Mitac.y ch. i.* s. xii. § 3 ; 1 Stra, II, 
L, 70, 174. An illegitimate son of a Soodra by a concubine, not 
being a female slave, is entitled to maintenance according to Hindoo 
law, Muttasamy Jagavire Zetlapa Naikar v. Vanhatasuhha Yellain, 
3 Mad, II. 0. R, 293. It would seem that the mothers of such chil- 
dren have also a claim for maintenance out of the property of 
their father, even where the property escheats to the king for want 
of heirs, Mitac. ch. ii. s. i. § 27, 28. 

Illegitimate son — Khatri caste. -^Tn the case of a disputed 
succession to the Rajdom and Zemindary of Ramanvgger in Bengal, 
it was held that an illegitimate son of a Khatri^ one of the three 
regenerate castes by a Soodra woman, cannot by the Hindoo law 
succeed to the inheritance of his putative fathei^'Diit is 
maintenance out of his estate. In the case of the Soodra class, 
illegitimate children are qualified to inherit, Chuoturya Run Mur- 
dun Syn V. Sahuh Purlmlad Syn^ 7 Moore's In. Ap. 18. 
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DISQUALIFICATION FOR INHERITANCE. 

Mental and corporeal defects disqualify — Who are disqualified — Im- 
potent — Out-caste — Lame — Blind — Deaf — Loss of a limb — A mad- 
man — Idiot — Qualified sons of a disinherited man may inherit 
with certain exceptions — Sj'fecial rule for their wives and daughters 
— Relir/ious order — Enemy to his father — Diseases — Vicious son — 
Dissipation of the family estate by gaming — Woman — Defect re- 
moved, — Illegitimacy — Sons of woman married in irregular order 
— Sons of a woman of a h igher class — Married in irregular order 
— Maintenance — Adoption. 


Mextal and corporeal defects disqualify. — There are cer- 
tain defects, mental or corporeal, which according to Hindoo law 
defeat the riglit of inheritance. Macn. Brins. II. A, 1 vol. p. 2, 
n., says, Various diseases and various offences have been declared 
by the Hindoo legislators to be of such a nature as to disqualify 
for inheritance. It is problematical how far our courts would go 
in support of objections which must in some instances be deemed 
irrational prejudices,” ih. 

But as very few judicial opinions have been expressed J^^dtTmany 
of the causes oi by the 

el on hiiidoo law, we are compelled to take a curso^ 
of the ancient law ; a more detailed notice being ren- 

/IpvPfl unnecessary, partly for the above reason, and partly because 
i the elaborate Lumeration of the disqualifying causes which is 

stlLt-ex^l Ln from in- 

be^iLce Tcmincc^i witli the obsequies of the 

the incapacity to perform which the excluded arc incompetent as 

rn-heirs Jim. 1 ahana^ cli. xi. s. vi. § o . 

Who abk disqualified. — An impotent person, , . 

rillv so or hveastration, Jinlam Blmtta ;Jhlac. ch. ii. s.x., s 1 andn. , 
f lm 11 L Wi ; 3 Du,. 320 ; an out-caste,* or liis issue, one 

lame horn blind or deaf, or who has lost the use of a limb, ^ ma 
i: an idiot, one incurably diseased, as well as others similarly 

disqualified, YajnavaWm, 2 141, cited 

§12; Jim. F-r/i««a, ch. v. § 9, 10 ; J/itoc. ch. ii. s. x. § 1 , 

ch.*ix. § 201 ; Daya Krama Sangraka, ch. iii. s. i. 

♦ The loss of caste is a ground of exclusion, 
been abrogated by the Indian Legislature, Act xxi. of 18 . 
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An out-caste is one guilty of sacrilege or other heinous crime, — 
“ his issue,” the offspring of an out-caste, Jim. YcJiana^ ch. v. § 10. 

Lame — is one deprived of the use of his feet, one who cannot 
walk is lame, Jim. VaJoana^ ch. v. § 10. But this would hardly 
be held now to be a disqualification. 

A madman — affected by any of the various sorts of insanity, 
from whatever cause, Mitac. ch. ii. s. x. § 2. 

An idiot — a person deprived of the internal faculty, meaning 
one incapable of discriminating right from wrong. A j)erson not 
susceptible of instruction, Jim. Vahana, ch. v. § 9. The mental 
incapacity which deprives a Hindoo from inheriting on the ground 
of i^otcy is not necessarily utter mental darkness — a person of 
unsound mind, who has been so from birth, is in point of law an 
idiot. The reason for disqualifying a Hindoo idiot is his junfitness 
for the ordinary intercourse of life. Tiramamagcd Ammal v. Jiamas- 
vami Aggangar, 1 Math II. C. B. 214. 

Blind — destitute of tlm visual organ. A blind daughter could 
not/ >e considered disqualified, because her right to inherit is 
pW jd on the ground of having male issue to perform her ances- 
to> s obsequies; and blindness is no impediment to her having such 
is ue. 

Afiiicted with incurable disease — affected by an irremediable 
distemper, such as a crasmus, or the like, Mitac. ch. ii. s. x. § 2. 

Na7'ada also declares an enemy to his father, an out-caste, an 
impotent person, and one formally expelled, take no share of 
the inheritance, even though they be legitimate, much less if they 
be sons of a wife by an aj)pointed kinsman. 

One afflicted with an obstinate or a grievous disease, and one 
insane, blind, or lame from his birth must be maintained by the 
family. But their sons may take the shares of their parents, 
3 Dig. 303 ; MayuTcha., ch. iv. s. xi. § 3 ; Jim, Vohana, ch. v. s. 11, 
13 ; Mitac. ch. ii. s. x. § 9 ; Daya Krama Sangraha^ ch. iiL § 2. 

‘‘Formally expelled” has reference to degradation from caste, 
and it means a person excluded from drinking water in company, 
Jim. Yahana, ch. v. § 3 ; 3 Dig. Sankha and Lakhita. The heri- 
table right of him who has been formally degraded, and his com- 
petence to offer oblations of food and libations of water, are extinct. 
But the Emancipation Act xxi. of 1850 would prevent the opera- 
tion of this law. 

The doctrine of Hindoo law that out-castes are incapable of in- 
heritance has no bearing upon the case of the membei’s of new 
families which have sprung from persons so degraded, Tarachand 
V. Reed Ram., 3 Mad. //. C. R. 51. This was a suit brought by a 
son against his father for recovery of his share of family property, 
real and personal, on the ground that the first defendant had 
wasted the family property by extravagance and by alienating 
portions of it, and he claimed, under the Hindoo law, one fifth 
of it. The first defendant urged that the common ancestor was a 
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European, that the property left by him descended by will, and 
has since continued to do so, and that the appellant was only en- 
titled to what the first defendant might leave him by will. The 
court,* in delivering judgment said, The Vyavalmra MayuJclia, ch. 
iv. s. xi. § 1, and the Day a Bhaga^ ch. v. § 10-12, were particularly 
referred to as showing the out-caste and his sons not only incap- 
able of inheriting, but even excluded from the right to food and 
raiment, which is to be given to other excluded persons ; and also 
as proving that the stigma extended to the offspring. Sec. x, of 
ch. ii. of the Mitac. embodies substantially the same doctrine. 
The passages from the Day a Bhaga, and those from the Mitac, 
occur in chapters treating of exclusion from inheritance. The 
theory of the Daya Bhaga is, that all wealth arises from partition, 
and the whole treatise is upon inheritance in a Hindoo family. 
It is manifest, therefore, that the only bearing of these passages 
is upon the question of a man’s title, after degradation, to the pro- 
perty of a family still retaining caste. They have no bearing 
whatever upon the case of members of new families which have 
sprung from persons so degraded. The Mitac, too, is treating of 
the exclusion from the inheritance of that property which, accord- 
ing to the theory of the author, accrues to the Hindoo by birth, 
and it would be very singular if the civil death which follows 
upon the degradation from caste, in the view of these writers, did 
not destroy the right of inheritance to property in a family to 
which, on the theory of the Hindoo law, the out-caste was as one 
dead. Equally logical is the conclusion, that the children of the 
out-caste, born after his degradation are incapable of inheriting.” 

The consequences of degradation, or being out-caste, are enume- 
rated hj Sir Thomas Strange^ 1 vol. 160. Vide also Ahrahim v. 
A hraham, 9 Moor'd s In, Ap. 1 95. 

The power to degrade is in the first instance with the caste 
themselves, assembled for the purpose, from whose sentence, if not 
acquiesced in, thei'e lay an appeal to the King’s Courts, 1 Sira, II. 
L. 162 ; 2 ih. 267, FAUs, 

The main feature in which degradation differs from other causes 
of disqualification is that it extends its effects to the son if born 
subsequently, though if born before he is entitled to inherit as if 
his father were dead, Devala, 3 Dig. 304 ; Vishnu^ ih. 316; Daya 
Krama Sangraha, 3 Dig. 321 ; Jim. Yahanay ch. v. § 12. In all 
other instances of exclusion the son who is free from similar de- 
fects shall obtain his father’s share of the inheritance, supporting 
with food and raiment him who is excluded, Jim. Vahana, ch. v. 
§ 11, 12. 19 ; Mitac. ch. ii. sec. x. § 9 ; 3 Dig. 304, 324. Sir Thomas 
Strange, 1 vol. 163, adds, “ The same right extending as far as the 
great-grandson. ” 

The defect must have preceded partition. — When the dis- 


* Jnnes and Holloway, J. J. 
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qualification of the out-caste and the rest who are not excluded 
from natural defects arise, before the division or descent of the 
property, they are debarred of their shares. But one already 
separated from his co-heirs is not deprived of his allotment, Mitac. 
ch. ii. s. X. § 6. and note 6 ; 1 Stra. H. L, 163. Hence adultery in 
the wife bars her right of inheritance, for loss of caste, unexpiated 
by penance and unredeemed by atonement it is forfeited, 1 Stra, 
H. i:. 163 ; 2 ik 269 ; S. 270 ; C, 272 ; 0., 3 Dig, 479. It has been 
decided that a woman guilty of adultery is not entitled to mainte- 
nance while the adultery is uncondoned by the husband, ante p. 95. 
But it does not appear to be yet decided whether, with reference to 
Act xxi. of 1850, loss of caste in consequence of adultery would 
bar a widow from inheritance. If condoned, it might be argued 
from the above decision that all rights to which she would have 
been entitled had she not committed adultery would be secured to 
her ; it is doubtful, therefore, whether adultery, per se^ is, under 
the existing change in the law, sufficient to exclude. 

The law with reference to the loss of caste has been abrogated 
by the British Legislature, Act xxi. of 1850. 

Dumb — one who is incapable of articulat in ""sounds Jim. Vahana, 
ch. V. § 9. 

Deaf, blind, and dumb, are excluded on the ground of the 
absence of the rights of initiation and investiture, owing to their 
being unable to master the necessary ceremonies. 

The qualified sons of a disinherited man may inherit with 
CERTAIN exceptions. — But the blameless sons, even of one from 
these causes disinherited, shall take a share according to the text 
of Vishnu, Jim, Valiana, ch. v. § 11 ; Mitac., ch. ii. s. x. § 9 ; 1 
Stra, II, L, 163; Stra. Man, § 226. The legitimate sons even 
of these are sharers of the patrimony, but not the sons born to a 
degraded man after the commission of the act which caused the 
degradation, nor those who are ])rocreated on a woman of a higher 
class, that is, in the inverse order of the classes, their sons do not 
participate even in the property left by the paternal grandfather. 

But their sons, whether legitimate or the offspring of the wife 
by a kinsman, [Kshetr^aja,) are entitled to allotments if free from 
similar defects,” Yajnavalchga, Maijukha, ch. iv. s. xi. § 11 ; Mitac, 
ch. ii. s. X. § 10. 

Special rule for their wives and daughters. — Yajnamlchya 
delivers a special rule concerning the daughters and wives of these, 
“ Their daughters must be maintained likewise until they are pro- 
vided with husbands. Their childless wives, conducting them- 
selves aright, must bo supported, but such as are unchaste should 
be expelled, and so, indeed, should those who are perverse.” If 
she be unchaste, a woman must be turned out of doors, and with- 
out a maintenance, Mayubha, ch. iv. .s. xi. § 12; Mitac, ch. ii. 
B. X. § 11, 12, 13, 14 ; see YajnavaJchya, ii. 148. 283-286 ; 1 Mad, 
^el. Dec, of 1828, 366 ; M, S, D,, 1857, p. 139; 1 Mad, U, C, 
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R. ST 2, S. A, Uo. 369 of 1862. But the commentator says, 
^*M.a\iileiiaTice must not be refused solely on account of perverse- 
ness,” Mitac, ch. ii. s. x. § 15. 

• Religious ohders. — They who have entered into another order 
(perpetual student, hermit, ascetic) are debarred from shares, 
Vasishthay J/ayid'Aa, ch. iv. s. xi. § 5 ; and the next heir succeeds 
as though the devotee were naturally dead, MenUy ch. ix. 211, 212 ; 
Vcisuhtha, Mitac, ch. ii. s. x. § 3 ; 3 Dig. ; 1 Stra. 11. L. 164. 

So the religious pretender, and from a religious order, 

Jim. Yalianay ch. v. § 14. 

Enemy to his father. — One who hates his father is a professed 
enemy to him. Enmity is manifested by attempting his life, and 
so forch. But after the death of the father, by withholding the 
libations of water, and the like, which should be offered for his 
sake, 3 Dig. 303 ; Jim. Vahana, ch. v. § 13 ; Mitac. ch, ii. s. x. 
§ 3 ; Day a Kramay Sangraha, ch. iii. § 3. 

Disease, — As to the nature of disqualifying diseases, and the 
grounds upon which the disqualification proceeds, see 3 Dig, 304, et 
seq. ; 1 Stra. II. L. 156. Disease is made a cause of disability 
from the idea that it is the mark and consequence of sin com- 
mitted in a former, birth, 1 Stra. II. L. 155, 156 ; Stra. Man. 

§ 219. Nothing but the removal of the disease will take away 
the disability, ih. 

A VICIOUS SON — Docs not inherit if other sons exist, Mayuhha, 
ch. iv. s. 11, § S ; Jim. Vahamiy ch. v. s. 1 ; Menu, ix. § 201, 214. 
All those sons wlio are addicted to vice lose their title to the in- 
heritance, Diiya Krama Sangraha, ch. iii. § 5 ; Yajnavalchya. 

Addicted to vice — That is, adliering to a contrary or improper 
course, such as drinking, gaming, &c. This rule appears to be 
more directory than mandatory. The subject is fully discussed in 
3 Dig. 312, and 1 Stra. II. L. 157. 

Dissipation. — There would be great difficulty in applying this 
rule in consequenceof the impossibility of ascertaining the amountof 
guilt that would disqualify, as well as the nature of the crime, and 
English judges would be slow to recognise it ; moreover, there is 
no case in which, according to Hindoo law, disability may not be 
expiated. 

Mr Strange, Man. § 221, says, ‘‘The perpetration of crime in 
general is not to disqualify for inheritance. This alteration in the 
Hindoo law on the subject arises from the Hindoo criminal, having 
been superseded by British criminal law, and the offence of the 
criminal having been adequately provided for by the latter law, his 
sentence cannot be enhanced by the application to him also of the 
Hindoo law, Judgt. of the Sudder Court in Sp. Ap. 40 of 1858. 

But when a party has stolen a portion of the common inherit- 
ance he is civilly disabled from claiming a share in the inheritance, 
ih. Stra. Man. § 222. 

Dissipation op the family estate by gaming, &c. — We have 
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diEKiaased this subject uuder the head of Partition, see 3 Dig. 299 : 
1 Stra, H. D 158, 224. 

Sir Thomas Strange, 1 vol. 159, cites the following observations 
of Mr Colebroohe : — “ In regard to the cases of disinheritance dis- 
cussed in the Digest., b. v. ch. v. s. 1, corresiionding with fifth 
chapter of Jlmuta Vahana and the tenth sec. ch. ii. of Mitac., I 
am not aware that any can be said to have been abrogated, or to 
be obsolete. At the same time, I do not think any of our courts 
would go into proof of one of the brethren being addicted to vice,* 
or profusion, or of being guilty of neglect of obsequies and duty 
towards ancestors. But exj)ulsion from caste, leprosy, and similar 
diseases, natural deformity from birth, neutral sex, unlawful birth 
resulting from an uncanouical marriage, would doubtlessly now 
exclude, and I apprehend it would be so adjudged in our Adawluts. 
That the causes of disinheritance, most foreign to our ideas, are 
still 0 }:)erative, according to the notions of the law among the 
natives, I conclude from some cases that came before me when I pre- 
sided in the Zillah Court. I will mention but one which occurred 
at Benares, at the suit of a nephew against his uncle to exclude 
him from inherited property, on the ground of Ids having neglected 
his grandmother’s obsequies. He defended himself by jdeading a 
pilgrimage to Gaya, where he alleged that he had performed them. 
His plea, joined with assurances of his attendin 
in this respect in future, was admitted, and the claim to disinherit 
him disallowed.’^ 

Amongst a people with whom community of interest is the 
ordinary form of enjoyment of property, it is expedient that some 
security likely to be efficient should exist to protect families against 
the consequences in any of their members of vicious extravagance. 
The extravagant member does not dissipate his own vA calth alone ; 
the other members of the community have an interest in it in com- 
mon with himself. Many authors exclude a man addicted to 
gaming and other similar vices, while others do not deprive tliem 
of their shares, 3 Dig. 300. But by whatever moans they dissi- 
pate that wealth, their allotment on partition is diminished by so 
much as they have squandered and wasted ; the difference, if against 
them, constituting a debt, leaving it to the pursuit of courses more 
distinctly criminal to work at once an entire forfeiture, 3 Dig. 298, 
300 ; 1 Stra. H. L. 158 ; but see ib. 224, post, Partition. 

Women. — A woman is excluded for like defects, and therefore 
the wife, daughter, mother, or any other female may be disqualified 
for the like defects, Mitac. ch. ii. s. x. § 8. 

Barrenness does not disqualify, Stra. Man. § 225. 

Defect removed. — If the defect be removed by raendicaments, 
penance, and atonement, at a period subsequent to j)artitiou, the right 

* See 1 Btng. Rep. 144, where a will by a father partially disinheriting 
one of his sous on the ground of vichnis conduct was sustained on appeal. 


g to his filial duty 
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of partition takes effect by analogy to the case of a son born after 
separation. When a son has been separated, one who is afterwards 
born of a woman equal in class, shares the distribution, Mitac. ch. 
ii. s. X. § 7. 

. If after division, virility, or the other absent qualification, be re- 
gained by medicines or other means, the person will then receive 
his share as a son born after partition does, Mayukha, ch. iv. s. xi. 
§ 2 . 

Illegitimacy. — Illegitimate offspring, save among Soodras, can- 
not inherit, 1 Stra, H, L. 1 65 ; Stra, Man, § 228. Among Soodras 
the bastard gets a smaller share than the others, Jim. Vakana, ch. 
ix. § 29, 30. 

Sons of a woman married in irregular order. — The sons of 
a woman married in irregular order, as well as he who is produced 
through a kinsman, (sagotra,) and an apostate from a religious 
order, never obtain the inheritance, Katyayana Mayuhha, ch. iv. 
s. xi. § 5 j Jim. Vahana., ch. v. § 14, 15. For an explanation of 
the expression, ‘‘produced through a kinsman,” see MayuMux, ch. 
iv. s. xi. § 6. 

Sons of a woman op a higher class. — If sons be begotten by 
a husband on a wife, sprung from a higher class, they shall not 
take the inheritance, Mayukha, ch. iv. s. xi. § 7 ; Jim. Vahana, ch, 
V. § 15. 

But the son of a woman married in irregular order may be heir, 
provided he belong to the same tribe with his father, and so may 
the son of a man of a different but superior tribe by a woman 
espoused in the regular gradation. The son of a woman married 
to a man of an inferior tribe is not heir to the estate. Food and 
raiment only are due to him by his kinsman ; but on failure of 
them he may take the paternal wealth, Jim. Vahana^ ch. v. 
§ 16. ' 

Maintenance. — An impotent person, an out-caste and his 
issue ; one lame, a madman, an idiot, a blind man, and a person 
afflicted with incurable disease, as well as others similarly disquali- 
fied, must be maintained, Yajnavalchya cited Mayukha^ ch. iv. s. 
xi. § 1 ; Menu. ch. ix. 202 ; 3 Dig. 303. All those excluded from 
participation must be maintained during the rest of their lives by 
those who get the estate, Mayukha, ch. iv, s. xi. § 9 ; Jim. Vahana^ 
ch. V. § 10; Mitac. ch. ii. s. x. § 5. Except those entering an- 
other order, out-castes and their sons, MayukJuiy ch. v., §10; Jim. 
Vahana, ch. v. § 11 ; Daya Krama Sangrahuy ch. iii. § 15, 16. 
The penalty of degradation is incurred if they be not maintained, 
Mitac. ch. ii. s. x. § 5 ; MenUy ch. ix. § 202. 

The incompetency of the wives of disqualified persons to inherit 
has also been declared by Yajnavalchya. Their childless wives, 
conducting themselves aright, must be supported, but such as are 
unchaste should be expelled ; and so, indeed, should those who 
are perverse. Their daughters also should be maintained until 
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provided with husbands, Day a Krama Sangraha, cb, iii. § 17 ; see 
Stra, Man. § 230. 

If those labouring under disqualification should marry, the oflf- 
spring of such as have issue shall be capable of inheriting, Menu, 
ch. ix. § 203 ; Jim. Yaliana, ch. v. § 17, 18. If they be free from 
similar defects, their daughters must be maintained until married, 
and their childless wives must be supported during life, Jim. 
VcJiana, ch. v. § 19. 

Adoption. — Of these (two descriptions of offspring, legitimate 
offspring, and issue of the wife) the impotent man may have that 
termed issue of the wife, the rest may have legitimate progeny 
likewise. The specific mention of ‘‘ legitimate issue and off- 
spring of the wife ” is intended to forbid the adoption of other 
sons, Mitac. ch. ii. s. x. § 11, so that no ado2)tion can take place; 
such a son, if ado^ited, could not get anything which his father was 
disqualified to inherit. See “ Adoption.*^ 

Religious institutions. — This is another description of pro- 
perty which is referred to in other portions of this work, and will 
be found under this head in the index. 
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Gifts inter vivos — Gift hinding as against alienee — Manasapuira — 
For iKiyment of debts of undivided Hindoo by widow — Father-in- 
law of Jieddi caste cannot disinherit his heir — Childless widow where 
collateral heirs of husband — In default of male issue widow succeeds 
to her husband's estate u'ithout the power of alienating what devolves 
upon his heirs after her death — The question and authorities 
discussed — Stridhana — No restrictions on alienation except land^ 
the gift of husband — Saudaiyca — Will — iSaudaiyca Stridhana — 
Second marriage, right of wife to sue for — Will — Excluding one of 
fo u r sons from tli efi i mily estate — Shrofriya mcoi f erred for life — Each 
holder cait only alienate for his own intei'est — Sunnud, or mainte- 
nance' deed — Construction of from generation to (feneration'' — Sub- 
ject to allowance for ceitaiit classes of the family — Tora Coras is 
alienable — Zemindar cannot aliemde his temindary, nor encumber 
beyond his own life — Alienability of share of undivided family pro- 
perty — Fartition — M<dabar law — Sale by consent of all the members 
of the taraivad — The assent of the ana'ndravati is necessary. 

Gift inter vivos. — It is competent to a Hindoo to make a gift 
of his property by deed inter vivos, (which is in the nature of a will ) 
1 Stra. II. L. pp. 17, 18, 258 ; Eshanchund llai v. Eshanchund liai ; 

1 Beng. Sud. 1). A. II. 2 \ Sreemarani llai v. Bhya Sha, ib. 29. It 
would not perhaps be good if given to one sou in exclusion of the 
others. 

Gift bindincx as against alienee — Manasabutra. — By the 
Hindoo law a min may make a gift of any of his property binding 
as against himself. Where a Hindoo made a gift to a person, 
whom he said he had taken as his manmaputraf he cannot set it 
aside on the ground that he made a mistake in supposing that the 
donee could perform his funeral rites, AbhaeJnm v. liamachindrayya, 

1 Afad. II. C. It. 393. Per curiam, nothing is clearer than the' 
proposition, that by Hindoo, as by English law, any man may make 
a gift of any of his property binding as against himself. 

For payment of a debt of an undivided Hindoo by widow. — 
The widow of an undivided Hindoo has no right to sell his property 
for payment of his debts, even if self-acquired, Namsevaga Chetti v. 

* From Can. Manami ^borrowed from Manas, /xcuos,} and Putrason, 
Stokes. 
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Stfvaga'miy 1 Mad, 11. C. M. 374. Her husband's brothers were living 
oonsequeutlj they succeeded to her husband’s property, and were 
bound to pay his debts. 

A father-in-law, although of the Reddi caste, cannot disinherit 
his heir in favour of his son-in-law, Tayumana Reddi v. Ptruiwd 
Reddi, 1 Mad. 11. C. R. 51. 

The plaint set forth that plaintiff’s father in-law, having no 
is'^ue male, and having given plaintiff his only daughter in mar- 
riage, had, in accordance with the custom of his caste, exe- 
cuted a deed conveying all his property to the appellant absolutely. 
After his death the defendants, the first and third of whom were his 
brothers, and the fourth who claims to be his paternal nephew and 
adopted son, forcibly carried away the property comprised in the 
deed, and the suit was instituted to recover this property. The 
district munsiff passed judgment in favour of the plaintiff, and the 
civil judge confirmed this decree on a{)peal. The High Court re- 
versed the decree as being at variance with the known and funda- 
mental rules of Hindoo law. The admission said to be made by 
the fourth defendant — viz., that a custom prevailed amongst per- 
sons of the Reddi caste, of constituting a son-in-law heir to the 
property of his father-in-law, is no admission of the legality of the 
practice, and that this custom has not the force of law has been ex- 
pressly declared by the Sudr. Court in S. A. No. 89 of 1859, p. 
250 j M. S. D. per Stranga and I'rere, J.J. 

Childless widow wheue collatehalheius of husband. — If there 
be collateral heirs of the husband, the widow cannot alienate the 
property except for speci^il jjurposes. For religious or charitable 
purposes, or those which are supposed to conduce to the spiritual 
welfare of the husband, she has a larger power of disposition than 
that which she possesses for purely worldly purposes. To support 
an alienation for the latter she must show necessity. On the other 
hand, it may be taken as established that an alienation by her, 
which would not otherwise be legitimate, may become so if made 
with the consent of her husband’s kindred. But it surely is not 
the necessary, or logical consequence of this latter proposition that 
in the absence of collateral heirs to the husband, or on their failure, 
the fetter on the widow’s power of alienation altogether drops. 
The exception in favour of alienation with consent may be due to 
a presumption of law, that where that consent is given the purpose 
for which the alienation is made must be jiroper. Nor does it 
appear to their lordships that the construction of Hindoo law 
which is now contended for can be put upon the principle ^^cessante 
ratione cessat ipsa, It is not merely for the protection of 

the material interests of her husband’s relations that the fetter on 
the widow’s power is imposed. Nevertheless, authorities from 
Menu downwards may be cited to show that, according to the prin- 
ciples of Hindoo law, the proper state of every woman is one of 
tutelage, that they always require protection, and are never fit for 
independence, Sir Thoinas Sira. H. L. 242, cites the authority of 
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Menu for the proposition that if a woman has no other controller 
or protector, the king shall control or protect her. Again, all the 
authorities concur in showing that, according to the principles of 
Hindoo law, the life of a widow is to be one of ascetic privation, 2 
Coleh. Dig. 459. Hence, probably, it gives her a power of disposi- 
tion for religious, which it denied her for other purposes. These 
principles do nut seem to be consistent with the doctrine, that on 
the failure of heirs a widow becomes completely emancipated, per- 
fectly uncontrolled in the disposition of her property, and free to 
squander her entailed wealth for the purpose of selfish enjoyment. 

Their lordships are of opinion that the restrictions on a Hindoo 
widow’s power of alienation are inseparable from her estate, and 
that tbeir existence does not depend on that of heirs capable of 
taking on her death. It follows that, if for want of heirs, the 
right to the property, so far as it has not lawfully been disposed of 
by her, passes to the crown — the crown must have the same power 
wliich an heir would have of protecting its interests by impeachiug 
any unauthorised alienation by the widow, the Collector of Mamli- 
patam v. Camly Vencata Narramapali, 8 Moore's In. yip. 553. 

In default of male issue widow succeeds to husband’s estate 

WITHOUT POWEU op ALIENATING WHAT DEVOLVES UPON HIS HEIRS 
AFfER HER DEATH. — According to Hindoo Jaw the widow, in default 
of male issue, is entitled to succeed to the whole of her deceased 
liusband’s estate. But her title to such estate is only as tenant 
for life, and she has no power to alienate or devise any portion of 
her husband’s estate, which on her death devolves on his legal heirs, 
Keerut Sing v. lioolahul Sing, 2 Moore's In. Ap. 331. 

This was an appeal from the Sadder Dewanng Adawlut of Bengal, 
in three suits brought for the recovery of Ccrtaiu property in the 
district of Benares. The following qutstions and answers were put 
to and obtained from the pundits of the Provincial Court. 

Ques. The whole of the Zemindary having descended to Rajah 
Juswund Sing, after having been previously held by several genera- 
tions, and Rajah J uswund Sing having died without children, leaving 
his widow as his heiress, if the said wife, by the execution of a was- 
seeyut-namah, (a will or testament,) transfer the Zemindary to Keerut 
Sing, will such transfer be legal according to the Sastras or not? 

A ns. A Hindoo woman has not the power of granting property 
to another. If the woman referred to give the property to a near 
relation, who may possess strong claims upon the property, still 
the transfer will be illegal without the consent of the heirs. 

The Judicial Committee of the Privy Council held that there is 
not the least doubt that this answer, if a true exposition of the 
law, must govern the claims of all parties to the property. It 
is in conformity wdth the law as laid down and acted upon in 
former cases, Dajunder Narain Dae v. Bijni Govind Sinq, 2 Moore's 
In. Ap. 181, 191. 

The QUESTION discussed AND AUTHORITIES CITED. — In Cossiuaut 
Bysach v. llurroosoondry Dosse and Cnmmolemoney Douse, 2 Mori. 
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Di{f, p. 198, (1819,)* a very important jodgment was delivered 
ill Bombay by Chief- Justice East bearing upon the question as to 
the rights of a childless widow to the property of her deceased hus- 
band, and in which all the authorities are reviewed. 

This case was heard in Dec. 1814, when it was decreed Bissonaut 
Bysack (the succession to whose property was in litigation in the 
suit) having died without issue, t the defendant, Hurroosoondry 
Dossee, as his widow was, by the Hindoo law, entitled to an interest 
for her life in the whole of his immoveable, or real estate, and to an 
absolute interest in the whole of his moveable, or personal estate, 
and directing an account of the personal estate. There were sub- 
sequent proceedings upon a re-hearing, and upon a supplemental 
bill, filed for the purpose of establishing certain testamentary 
papers, J the proof of which failed altogether ; and on the account 
taken before the master, the personal estate of Bissonaut Bysack 
was in Nov. 1815 reported by him to amount to Rs. 274,700, in 
company's securities, at 6 })er cent., together with other personal 
estate of small amount. On which an order was made on the 8th 
April for transferring those sums to the account of Hurroosoondry, 
and a final decree parsed. 

A bill (April 1817) of review was filed (on the 9th Sept. 1818) 
assigning for error in the interlocutory decree of Dec. 1814, that 
Hurroosoondry, the widow of Bissonaut Bysack, is not by the 
Hindoo law entitled, as declared by that decree, ‘‘ to an absolute 
interest in the whole of his moveable, or personal estate, or any 
part thereof, nor to any interest in the same, other than for the 
term of her natural life, subject to the several powers, restrictions, 
and qualifications, in and by the Hindoo law in such case ordained 
and provided.’’ Other errors are assigned in the decree of the 8th 
of April 1816 ; that as Hurroosoondry Dossee is a childless widow 
of a Hindoo, and incapable again of contracting wedlock, § and the 
complainants are the next legal representatives of her deceased 
husband, Bissonaut Bjsack, and as such entitled to the whole of 
his estates and property on her decease ; the company’s securities 
and cash standing in the books of the Accountant-General to the 
credit of Bissonaut Bysack ought not to have been decreed to be 
transferred generally to her credit, but only in trust for her, or for 
her use and enjoyment during her natural life, subject to such 
powers, restriction, and qualifications, as are by Hindoo law pro- 
vided. And also for that it is not ordered by either of the said 
decrees that Hurroosoondry Dossee should abide or reside with 
and under the care, protection, and guardianship of the com- 
plainants, who, as surviving brother of Bissonaut Bysack, are alone 

* The decision in this case was affirmed on appeal by the Judicial Committee 
of the Privy Council on the 24th June 1826. See Cl. R. 1834, 91. 

+ It was also a part of the decree that Bissonaut Bysack, being at the time 
of his death an infant under sixteen, could not by the Hindoo law make a will 
Note by Sir E. H. East. 

X A supposed will of the father of Bissonaut Bysack. 

§ Now altered by Act xxi. of 1850, see avte^ p. .‘J3. 
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entitled by the Hindoo law to the care, guardianship, and protec- 
tion of his widow. 

To this biJJ there is a general demurrer. 

Upon the last ground of error the pundits have uniformly 
answered that the widow was not bound to Jive with her husband’s 
relatives. 

The 8th question put by the Court to their pundits, — If a widow, 
from a just cause, cease to reside in the family of her husband, does 
she thereby forfeit her right of succession to her deceased husband’s 
estate ? 

Am, If a widow, from any other cause but for unchaste pur- 
poses, cease to reside in her husband’s family, and take up her 
bode in the family of her parents, her right would not be forfeited. 

Here there was a good cause at the time — viz., the extreme 
youth of the wife, and no pretence was made of the prohibited 
cause. 

The great question which has been raised is, Whether the widow 
take the personal estate devolving on her at the death of her hus- 
band, absolutely, as the decree has pronounced, or merely in a, and 
what, qualified manner ? And if the decree bo wrong in this re- 
spect, I am of opinion that it is also wrong in limiting the real 
estate to her for the express term of her life. I shall consider, 

1st, What right the husband had over his real or personal 
estate. 

2d, What interest the widow has in either, by devolution, on his 
death without male issue, according to the text-writers on the 
Hindoo law, and other Hindoo authorities, either native, or 
British. 

3d, How far the decisions which have taken place in this court 
have decided the question. 

It seems to be clear, from the Daya Bhaga, that a Hindoo may 
dispose of his self-acquired property, whether real, or personal, as 
be pleases. But with respect to ancestral property, the case seems 
different according to the same book. Chap. ii. pars. 9-14, treating 
of the rights of a father in ancestral land, or in a corrudy, or chat- 
tels, and observing that chattels, from their association with land, 
must mean slaves, and not chattels generally, says that a Hindoo 
cannot make unequal distribution of ancestral estate among his 
sons as he may with regard to his own acquired wealth. Par 20 
says, that upon partition of ancestral wealth, (by which is cer- 
tainly to be understood real, or immoveable estate from what pre- 
cedes and what follows,) which can only take place by the choice 
of the father alone, and not of the sons, the father is entitled to a 
double portion, or, as it is said in par. 73, to two shares. Then 
follows par. 22 — “ The father has ownerships in gems, pearls, and 
other moveables, though inherited from the grandfather, and not 
recovered by him, just as in his own acquisitions, and has power 
to distribute them unequally as Yajnyawalcya intimates; ‘the 
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father is master of the pearls, gems, corals, aud of all moveable 
property.’ ^ But neither father nor the grandfather is so of the 
whole immoveable estate. 

In par. 23 it is said, “ Since the grandfather is here mentioned, 
the text must relate to his effects. By saying ‘ all,’ after specify- 
ing gems, ])earls, &c., it is shown that the father has authority to 
make a gift, or any similar disposition of all effects, other than 
land, &o. ; but not of immoveables, a corrody, aud chattels, (i.e, 
slaves,) ” &c. 

By these and several other passages which follow — and others 
might be cited to the same effect — it distinctly appears that move- 
able property, or, as we should express it, personal property, (ex- 
cluding slaves, who, as in the ancient law of England, are considered 
as realty,) though descending to the male heir from his ancestor, is 
held by him, at his own absolute dis[)<)sal, in the same manner as 
self-acquired property of his own. But that over ancestral pro- 
perty he has only a qualified right of disposition, lie is only en- 
titled to a double share of it upon partition amongst himself and 
his sons. 

He is not, the text cited says, the master of the whole immove- 
able estate. 

The same distinction holds in the case of a son born after a par- 
tition of ancestral property between father and sons : the afterbf>rn 
son is entitled to an equal share of the land, and his brothers must 
make contribution from their shares ; and so it is of a corrody, or 
of slaves. But it is otherwise as to ancestral moveable, or personal 
property, partitioned before the birth of the younger son, concern- 
ing which no contribution is directed ; for, says the book, (citing 
Srilcrishna^) ‘‘ gems, pearls, &c., are similar to a man’s own acquired 
wealth.” Again, in treating of the participation of sons by women 
of various tribes, the Daya Bhaga states the law to be express, 
that the sons of twice born classes have a right to the hereditary 
field, and the Soodra is alone excluded. So a passage of law ex- 
presses, ‘‘ The son begotten on a Soodra woman by a man of a twice 
born class, is not entitled to a share of the land, but one begotten 
of her being of equal class, shall take all the property, whether 
land, or chattels. Thus is the law settled.” 

The same doctrine is laid down in the Miiaesharo.^ (Benares law.) 

I mention these authorities for two purposes ; first, to meet the 
argument which was urged at the bar, that the Hindoo law, as set 
forth in the Daya Bhaga, and prevailing in Bengal, makes no dis- 
tinction as to real, or personal property, except in the two certain 
cases mentioned — viz., 1st, Where the father attempts to dispose of 
real property in his lifetime without the assent of his sons, and 
2dly, With regard to the peculiar property or stridhana of the wife, 
(or widow,) of which she can only dispose of the personalty, but 
not of the realty ; and that the mention of these two exceptions 
only shows that the general rule is otherwise, whereas it plainly 
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appears from these authorities that the general distinctions run 
through the Hindoo law as recognised in the Daya Bagha for Ben- 
gal ; and that it is incumbent upon those who deny the widow’s 
absolute right over the personalty to show, by express authority, 
she takes a different estate in it from her husband, and from all 
others who would succeed him. And that for this purpose it is 
not sufficient to show that the right of succession to real and per- 
sonal property is in the same person or persons, by the Hindoo 
law, for that is clearly established and universally admitted, but 
the right of disposition over it by the party so succeeding, is a dis- 
tinct thing. 

The second purpose in mentioning these authorities is more im- 
mediately important to the decision of the question in judgment, 
whether the decree assigning to the widow the personal estate ab- 
solutely, and the real estate for her life only, can be supported 
without express authority taking that distinction in respect of her 
succession to husband’s property; it being certain that it is an estate 
different from that which he held, and from that which she would 
transmit in the same property to the next heir, or successor. 

It is a different question, whether, if the father convey ancestral 
landed property without the assent of his sons, such conveyance 
will be invalid against them, or whether it be only sinful in him, 
and the conveyance would be good ? In one place it is said, {Daya 
Bhaga, c. ii. 23,) that the prohibition of giving the whole immove- 
able ancestral estate forbids the gift, or other alienation of the 
whole, because immoveables, and similar possessions are means of 
supporting the family, “ and hell is the man’s portion if they suf- 
fer,” which seems to imply a religious and not a legal prohibition ; 
and it is admitted (par. 24) that the prohibition is not against the 
transfer of a small part, not incompatible with the support of the 
family ; and even the whole immoveable and other property (par. 
26) may be sold if necessary for their support, or his own. In the 
comment on the last paragraph, Srih'ishia is cited in the margin 
thus, ‘‘ In like manner, if there be no land, or other permacdsut 
property, but only jewels or similar valuables, he is not authorised 
to expend the whole, for the reasons hold equally. But the decla- 
ration of a power over moveables supposes the existence of both 
sorts of property. It should be so understood.” 

This seems to put the whole law of alienation, including self- 
acquired, as well as personal ancestral property, upon the ground 
of a religious and moral prohibition, to dispose of any of it which 
may be necessary for the maintenance of the family ; to which 
extent it certainly cannot be supported as a legal prohibition so as 
to render the transfer invalid. And though it is stated by Vyasa 
{Daya Bhaga, c. ii. 27,) that one parcener may not without the con- 
sent of the rest make a sale, or gift of the whole immoveable estate, 
nor of what is common to the family ; yet in par. 28 it is said that 
those texts of Vyasa exhibiting a prohibition, are intended to show a 
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moral ofifence, aud are not meant to invalidate the sale or other 
transfer/* and (par* 29J that other like texts, such as a gift or sale 
of immoveables or bipeds, acquired by a man himself, should not 
be made by him unless convening all his sons, must be interpreted 
in the same manner, and then it concludes, (par. 30,) “ Therefore 
since it is denied that a gift or sale should be made, the precept is 
infringed by making one ; but the gift or transfer is not null, for 
a fact cannot be altered by a hundred texts.” 

This, it is true, is applied particularly to the cases of a gift or sale 
by a parcener of his share of that which is held in common, and of 
self-acquired property of both sorts; but the principle is more 
general, and at all events it is sufficient to make me pause before I 
give assent to an answer given by the pundits in this case, (in which 
they differed from five of their brethren,) that a gift of money or 
other moveable property made by the widow, other than such as is 
allowed by law, is invalid, and may be recovered back, not only by 
the next heir, but by herself, and in which they differed from the 
Sudder pundits, who thought the gift valid against herself, though 
not against the next heir. 

And though in partition of ancestral property between a father 
and his sons, he is limited to take a double or two shares, as before 
stated, yet in some passages {Day a Bhaga, o. ii. 4G) it seems to be 
admitted that he is competent to sell, give, or abandon the pro- 
perty,” and, on the other baud, though it seems admitted in a variety 
of passages, that a father may do what he pleases with his self-ac- 
quired property, yet at the conclusion of chap. ii. of the Daya 
Bhagat par. 34, &c., it is laid down in the common terras of prohi- 
tion, ‘‘ But let not a father distinguish one son at a partition made 
in his lifetime, nor on any account exclude one from participation 
without sufficient cause which, unless it be taken to be merely 
monitory, is in express contradiction to all tliat was said before. 

In the case of Ncmoychiirn Midllck in this Court in 1807, or 1808, 
Mr Compton stated that it was considered that though a Hindoo 
could not properly dispose of patrimonial estate without the consent 
of bis sons, yet if be do, the disposition is valid. 

But whatever restrictions may, by law, or by religious or moral 
prohibitions, be imposed on the husband in respect to the partition, 
or voluntary gift, or alienation of the whole of his ancestral real 
property, the whole of it appears to be answerable in his hands for 
debts ; and this not only for debts contracted by his ancestor, but 
by himself ; and in this respect, also, his estate must differ from 
the estate for life only, decreed to the widow in the land, though 
the estate is answerable in her hands for the debts of her husband. 

There are other parts of the Daya Bhaga where an act is de- 
clared to be unlawful, aud yet vabd, such as a partition by brothers 
without the consent of the mother in her lifetime. 

Having shown what estate the husband has in his real and personal 
ancestral estate, I proceed to the second question. What interest 

H 
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the widow does take in the real and personal property of her hus- 
band by devolution of law on his death without male issue, according 
to the text- writers on the Hindoo law 1 

If the Eatnacara and the Chintamani be authorities for the Hin- 
doo law in Bengal, they must decide the question at once ; for 
they are plain and explicit upon the very point. 

For in commenting upon the text of Kdiydyana^ viz. — ‘‘ Let the 
childless widow, preserving unsullied the bed of her lord, and abid- 
ing with her venerable protector, enjoy with moderation the pro- 
perty (i.e, as before stated, her husband^s estate after his decease) 
until her death the author of the Eatnacara observes, that the 
property of her husband (spoken of in the text) is property which 
has been the wife’s in right of her relation to him as her husband. 
It is of two sorts — 1st, That which, upon his decease, became her 
property for want of other preferable successor ; 2d, That which in 
his lifetime became hers in right of her relation to him. In regard 
to the first, the law declares that she may place, or dispose of effects, 
other than immoveables, as she pleases, and remaining with, that 
is, near her venerable protector and natural guardian, and preserv- 
ing unsullied the bed of her lord, she may so pass her time. Con- 
cerning the immoveable estate, the law provides, “ Let her enjoy it 
until her death, and afterwards let the heirs take it.” 

The comment of VacJmpati Misra^ author of the Chintamaniy is 
to the same effect, “ The heritage of her husband is wealth of her 
husband, being either that which became the woman^s property 
when he died, for want of another, a preferable successor, or which 
became hers by his consent in his lifetime.” Concerning the first, 
the law declares, ‘‘ Let the woman place her husband’s heritage 
as she pleases when he is deceased.” This, however, regards 
effects other than immoveables ; but in respect of the im- 
moveable property, the law provides, “ Let her enjoy until her 
death with moderation that is, not expending too much, &c. 
Thus in the case of the immoveables of her deceased husband, 
which have devolved on the wife, she has not power to give, or 
alien them. 

In the MS. judgment of A/r Harrington upon the case of Bhya 
Jha in 1812, in the Sudder Dewanny Adawlut^ which I have seen, 
after observing that the Eatnacara and the Chintamani are works 
of the highest authority in Tirhoot, he concludes, after stating 
the passages : ‘‘ From these passages of most undoubted authority 
it is evident that the widow has power to consume, or to give, or 
to sell in her lifetime, the moveables which may have devolved 
upon her by the death of the husband, but has no power over the 
immoveables beyond a moderate and frugal enjoyment of them. 
After her death, the estate which she enjoyed frugally during her 
lifetime shall pass to the heirs of her husband.” 

This doctrine of the Eatnacara and the Chintamani has the merit 
(not a little one of the Hindoo law) of being clear and intelligible, 
and all must agree that it gives a wholesome rule with respect at 
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least to the real property ; and except in cases where the personal 
property is very ctjnsiderable, it would give a convenient rule for 
practical purposes for that also. But Mr Colehroohe, in his letter of 
the 27th of Feb. 1812, addressed to Mr Harrington upon the sub- 
ject of Bhya Jha's case, then in judgment, says that this doctrine, 
which he considered to be that of the Mithila school, “ is no doubt 
at variance with the doctrine of the Bengal school, which controls 
the widow even in the disposal of personal property.^’ And Mr 
Hamngtotiy in the MS. judgment in the case before referred to, 
only states that the llainacara and Chintamani “ are unquestion- 
ably works of the highest authority in Tirhoot ; thereby seemingly 
to admit of a different doctrine in Bengal as affirmed by Mr Cole- 
hrooke, and the case then in judgment appears by the terms to have 
arisen in a part of the country subject to the Tirhoot law, and 
there is no case in Mr Harrington's printed reports of decisions in 
the Siiclder Dewanny Adawlut^ in which the same doctrine has 
been applied to Bengal. 

It further appears, upon inquiry from those who are likely to 
be best acquainted with the decisions and practice of the Budder 
Detvanny Adawlnt — and in referring to this source of information 
I am guided principally by the statements which I heard in Court, 
for my own means of information out of Court have been very 
limited, and not satisfactory — to be the general understanding of 
the persons acting in, or connected with, that Court, that the 
widow takes, in Bengal, the same estate, with the same power of 
disposition over it, in the personalty as in the realty devolving to 
her by the death of her husband without sons, and that this has 
always been considered to be the rule in that Court. 

If this be so, it is deserving of great weight ; for the jurisdiction 
of that Court must necessarily afford frequent occasions for raising 
the question, if any doubt were considered as attaching to it ; and 
yet it is so singular that several cases should occur in the printed 
Reports concerning the widow’s right of alienation, or disposition 
over the whole, or parts of the realty, which it might be imagined 
was least likely to be attempted, or sustained, if her power of dis- 
position over even the personalty was denied, without any distinct 
question raised, or decision upon the latter. Thus, however, the 
case seems to stand in the Alofnssil^ resting, so far as I have been 
able to collect (but, as I have before stated, my own means of in- 
formation have been very slender and unsatisfactory) upon opinion 
merely, but that opinion strong and general against the doctrine 
of the Mithila school, as applied to Bengal, upon the point now in 
judgment. 

The same opinion was communicated by the two pundits of that 
Court, who agreed in all points with our own pundits, except as to 
the invalidity of a gift of immoveable or moveable property by the 
widow as against herself. The general doctrine of these pundits 
(with the exception I have mentioned) is to be found in the answer 
given by our Court pundits upon the argument of the case. 



HINDOO LAW. 


ik; 

They rest their doctrine upon the authority of the Daya Bhaga 
and Daya Tatwa^ as overruling in Bengal the authority of the 
Ratnacara and the Chintamani ; not denying the authority of these 
last-mentioned books when uncontradicted or uncensured by the 
former, but affirming that the Rainacara and the Chintamani are 
contradicted and overruled by the Daya Bhaga and Daya Tatwa 
upon the point in judgment, which latter books, they affirm, give 
only a life interest to the widow in both the real and personal 
estate, with the power of disposition as to both for the benefit of 
her husband’s soul, observing moderation, but without authority to 
dispose of either for worldly purposes unconnected with religious 
purposes, without the consent of her deceased husband’s kinsmen. 

The five pundits who were opposed to the others affirm the 
authority of the Ratnacara and Chintamani in giving to the widow 
an independent authority over the moveable part of her husband’s 
estate, though not over the fixed property other than for her life ; 
and they deny that this doctrine is contradicted, or declared inad- 
missible by the Daya Bhaga or Daya 2'alim^ in neither of which 
latter, they say, is the subject particularly noticed ; and they con- 
tend that by these last-mentioned authorities the donation of the 
property by the widow is valid, though they admit that the donor 
incurs moral guilt by it. 

This narrows the inquiry to this point — viz., Whether the Daya 
Bhaga (which is admitted by all to be the ruling authority for 
Bengal) does invalidate the disposal of personal property by the 
widow at her pleasure ? in which case it could not properly be 
decreed to her absolutely, or whether she has the absolute right of 
disposition over it by law, however she may incur religious or 
moral guilt by such disposition for worldly purposes of her own? 
The most material passages of the Daya Bhaga are to be found in 
the 4th and 11th chapters, but principally in the last. The 4th 
treats of the succession to a woman’s property, which for this pur- 
pose is divisible into property given to her in the lifetime of her 
husband, and property of her husband devolving to her upon his 
death. The former is considered as her own peculiar property or 
stridhana which in general she may disposcof as she pleases, except im- 
moveable property given her by her husband, in which she has only 
a life interest, and upon her death it descends to his heirs, and not 
to her parental heirs ; and except immoveable property given to 
her by her own parents, in her maiden state, which always goes 
to her brother, if she die without issue, chap. iv. sec. iii. part 12. 

The Daya Bhaga (c. iv. e. i. § 9) refers to this head of the 
peculiar property of a woman given to her in the lifetime of her 
husband. “ Katyayana says, ‘ Let the woman place her husband’s 
donation as she pleases when he is deceased which is construed 
to mean, “ Wealth given to her by her husband she may. dispose 
of as she pleases when he is dead,” &c., in contradistinction to the 
opinions before cited of the authors of the Ratnacara and Chinta- 
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mani^ which extend it “ to property which has devolved on a widow 
on the death of her husband, leaving no preferable heir, as well as 
to property accruing to her during his lifetime by his consent, 
(fee. ; and contrariety of construction is expressly stated in the 
annotation upon the passages cited from the Daija Blmga. This 
fourth chapter also asserts (s. i. 12) the right of the widow to 
take “the whole estate of her husband who leaves no male issue/^ 
but reserves the full discussion of that question to the eleventh 
chapter. 

The eleventh chapter is tliat on which the judgment will prin- 
cipally depend. 

Its title is, “ On succession to the estate of one who leaves no 
male issue.” 

Sec. 1 is on the widow’s right of succession, par. 2 : VriJiaspati 
says, “ In Scripture and in the Code of Law, as well as in popular 
practice, a wife is declared by the wise to be half the body of the 
husband, <feo., of him whose wife is not deceased half the body 
survives ; how then should another take his property if half his 
body is alive V' And in chapter xi. s. 1, 2G, “ nor is there any proof 
of the position that the wife’s right in her husband’s property accru- 
ing to her from her marriage, ceases on his demise. But the ces- 
sation of the widow’s right of property, if there be any male issue, 
appears only from the law ordaining the succession of male 
issue.” And again, in the same cha})ter and section, par. 54, it is 
said, “ Let the wife of a deceased man, who left no male issue, 
take his share, notwithstanding kinsman, a father, cfec., be present,” 
(fee. And in par. 2, “ If her husband die before her, she shares 
his wealth, this is primeval law. Having taken his moveable 
and immoveable property, the precious and base metals, the grains, 
the liquids, as well as the clothes, let her duly offer his monthly, 
half-yearly, and other funeral rej)ast8. With presents offered to 
his manes, and pious liberality, let her honour the paternal uncle 
of her husband, his spiritual parents, and daughters, suns, and 
children of his sisters, his maternal uncles, and also ancient and 
unprotected guests and females of the family. Those near or 
distant kinsmen who became her adversaries, or who injure the 
woman’s property, let the king chastise by inflicting on them the 
punishment of robbery.” Par. 3 of chap. xi. sec. 1, goes on to say, 
“ By these seven texts, Vrihaspati, having declared that the whole 
wealth of the deceased man, who had no male issue, as well as the 
immoveable, as moveable property, the gold and other effects, shall 
belong to his widow, although there are brothers of the whole 
blood (fee., and having directed that any of them who become their 
competitors for the succession, or who themselves seize the pro- 
perty shall be punished as robbers, totally denies the right of the 
father, the brothers, and the rest, to inherit the estate if a widow 
remain.” The fourth par., designating the order in which the heir 
to the estate of one who dies, leaving no male issue, places the 
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wife at the head of the list, the daughters next, then both the 
parents, brothers, &c. The sage (named before propounds the 
succession of the widow in preference to all the other heirs. Par. 
5 says, “ So Vishmt ordains * the wealth of him who leaves no male 
issue goes to the wife, on failure of her it devolves on daughters ; 
if there be none it belongs to the father,^" &o. Par. 6 declares, 
“ By this text, relating to the order of succession, the right of the 
widow to succeed in the first instance is declared. It must not be 
alleged that the mention of the widow is intended merely for the 
assertion of her right to wealth suflficient for her subsistence. For 
it would be irrational to assume different m^^anings of the same 
term, used only once by interpreting the word wealth as signifying 
the whole estate in respect of brothers and the rest, and not the 
whole estate in respect of the wife.” Par. 7 says, “ Thus Vrihat 
Menu says, ‘ The widow of a childless man, keeping unsullied her 
husband’s bed, and preserving in religious observance, shall present 
his funeral oblation, and obtain his entire share.’ ” 

It is clear, from all these texts, that the widow of one who dies 
without male issue takes the entire share or estate of her husband, 
both in his moveables and immoveables, without distinction, and 
she takes his whole share or estate, either as the surviving half of 
his pei*son, as it is said in par. 2, or as his first and immediate heir, 
as it is said in par. 4 or as it appears from par. 6, by necessary 
construction of the law, which gives over his wealth or whole 
estate to the collateral male heirs, in default of wife or daughters, 
by the same words used once only. The same par. expressly nega* 
tives “ that the mention of the widow as the first heir is intended 
merely for the assertion of her right to wealth sufficient for her 
subsistence,” for the law gives the whole estate of her husband by 
the same word that it gives it to the whole male collaterals in her 
default. 

The natural construction of most of these texts would lead to 
the conclusion that the ultimate or absolute right of property, or 
the fee, as we should call it, in relation to real estate, was not in 
abeyance, or vested over in remainder during the widow’s life, but 
that it is as much in her as it was in her husband during his life, 
or as it would be in his next collateral male heir after her death 
without female issue, and from thence it would seem liable in her 
hands for the debts of her husband. And yet I believe that in 
the bill of foreclosure, &c., it has been most usual to add the first 
male heir in remainder, but this may be done in particular cases, 
pro majori cateld. 

There are some of the expressions, however, in these texts that 
seem to regard more the amount than the quality of the estate 
which the widow takes ; such as the “ whole wealth,” “ the entire 
share,” and not merely enough for her subsistence. And it is to 
this distinction that the annotation on par. 7 relates. In that 
par. it is said that the widow should present her husband’s funeral 
oblation, and obtain his “ entire share.” On which latter words 
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it is noted, “ In the commentary on Jimuta Yahana^ which bears 
liaghuTiandana's designation, another reading of the text is noticed, 
viz., Critsnam arVham, ‘ the entire estate,^ instead of Crit^nam 
ansariy * the entire share.' That reading is countenanced by the 
Metnacara and Ohintamani ; and if it be the genuine text, the 
whole of Jimuta Vahana's argument in the subsequent par. (to s. 
xiii.) falls to the ground. But the Yiramitrodaya and Srariti- 
Chandrika agree with Jimuta Vahana in the reading of this pas- 
sage,” and this reading is again afl&rnied in par. 14. But I do 
not see how this observation on the difference between share and 
estate agrees with indiscriminate use of the latter word in par. 3, 
4, and 6, preceding, and which declare that wealth signifies the 
wliole estate ; nor is it easy to reconcile that annotation in par. 
14, asserting that the widow succeeds to the whole estate, and so 
Jimuta Yahana and the rest maintain. 

The Daya BKaga next takes up the distinction between the 
property, that is, the right of property, and the mere use. Thus 
ch. xi. sec. i. par. 9, “ Nor should it be said that the intention of 
the text is to authorise the taking [or using] of the goods, [not to 
declare the right of property,] for the taking or using one’s own 
property is a matter of course. 

If there be any meaning in the words employed, it would seem 
that the 6th par. had in terms declared in reference to all which 
went before, that the widow’s right must be affirmed to extend to 
her husband’s whole estate, and not merely to wealth sufficient for 
her subsistence ; and that par. 9 had in terms declared, in refer- 
ence also to all the preceding paragraphs, that the next meant to 
declare the right of property in her, and not merely to authorise 
her taking, or using of the goods. 

The difficulty lies in reconciling these positions (which are main- 
tained by a variety of illustrations, setting aside or explaining con- 
trarient authorities) with those which follow. Having summed 
up the whole doctrine as before stated, it is said in the 55th par., 
“Therefore the interpretation of the law is right as set forth by 
us.” The author proceeds, par. 56, “ But the wife must only en- 
joy her husband’s estate after his demise. She is not entitled to 
make a gift, mortgage, or sale of it.” Thus Katyayana says, “ Let 
the childless widow, preserving umullied the bed of her lord, and 
abiding with her venerable protector, enjoy with moderation the 
property until her death. After her, let the heirs take it.” 

Different interpretations are given in the notes to the text, as 
here rendered, which is stated to be conformable with the usual 
reading, and the interpretation of it in the Ratnacara, concerning 
the mean of “abiding with her venerable protector, and enjoy 
with moderation.” The text says, par 57, “ Abiding with her 
venerable protector, that is, with her father-in-law, or other of her 
husband’s family, let her enjoy her husband’s estate during her 
life, and not, as with her separate, make a gift, mortgage, or sale 
of it at pleasure.” 
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This slie cannot do in respect of immoveable though expressly 
given to her by her husband, c. iv. s. i. 23. 

The doctrine is adopted and commented upon in Jagannatlu^ s 
Digesty (3 Dig, 457-466.) But by that compiler it appears 
to have been carried further than is warranted by the passages 
of the Betnacara and the Chintamanl referred to ; and in pages 
464, 465, an opinion is advanced, that though a widow is prohibited 
from conveying away immovealde property by her own voluntary 
act, and for purposes of her own, yet the donation may be valid. 
It must have been against this doctrine that Mr Colehroolcey\\i the 
letters referred to touching this subject, states, that it appears 
upon inquiry and research not to have been sanctioned by any 
previous author of note, nor, as it is believed, by any writer whom- 
soever. It is, on the contrary, in opposition to the whole current 
of authorities, both in and out of Bengal.” For such an observa- 
tion as this could not have been applied by so learned a man to 
the doctrine laid down in the Ilatnacara and the Chintaynaniy in 
respect to the widow’s absolute interest in the personal and life 
estate in the real property of her deceased husband in those parts 
of the country, such as Tirhoot, where those books are received as 
the leading authorities, and which doctrine was expressly esta- 
blished by the udder Dewanny Adawiut in Bhya JliaJs case in 
1812. 

Mr Colebrooke, in J a gannath ah illustration, “That 

the gift of an estate (which showed he was speaking of the real 
estate) by a widow should not be held void, while that made by a 
daughter, before whom she is a preferable heir, is valid,” observes, 
that “ according to Jimuta Vahands doctrine, which extends the 
restrictions to daughters and mothers as well as to wives, the 
daughter is precluded from giving away an estate which comes to 
her from her father, and the mother one, which comes to her from 
her sons. It has actually been adjudged by the Suddf^r Dexmmiy 
Adaiolut in the case of a mother. But when she dies, the daugh- 
ters, or others who would regularly be heirs in default of the wife, 
take the estate, not the kinsman,” &c. 

The 58 th par. of chap. xi. s. i. of the Day a Bhaga distinguishes 
between the heirs to the widow’s separate property, such as her 
own brothers, and that property which is inherited by her from 
her husband, which descends to his heir after her decease, and 
concludes, “ Consequently, heritage is not ranked with woman's 
peculiar property,” Par. 59 declares, “Therefore, those persons 
who are exhibited in a passage above cited (sec. iv.) as the next 
heira on failure of prior claimants shall, in the like manner as 
they would have succeeded if the widow’s right had never taken 
effect, equally succeed to the residue of the estate remaining after 
the use of it, on the demise of the widow, in whom the succession 
had vested,” &c. 
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These words are very remarkable, and, together with those 
which immediately precede, not only imply that the succession 
(the word used in every case of usual descent) to the estate vested 
ill the wife, as heir to her husband in default of male issue, but 
that she might even dispose of part at hast of it for lawful pur- 
poses for the next heir is to succeed, m^t to the estate generally, 
but to the residue of the estate remaining after the use of it. 

By par. 56 and 57, she was enjoined to enjoy the property or 
estate during her life with moderation, not to make a gift, mort- 
gage, or sale of it, at her pleasure — that is, as I understand it, a 
prohibition to dispose of the substance of the estate for other than 
lawful causes, conformably to her duty as a Hindoo widow ; and 
this prohibiti<»n is more compendiously expressed in the GOth and 
61st par., — “ Let not a woman on any account make waste. of her 


husband’s wealth ; ” when it is said the W(>rd “ waste” intends ex- 


penditure not useful to the owner of the property. 

Hence, as stated in par. 63, “ if she is unable to subsist other- 
wise she is authorised to mortgage the property, or, if still unable, 
she may sell or otherwise alien it ; ” and so she may for the com- 


pletion of her husband’s funeral rites, and for other purposes enu- 
merated in various passages. 

That the widow should have the whole property of the husband, 
that is, the right of property, and not merely the use of the whole, 
or any aliquot part of it vested in her, and yet that she should bo 
enjoined by law not to commit waste of it, is altogether a con- 
sistent proposition, and not unlike the estate of an incumbent in 


his church, his glebe, and tithes. Though the fee be in him, ho 
can only enjoy for life as the widow is directed to do : he cannot 
ior any purj) 08 e dispose of or encumber beyond his own period of 
enjoyment, as the Hindoo woman may her estate for some pur- 
poses. And if this, which is at least intelligible, be the Hindoo 
Jaw of succession in respect of widows, it should seem to follow, 
that upon a proper case made out, the Court by some means or 
other would restrain the commission of waste ; and thus far 1 can 


understand the doctrine, if it be such, of the Daya Blt/xga, 


But if several of the other injunctions contained in the same 
book are to be construed as rules of law restricting her. use and 


enjoyment of the estate, apart from manifest waste of it, and not 
merely as religious or moral admonitions to her in such her use 
and enjoyment of it, then I find myself incapable of understanding 
or explaining the book, or of reconciling what appears to me its 
contradictory propositions. Thus in par. 60, after stating, “ For 
women the heritage of their husbands is pronounced applicable to 
use.” Par. 61 proceeds, ^‘Even use should not be by wearing 
delicate apparel, and similar luxuries,” <feo. Again, in par. 64, 
citing Narada^ “ When the husband is deceased, his kin are the 
guardians of his childless widow. In the disposal of the property, 
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aud care of herself, as well as m her maintenance, they have full 
power.” Again, “ In the disposal of property by gift or other- 
wise, she is subject to the control of her husband’s family, after 
his decease, and in default of sons.” 

So far as relates to the widow’s power of disposition over the 
husband’s estate being under the control of his kindred, as her 
guardians, it is consistent with the prohibition against waste by 
her ; and it is elsewhere stated, that except for necessary allowed 
purposes, she cannot give, mortgage, sell, or otherwise dispose of it 
without the consent of the kindred, or the next heir of the husband. 
But when it is further stated that they have full power, also, in 
the care of herself, as well as in her maintenance ; and if it is to be 
inferred that they have also full power to regulate even her use of 
the heritage, in respect of forbidding her to wear delicate apparel, 
or to have similar luxuries, though she might command these with- 
out any waste of the estate : if these directions be not merely mo- 
nitary, as I think they are, but rules of law, whereby her use aud 
enjoyment of her husband’s estate, without waste of it, are taken 
out of her own control and transferred with her person, under the 
full power of her husband's kindred, to regulate as they please ; 
then it appears to me that this latter rule is in direct contradiction 
to the former rules of law to which I first referred, whereby the 
widow’s right was affirmed to extend to her husband’s whole estate 
or wealth, and his entire share, and not merely to wealth sufficient 
fur her subsistence ; aud that the text meant to declare the right 
of property in her, and not merely authorise her taking or using the 
goods ; and when both the near aud distant kinsmen are warned not 
to become her adversaries, or injure her property, under peril of hav- 
ing the punishment of robbery inflicted upon them ; and it is ad- 
mitted that the possession of the property cannot be taken from her. 
For it would be vaiu and illusory to declare that she has the right of 
property in he r, and not merely authority, to take or use the goods, 
and that that right of property extends over the whole estate, and 
not merely to a sufficiency for her subsistence, and that she alone 
has a right to possess it, when at the same time full power is given 
to another over the person to otuitrol her even in the use of it, 
and to confine her to a bare sufficiency for her subsistence, or, as 
par. 61 has it, “ the use of the ])roperty sufficient for the preserva- 
tion of her person is authorised.” 

In order, therefore, to avoid gross inconsistencies and contradic- 
tions, and yet to reconcile these doctrines with each other, I can 
find no better way than to consider her as having the entire right 
of property vested in her both in the moveable and immoveable 
estate ; for there is no distinction between them taken in the books 
in respect to the husband’s estate devolving upon her as heir, as 
there is in the case of male succession to ancestral property, and 
as there is also in respect of real property given to her by her 
husband in his lifetime, which she is declared incapable of alienat- 
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iug from his heirs, as she may alien the personal property so 
given. But that she is legally prohibited from wasting the pro- 
perty BO vested in her, and cannot make way with it, except for 
certain allowable and declared purposes, without the consent of her 
husband’s next male heir ; and further, considering that even in the 
use and enjoyment of the property so vested, she is religiously and 
morally enjoined to use moderation, and to take the advice of her 
husband’s kindred in her manner of living, but is under no legal 
disability if she do not take or follow such advice ; what may be 
considered as waste by a Hindoo widow, and what may be the 
proper remedy for it, are different questions, not necessary now to 
be entered into. 

The third and only remaining question is. How far the decisions 
which have taken place in this Court have settled the point of 
law, that the widow of a Hindoo, dying intestate, and without 
male issue, is entitled to a life estate in the realty, and to an abso- 
lute estate in the personalty of a deceased husband devolving upon 
her ? 

It is not alleged that there was any decision on the point before 
the Corfo7'malis case, which was decreed by this C ourt in Nov. 
1812, the form of the decrees before that having been to decree to 
the widow the moveable and the immoveable property of her 
husband generally, without distinguishing between the two, or 
stating the quantity of the estate decreed in either ; that was the 
first case in which the realty was decreed to the widow for life, 
and the personalty absolutely. 

The complai lants, Isswrchander Coi'formah and Naimnee Dossee, 
filed their bill for an account and partition against Govinchund 
Corformah and others, and in that case Ixainouey^ who was the 
widow of Soo7'atchnnd, wfis, upon the partition, decreed entitled to 
two shares, one in her own right as widow, and another as heir of 
her son, who had died after his father ; and she was decreed a life 
estate in the realty, and an absolute estate in the personalty, as in 
the present decree. This decision is stated to have been made 
upon great consideratitjii, after much argument, and in conformity 
w'ith the opinion of the Court pundits ; and at first sight it appears 
as if this Court had expressly adopted the doctrine of the Itatnacara 
and Ckintmnani as applicable directly to Bengal ; or, admitting 
that the authority of those books yielding to the Daya Bhaga in 
Bengal, that the Daya Bhaga did not contradict them in this 
respect, but was capable of, and did then receive, a construction 
consistent with those older authorities ; if the decision had ap- 
peared to me to have been so grounded, I should certainly have 
yielded my impression of the true construction of the Daya Bhaga 
to such an authority. But the distinction which has been taken, 
that that was a case of partition, and not of simple succession, sup- 
ported as that distinction is by the opinion of our own pundits, 
which would reconcile that decree with the opinion of Mr Cole- 



124 


HINDOO LAW. 


hrooke, and with the opinion of the Sudde7^ Detvanuy Pundits upon 
the doctrine of the widow’s succession, has induced me, after much 
hesitation and anxious investigation, to conclude that the court 
decided the CorformaNs case upon the ground of the law of par- 
tition, and not of simple succession. One of the two f^undits who 
advised the Court in that case is still in his office, and to questions 
put to them u])<)n this point they have both answered thus ; 

^th Ques, — Is there any ditforence in the quantity of interest 
which a woman takes in property by partition with sons, and that 
which she takes by the death of her husband without issue? 

They first answered, There is no difference in the interest so 
taken.” But they immediately afterwards corrected themselves, 
and stated thus : — 

— “Thera are different opinions on this subject. Some 
pundits affirm that property obtained by a woman sharing with her 
sons is to be considered as stridkana^ separate female property as 
her own, over which she has perlect uncontrolled authority. There 
are opinions both ways. "VYe are of opinion that the most eligible 
mode would be to consider it strldhaua, it being more in the nature 
of a gift than what she succeeds to in her own right.” 

1th Quiiif, — Does this answ^er apply equally to moveable and 
immoveable property ? 

They first answered, ‘‘It applits equally to both moveable and 
immoveable property.” But they added, “ Fixed property given 
by a husbiiid to a wife is not alienable by her.” Now, if the 
estate which a woman receives on partition, either as a widow or a 
mother, is to be considered as in the nature of strldhana, it has 
already been showm that she takes it absolutely, but cannot alien the 
real estate, though given to her by her husband in his lifetime, 
but that after her death it shall go to his heirs ; d fortioriy there- 
fore she could not alien his real property, which simply devolved 
upon her at his death. 

Ill the Daya Phayay c. ii. 46, it is said, speaking of partition, 

“ The mother shall lake an equal share with her sons if her husband 
be deceased.” And again, in c. iii. s. ii. 29, “ When partition is 
made by brothers of the whole blood, an equal share must be given 
to the mother. For the text expresses the mother should be made 
ail equal sharer.” This is afterwards exidaiiied in case no separate 
property has been given to her, for then she takes only half a share. 
This would seem to imply that she takes her share absolutely, 
otherwise it would not be an equal share, nor would she be an 
equal sharer with her sous. But the Corformalis case has decided 
tliat the estate, which both a widow and a mother takes in the 
property of her husband on partition, follows the rule which is 
expressly given by the Daya Bluiga as to stridlianay namely, that she 
takes the personalty absolutely, but the realty only for lile, and that, 
it has been shown, is more nearly conformable to the estate which 
the husband or son took in the ancestral property. The decision 



ALIENATION. 


125 


of the SuJder Dewanny Adawlut, Id Bhya JhcCs case, took place 
very recently before the decision of this Court in the Corformah^s 
case ; and it is not improbable that the recollection of the two 
decisions (by both of which the personalty was given to tiie widow 
absolutely and the realty for life only) might be blended together so 
as to leave an impression upon the minds of those who heard of them 
at that time, that the doctrine of the Ratnacara and the Chintamarii 
was applied generally to Bengal. But when it is now ascertained 
that the one decision W'as made in respect of lands in Tirhoot, 
where those books give the rule ; and that the other was made in 
the case of partition, when the Daya Bhaga gives the same result, 
though by a diflferent rule ; the authority of the CorformaJis case 
will stand, though it does not conclude the present, and the various 
conclusions in the different cases will not be inconsistent, nor the 
doctrine of tlie two Courts contradictory. 

The next case, that of Seebchimder Bose v. Gooroopersaud Bose 
and others, decreed finally on the 7th August 1813,* was also a 
case of partition, and is therefore capable of receiving the same 
answ^er. To the other two cases which here occurred, the one of 
Sreemutty Juggomohamey Dossee, widow of MndnnmojLuin Gupto v. 
Ramhun Giipto^ decreed on the 23d June 1814, and the other of 
Jupada Rcmr v. J uggermut Thahoor, decreed on the 7th Feb. 181 G, 
the same answer cannot be given. But those cases passed without 
argument at the bar, though not without notice, upon a full under- 
standing that the point has been before ex})re8sly decided by this 
Court, upon the misunderstanding, as it novv^ appears, of the Cor- 
formah’s case, or the misbleiiding and misrecollection of that with 
Bhya Jhas case. This impression of the law was so strange that 
it was admitted in the former case, even by those who were inter- 
ested against it ; and the only jjoiiits made against the widow were 
to question the valid completion of the marriage, or if valid, that 
she had forfeited her estate by refusing to join herself to, or live 
with, her husband’s family after his death ; both which objections 
were overruled upon the opinion of the pundits. In tlie last of 
the two cases the decree was taken as a matter of course upon the 
supposed conclusiveness of the former decisions. 

The result of the whole is this, that unless the authority of the 
Ratnacara and Chiniamaid are to give the rule on the point in 
judgment in Bengal, the decree in its present form is erroneous : 
and it appears by the general opinion of the pundits of the Sudder 
Dewmmy Adawhitpi\M^ of our own, supported by the authority of Mr 
Colehrooke, and in effect by the decisions in the Badder Dewanny 
Adawlut in Bhya Jhas case, and other cases, when the doctrine of 
thoiiC books has been applied to cases, on the specific ground of 
their arising in Tirhoot, that the same doctrine does not apply to 
Bengal, being in opposition to the doctrine of the Daya Bhaga^ 


* See Macn. Cons. II. L. C9. 
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whioh is the ruling authority in this province. And it seems that, 
by the Daya Bhaga, no distinction is taken between the realty and 
personalty as to the quantum of the widow’s estate ; but the whole 
appears to be given to her absolutely for some purposes, though 
restricted in her disposition as to others, and therefore she takes 
more than a life estate in the realty for these allowed purposes, 
and less than an absolute estate in the personalty for other and 
different purposes; and if this be so the decree cannot be supported 
in its present form. But at present it is sufficient to overrule the 
demurrer without specifying the particular form in whioh the 
decree may ultimately be drawn up.* 

]}^ote by Sir' E, IL East — There was an appeal against this 
decree ; and soon after it was pronounced an application was made 
to the Court to direct the payment over to the widow of the whole 
of the personal estate in the hands of the master, together with 
the accumulation of interest. 

• 

This, however, was opposed on Saturday, 14th August 1819, 
by Spanhie, A, G., and East, for the next male heir, Cossenaut 
Bysaoh ; and by Money and Lewin for Comulmoney, and supported 
by Ferguson and Crompton, 

The Court, after ineffectual endeavours to adjust matters equit- 
ably between the parties, made an order for the payment to her of 
the interest accumulated, which they thought not more than ade- 
quate to her just allowance for her rank and fortune, (supposing 
she was not also entitled of right to the actual possession of the 
principal also, which it was thought as well to retain during the 
appeal ;) and also to give liberty to her counsel to apply for the 
possession of the principal sum to a Judge in Chambers after the 
decree signed. But ultimately the principal sum was retained on 
account of the appeal yet, quaere certain costs were paid out of it. 

StRIDHANA — NO RESTRICTIONS ON ALIENATION, EXCEPT LAND, THE 
GIFT OF HUSBAND. — Land, or any other property, may be possessed 
by a woman as stridhaiia, Mitac, ch. i. s. ii. § 1-3 ; and the law 
with respect to that kind of property (except perhaps land, the gift 
of her husband) is, that a widow is not subject to the restrictions 
against alienation which apply to property that she succeeds to 
upon her husband’s death. 

According to the Bengal school of law, it seems clear that, 
whether as wife or widow, a woman has an absolute power of 
alienation over her stridhana, with the exception of immoveable 
property bestowed upon her by her husband, see Daya Bhaga, 
ch. iv, 8. i. § 21-23. But, as is observed by Mr Sutherland, in 
his remarks at p. 430 of the 2d vol. of Sir Thomas Strangds work 

* The decree was, that the several decrees of the 5th Dec. 1814, and the 
8th April 1816, should be rectified, and that the said JI, Boasee should be 
declared entitled to the real and personal estate of her husband, to be pos- 
sessed, used, and enjoyed by her as a widow of a Hindoo husband dying with- 
out issue, in the manner prescribed by the Hindoo law. 
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on Hindoo law : “ The Mitacshara is wholly silent on the power 
of women to alienate their peculiar property, though explicit in 
disavowing all authority in the husband to appropriate the same.” 
And the language used by Sir Thomas Strange ^ in the 1st vol. of 
his work, p. 247, as well as in the remark of Mr Sutherland, p. 21 
of the same work, when looked at alone tend to raise a doubt 
whether, according to the Benares school of law, there is not a 
general restriction against alienation by a wife or a widow of 
immoveable property held by her under whatever title ; when, 
however, we find it stated in the same work, and by numerous 
other authorities in broad and general terms, that a woman’s strid- 
hana is her absolute property, at her independent disposal, (with 
perhaps the exception of land, the gift of her husband,) and there 
being no ground that we can see for any distinction in this respect 
between moveable and immoveable property held by a woman, we 
are of opinion that the Hindoo law recognises the power of aliena- 
tion to the extent we have laid down, Scotland, C. J., in Doe v. 
Kullamal v. lutpjm Pillai, 1 Mad. 11. C. R. 85, referring to Stra, 
H. L. 27, 28, 247, 248 ; ib., 19, 21, 402, 407 ; Mamanghtoi^sPrim. 
H, L, 43, 44, 136 ; and Caleb, on Contracts, p. 28. 

Saudaiyaca. — With regard to the capability of a Hindoo widow 
to alienate her samlaigaca''^' i.e., the property given her by her kin- 
dred, or husband before, or after her marriage, the following texts 
may be quoted, and which are collected by the late learned editor 
of t\\Q Madras II. C. Reports, Mr IF. Stolces, vol. i. p. 90. 

KATYAYANA.t — What a woman, either after marriage or before 
it, either in the mansion of her husband or of her father, receives 
from her lord or her parents, is called “a gift from affectionate 
kindred.” 

And such a gift having by them been presented through 
kindness, that the women possessing it may live well is declared 
by law to be their absolute property. 

“ The absolute exclusive dominion of women over such a gift is 


* Mr Strange, in tbo first edition of his Manual, § 147, observes: In that 
which constitutes woman’s property, a distinction obtains of what has been 
given to the woman, whetlier it be immoveable or moveable, by her father, 

mother, or brothers ; this is termed saudaiyaca ; over such she has exclusive 

control, without regard to her husband or heirs, Mitac. chap. ii. s. xi. § 5; 
Saraswatee Vilasa Vegavahara Mayuhha, ch. iv., vii. s. i. § 8 ; Vide also 

§ 147, 2d edit. But it would appear that in holding dealings with regard to 
her saudaiyaca, the wife must, however, act through her husband, and she is 
bound to fulfil his wishes, she being empowered to dispose of this sj^ecies of 
property at will, Smriti Chandrika, and Sara^atee Vilasa, Stra. Man. 2d edit. 
§ 165, 166. 

Unless Kafyayana contradicts himself, we must hold that the words, 
the estate,* * * § ** in the following text refer solely to the proi>erty which a widow 
inherits as such. “ The childless widow, preserving inviolate the bed of her 
lord, and strictly obedient to her spiritual parents, may frugally enjoy the 
whole estate until she die, and after her the legal heir shall take it, 3 Dig 
576; Vide tam&n Jagannatha Comment., ih. 575-577.” 
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perpetually celebrated, and they have power to sell or give it away 
as they please, even though it consists of lands and bouses. 3 
Cohh. Big, 573, 574. The last clause is thus rendered in the Daya 
Krama Sangraha, ch. ii. s. ii. § 26. The power of woman, lege, 
women over the gifts of their affectionate kindred is ever cele- 
brated both in respect of donation and of sale, according to their 
pleasure, even in the case of immoveables. So also in the Baya 
Bhaga^ch, iv. s. i. § 21, and the Vyamlmra Mayuhha, ch. iv. s. 

X. §8.” 

“ Texts restricting the power of a widow to alienate immove- 
ables given to her by her husband are these : — Narada — Property 
given to her by her husband, through pure affection, she may enjoy 
at her pleasure after his deatli, or may give it away, except land or 
houses, 3 Big. 575.’^ 

Vishnu,{QrNarada,') — What has been given by an affectionate hus- 
band to his wife she may consume as she pleases when he is dead, 
or may give it away, excepting immoveable property, Miiac, ch. i. 
8. i. § 20, 

The RatnaJcara. A woman has absolute exclusive dominion over 
such gifts (soil, gifts to her separate use) consisting of lands and 
houses, except such immoveables as her husband gave her, 3 
Big. 575. 

The Daya Krama Sangraha, ch. ii. s. ii. § 31, “Even 
in the case of immoveables,’’ relates to immoveable property, 
other than that which has been bestowed upon her by her 
husband ; for a prohibition exists against the gift or sale by a 
woman in regard to immoveable property given to her by her 
husband, so Narada what has been given to her, &o., ut supra. 

The Baya Bhaga, ch. iv. s. i. § 23. But in the case of immove- 
ables bestowed upon her by her iuisband, a woman has no power 
of alienation by gift or the like, so Karaila declares. What has been 
given, sup)ra. It follows, from the specific mention of “given 
by a husband,” that any other immoveable property, except such 
as has been given to her by him may be alienated by her, else (if 
this text forbid donation in the case of immoveables in general,) Sri 
Krishna, what the preceding passage concerning the power of women 
in respect of donation and of sale, “ according to their pleasure, 
even in the case of immoveables, would be contradicted.” 

The Vyavahara Maynkhn, ch. iv. s. x. § 9. But over immoveable 
property given them by their husbands they do not possess full power 
from this text of Xarada. What has been given, &c., ut supra* 

Will — Saudaiyaca Stridhana — second marriage, right op 
WIPE TO SUE FOR PEE ON SECOND MARRIAGE. — K., a Hindoo, (defend- 


* Vide, also Vivada Chintamani, p. 2C0, 261, “ Consequently a woman can 
dispose of moveable property which has been given her by her husband, but 
she can never dispose of immoveable property. The same rule holds good in 
the case of Saudaiyaca, or the gifts of affectionate kindred,’’ p. 261. 
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aut,) married G., the lessor of the plaintififs, a Hindoo woman, and had 
many sons and daughters by her. All the sons died before 1193 B.S., 
but some of the daughters were living. In that year K., for the pur- 
pose of having male issue, married J., without marriage portion, except 
a small present from her father of clothes, ornaments, and furniture. 
About this marriage G. quarrelled with her husband, and in order to 
pacify her K. signed a paper, whereby he gave her, amongst other 
things, three dwelling-houses and a half, and a garden, without saying 
for life, or for ever. One of these houses descended to K. from his 
father ; he purchased the rest. K. was iu possession of two other 
bouses. J. had no child ; but G. has borne children to K. since the 
execution of the paper, and one child since process was commenced 
against her husband. G. never had possession of the property con- 
veyed to her, but she continued to live in one of the houses, as 
she had many years before, and she uovv sought to recover posses- 
sion of the other three and a half. 

The following questions were put to the pundits : — 

1st, Does a gift made by a husband to a wife in such a manner, 
and on such an occasion as stated above, give the wife a right to 
sue her husband for the property given ? 

2d, Is such a gift to be understood as a gift for life only, or has 
the wife a right to sell the houses iu her lifetime, or to devise them 
at her death 1 

The first pundit answered the first question — Whatever pro- 
perty a man who has married two wives has given to his first 
wife by means of a paper witnessed, in order to satisfy her in all 
respects, such property is the property of the wife. In order to 
recover such property the wife may sue the husband, according 
to what Shastra directs, iu like manner as for a debt, he cites 
Yajnavalchyaj Dayn JjJtagaj ch. iv. s. i. § 13, That which father, 
mother, or husbaud has given is called “gotten near the fire,” and 
it is also called “the property of females.” Kaiyayana^ 2; Daya 
Bhagaf ch. iv. s. i. § 24. “ Neither a husbaud, nor yet a son, nor a 

father, nor brothers have a right to appropriate stridhana, i.e., the 
property of females ; and if any one of those shall possess himself of 
such property by force, he must be made to return it with interest, 
and must be well chastised.” In the Daya Taiwa, where it treats 
of property of females, such property is termed saiidaiyaca stridhana. 
That which is obtained from a husband, or from parents, I reckon 
to be saudaiyaca stridhana^ i.e.y given her for a good purpose ; and 
when a woman obtains saudaiyaca stridhana it implies that she has 
the power of disposing of it. 

Answer to the second question — The property of females, given 
as stated in the second question, is theirs as long as they live. A 
woman has power over this kind of property to sell it, and if it be 
not immoveable property, she has also the power of disposing of it 
at her death ; and whatever immoveable property so remains after 
her death will descend to the lawful heirs in succession — that is to 

1 
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say, her children, husband, father, mother, <S^c. He cited the fbl- 
lowing authorities : Katyayana says — Whatever property the hus- 
band has given to the wife, let her keep it in his absence in any 
manner she pleases. If he be present, let her take care of it ; if 
not, let her deliver it to some of his relations. Let the wife dis- 
pose of the property given to her by her husband in any manner 
she pleases when the husband dies, but while he is alive let her 
keep it, Daya Bhaga^ ch. iv. s. i. § 8, 9. So Narada , — Whatever 
the husband, of his own pleasure, has given to the wife, let the wife, 
when he dies, expend or give away as she pleases, excepting only 
the immoveable property, Baya Bliaga^ ib. § 23. So Btvala ^ — The 
property of the wife is to be divided equally after her death to 
sons and daughters. But if she bo without children, let her hus- 
band take it, or else her mother, or her brother, or even her father. 
But see this passage as translated in i\\Q Baya BJutgaj ch. iv. s. ii. 
§ 6 . 

The second pundit replied to the first question — It does. 
Whatever property the man who has married two wives has given 
to the first, that property is stridhana. Neither husband, father, 
son, nor brother have any power to seize such property, or to give 
it away in charity. If any of these persons shall possess himself 
of this property by force, the magistrate shall cause idm to restore 
it with interest, and shall chastise him, on a complaint being made. 
Jim. Vahana has determined this according to the Shastra. 

To the second question — As long as she lives, the wife has a 
right to sell the stridhana given her by her husband, unless it be 
immoveable property, and at her death she may also devise it, if it 
be not immoveable property. A woman can only have the use and 
occupation of immoveable property, and afterwards it will descend 
to the heirs of stridhana^ or female property, G, v, K. 2 Mori. Dig. 
234. 

If a legacy be given to her by the relations of her husband, or 
by her own, it is stridhana, and her husband has no right to it ; 
but if given by a stranger, she cannot part with her interest in it 
without her husband’s consent, Bamduhl Sircar v. Sreemutty Joy- 
money Babey^ 2 Mori. Big. 65. 

Rampersaud Mahotty, a Hindoo, was (12th Feb. 1816) married 
to Heera Baur, about forty years ago, and died about thirty-two 
years ago, leaving Heera, his widow, and two sons and a daughter, 
him surviving, and certain landed and personal i)roperty. The 
daiighter died in infancy. Paunchoo, the younger son, having first 
married Jushadah, died at the age of thirteen, in 1198 B.S., about 
twenty-two years before, without issue. Bulram, the eldest son, also 
died about twelve years before, leaving neither widow nor issue ; and, 
last of all, Heera Raur, the widow of Rampersaud, died in 1813 
very old, having first made a will, by which she assumed to dis- 
pose of the whole property which had been possessed by her bus- 
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band, or acquired by herself after his death out of the rents and 
profits of the family estate, and of part of which her devisee, the 
defendant, possessed himself. 

On a bill filed for discovery and account, and of the title-deeds, 
and their delivery up, and also of the will for cancellation, the 
opinion of the pundits was taken, and delivered to this purpose : — 
On Rampersaud's death, the family property descended to his two 
sons, Bnlram and Paimchoo; Heera Itaur, the widow, being entitled 
to her maintenance. 

On Paunchoo’s death, his moiety of the real estate went to the 
complainant, his widow, fur her life, with remainder to his brother 
Bulram, in fee. 

On Bulram’s death, without widow or issue, Heera Raur, his 
mother, became his heir, both of the realty and personaltj’, and on 
her death, the realty, and so much of the personalty (it having 
devolved upon her as her husband’s property) * as was not disposed 
of by her in her lifetime, goes to the king, and she cannot will it 
away to a stranger, (which the defendant was.) 

A widow, they said, may in her lifetime give away personal pro- 
perty which had devolved to her from her husband ; but she can- 
not will it away. 

The Court decreed, that one moiety only of the real and personal 
property of Rampersaud, the father — which moiety had descended 
to Paunchoo, his younger sun, the husband of the complainant — 
should belong to her, (the other moiety being in the Crown,) and 
that the will of Heera Raur, affecting to dispose of her husband’s 
family property to the defendant should be delivered up to be can- 
celled, Jiishadah llaur v. Juggervavt Tagore; 2 MorL Dig. 67. 

Will — Excluding one of four sons from the family estate. — 
Deshercl died, leaving four sons — viz., R., L., B., and S, D. in- 
herited from his father a small piece of ground, on which he built 
a house, of that house and ground he gayc one half to B., and 
put his eldest son R. into some employment, who left the family, 
and makes no claim on his father’s estate. To the oilier three 
sous, who continued to live with him, and who did business for 
him as will as on their own accounts, he gave considerable sums 
of money, and at his death L. was worth more than B. and 8. 
Since the death of D., a will written by himself, and properly 
attested, had been found, giving the whole of his property to B. 
and S., only requiring them to pay 1000 Jls. to his wife, ap[)ointing 
them attornies but making no mention of L., who is. deaf. The 
following questions \\ere submitted : — 

1. Whether, by Hindu law, such will be valid, so as to exclude 
L. from any share of his father’s property ? 


* If a mother succeeds her son .'i.s bis lieir in default of successors nearer in 
degree, she succeeds to hu property and not to her husband a, vide Inheritance. 
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2. Supposing it not to operate to his exclusion from a share of 
the property, yet whether it be so far valid as to give to B. and S. 
the exclusive management of that property ] 

Answer of the first pundit : — Ist question, What the father has 
written is valid, according to the Shastra. 

2d question. — The father not having appointed any other son to 
manage his own acquired property, his appointment of the third 
and fourth son is valid, according to the Shastra. It will have 
full force. 

Answer of the second pundit : — The father having excluded his 
second son L. from his father’s estate, has given whatever property 
he had to his third and foiirth sons. The paper expressing this is 
valid, according to the Shastra. In this same estate, these two 
very persons are the masters, nor can another son overset this. 

Answer to the 2d question : — Although the father had not 
excluded his sou L. from the paternal estate, and had yet by a 
writing appointed B. and S. to be the managers of it, that writing 
would be valid according to the Shastra. DeshereFs case. Note 
by Sir K II, East; 2 Mori Dig. 220. 

SUROTKIYAM CONFERRED FOR LIFE — EaCII HOLDER CAN ONLY 
ALIENATE HIS OWN INTEREST. — Each holder of a Shrotriyam con- 
ferred for life can only alienate his own life interest. Simdara- 
murti Mtidall v. Yallinayalcki Ammaly 1 Alad. If, 0. It 46t5. 

The suit was brought by the respondent as widow and heir of 
Kuraarasvami Mudali to recover four Shrotriyam villages. The 
Shrotriyam had been granted to one Ttnappa Mudali for three 
lives, including his own. He died without issue, but adopted a 
son, Kumarasvami Mudali, who succeeded as the second life. 
Kumarasvami also died without issue, but was survived by Siin- 
daramurti Mudali, the appellant, a son of his natural born sister. 
Kumarasvami wished Sundaramurti to be his heir, but no adop- 
tion of the latter by the former had, or could have taken place. 
Kumarasvami devised the Shrotriyam to Sundaramurti Sami, and 
the question was whether this devise was valid as against the claim 
of Kumarasvami’s widow and heir, the respondent, the Courts 
below decided in her favour. 

It was contended for the appellant (the defendant) that the 
Shrotriyam was alienable, and passed under Kumarasvami’s will, 
whilst for the respondent (the plaintiff) it was submitted that a 
Shrotriyam holding was in the nature of a tenancy in tail, and 
inalienable beyond the lifetime of the actual holder. 

Scoilandy C, J. The first question is, What is the nature of the 
Shrotriyam tenure ? Originally a Shrotriyam appears to be an 
assignment to a Shrotriya or Brahmin well read in the Vedas. 
But now it has got the wider signification of a grant by govern- 
ment to a private person, in consideration of service rendered by 
himself, or a member of his family, of a portion of the land revenue, 
or of a village, or land either in perpetuity, or for a limited num- 
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ber of lives at a moderate rent, on failure to pay which, it is liable 

to resumption or forfeiture It must he taken, I think, 

that the grant was to the original grantee and heirs.* Then as to 
the authorities bearing upon the question of the alienability of 
Shrotriyams, two cases have been referred to. One, S. A. No. 6 of 
1860, Mad, D. p. 173, does not apply to Shrotriyams. The order 
of the Revenue Board merely goes to show that in all cases the en- 
joyment of the land granted is considered as strictly limited by the 
terms of the grant, and that the Shrotriyam holding is regarded as 
of the nature of a strict entail, and inalienable by the donee. N. A, 
No. 29 of 1848, S. D. 1849, p. 51, was undoubtedly a case on 
a Shrotriyam, and there it was held that the original holder could 
not charge the Shrotriyam for the maintenance of the plaintiff’s 
ancestor, and that such charge was invalid, even though the grant 
had been renewed by the succeeding inheritors. This is a strong 
authority to show that the Shrotriyam holder has no absolute 
control over the Shrotriyam such as is contended for by Mr 
Ma}/ne, 

These authorities go to support Mr Norto)Cs contention, assum- 
ing this to be a Shrotriyam grant made in consideration of per- 
sonal service. Reg. iv. of 1831 applies strongly against any right 
of alienation. It recites, ‘‘ Whereas it is just and expedient that 
personal, or hereditary grants of money, ()r of land revenue con- 
ferred by the Government, in consideration of services rendered to 
the State, should be strictly applied to the purpose for which they 
have been granted, and should not be liable to be diverted from 
that purpose to the use or benefit of persons who have no claim 
upon the State The Courts of Adawlut are hereby pro- 

hibited from taking cognisance of any claim to hereditary, or per- 
sonal grants of money, or of land revenue, however denominated, 
conferred by the authority of the Governor in Council in con- 
sideration of services rendered to the State, unless the plaint is 
accompanied by an order signed by the chief or other secretary 
to Government referring the complaining party to seek redress 
in these courts.” This regulation applies to all Shrotriyams, and 
they are clearly recognised and treated as strictly settled, and not 
capable of being diverted from the purpose for which the grant 
was made. The Government, as donor of the original grant, is 
considered to have a continuing interest in the grant which may 
at some time revert, like the reversion in the donor of an estate 
in life, or of an estate in tail, on failure of issue of the grantee. 
Tlien the provision which follows, that “ the power to decide on 
such claims is reserved exclusively to the Governor in Council,” is 
quite inconsistent with the notion that there are independent 
rights under the grants in question which the grantees may at any 

* This Ls a matter of evidence to be proved by the grant itself. The infer- 
ence does not necessarily follow. 
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time alienate absolutely. Then sec. 3 provides, that the grants 
referred to in the previous section shall not be liable to attach- 
ment, or sequestration in satisfaction of *any decree or order of 
court;” and the rest of the section, “save and except for the dis- 
charge of debts or obligations j)crsonally incurred by the holders 
of them,” is repealed by Act xxiii. of 1838. Nothing, as it seems 
to me, could more distinctly show that the legislature understood 
that, legally, grantees of Shrotriyam land could not dispose of them. 
The regulation is intended to guard against the diversion of the 
proceeds of lands comprised in such grants even during the life- 
time of the donee. Mr contends that this does not amount 

to a prohibition of the right to alienate. But when I read the 
regulation and the Act together, and consider how unreasonable 
it would be to protect against creditors the proceeds of property 
which the debtor had a right to dispose of, it seems impossible to 
avoid the conclusion that the regulation clearly recognises the law 
to be that a Shrotriyam is inalienable by the holder. 

The right of an adopted son to succeed to a Shrotriyam was 
recognised by the Court of Directors, 30th May 1843 ; C, 0. B. li. 
/. 406, and by Government ; ib, 1. 407, 408 ; so the right of a 
widow to succeed to a Shrotriyam during life has been recognised, 
Ex, Cons, 14th August 1847 ; ih. T, 281 ; Sloan^s Jud. and 
Land Revenue Code^ /. 559; see 1 Stra, IL L, 209; 2 ih, 365, 
366.* See Index Shrotrij’am. 

SuxNui), OR MAI NTENANCE-DKED— Construction op, from genera- 
tion TO generation — Subject to allowance for certain classes 
op the family. — The zemindar in possession by a sunnud, con- 
veyed to A., as the head of a branch of the granter’s family an 
estate, part of the zeraiudari in lieu of maintenance, to which A. 
was entitled out of the zemindary “ to hold and enjoy possession 
from generation to generation,” subject to an allowance for main- 
tenance to a certain class of the family described as Lowahokaus 
and Matalokam^s descendants, and relations. A.'s heirs afterwards 
alienated a part of the estate for a valuable consideration, held, 
first. In the absence of evidence of any class of persons answering 
the description of Lowahokans and Metalokams, (which might 
have created a trust,) A. took an absolute estate in the lands 
assigned to him. 

2dly, That the limitation in the sunnud, “ from generation to 
generation,” did not create such an estate as to operate as a bar to 
alienation by Nursing Dch v, Roy Koylasnath^ 9 Moords 

In. Ap. 55. posty Will. 

Torar garas. — Toras garas, an annual fixed money payment in 
nature of black mail, is alienable, and subject to sale or mortgage 
like other property, Simhhoolall Girdhurlall v. The Collector of 
Suraty 8 Moore's In. Ain 1. 


* This subject is not connected with Hindoo law, but has been noticed here 
as connected with property. 
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Zemindar cannot alienate iiis zemindari. — A zemindar has 
no more power to charge a perpetual annuity in favour of a 
stranger on the income of the zemindari than he has to alienate 
the corpus, Narayana Devn v. llirischendana Devu^ 1 Mad, U, C, 
B. 455; sgcaS^^. No. 15 0/1863 141; aS^ A. No. 114 o/18G2 ; 

ib, 349 ; Anv.ivd Lall t^ing Deo v. Makar a j Dheraj Gurrood Nara~ 
yun Deo, 5 Moore s Jn. Ap. 83 ; Chetty Colum Gomara Vencata- 
cliella Reddy er v. Rajah Riingamwmy Streemuth Tyengar Bahadoor, 
8 Moores In, Ap, 319. 

Zemindar’s estate and powers to encumber and alienate. — 
A zemindar’s estate is analogous to an estate in tail as it originally 
stood upon the statute de donis, 

A zemindar is the owner of the zemindari, but can neither en- 
cumber nor alienate beyond the period of his own life. Ghintala- 
pati Chinna Blinhadriraj v. T,he Zemindar of Vizianagram, 2 Mad, 
II. a R. 128. 

The question is, Whether or not this zemindar took the steps 
which Regulation xxv. of 1802 renders necessary to effectuate an 
alienation of the zemindari. 

Per Curiam. — The vakeel for the appellant quoted numerous 
cases, all disallowing the right of any zemindar under the perma- 
nent settlement to alienate for any period beyond his own life ; 
but sought to distinguish them on the ground that this was a 
grant for a valuable consideration. Independently of the fact that 
several grants set aside by these cases were on account of marriage, 
which is a valuable, not merely a good, consideration. The ratio 
deddeiuli of all the cases down to the two latest in 1 Afad II, G, R, 
148, 455, clearly is, that the zemindar has really an estate analo- 
gous to an estate tail as it originally stood upon the statute de 
donis. He is the owner, but can neither encumber, nor alienate 
beyond the period of his own life. If he had sold, the sale would 
be inoperative beyond his life, and would amount merely to an 
alienation of his life interest. 

The case Ryed AH Saib v. Sri Raja Sanyasiraj, 3 Alad, H, C, R,, 
is based upon the construction of s. 8, Reg. xxv. of 1802, and 
the decision follows implicitly an obiter dictum laid down by the 
late Siidr. Court in suit No. 6 of 1821 ; 1 Sel, Dec. 284, to the 
effect, that “ with respect to alienations made without the con- 
sent of Government, it has been ruled that the clear and obvi- 
ous intent of the restriction in this section is to defeat improper 
alienations to the prejudice of the rights of Government, or of the 
successor to the estate ; and that such alienations are voidable on 
the determination of the interest of the person who makes them.” 
The question was again brought before the High Court as to 
whether this obiter dictum, which had been followed up to the year 
1865, was based on a sound construction of the regulation, or 
whether the regulation did not rather intend, that any restriction 
placed upon alienation was intended to operate only as between 
the Government and the zemindar, and not as between the 
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zemindar and bis grantee. Lcyrd Kingsdomn, in delivering judg- 
ment in the YeAtia poor case, 8 Moords In, Ap. 337, observed, with 
reference to this regulation and the power of alienation possessed 
bya Zi^mindar, ‘^that the language of the regulation would seem to 
apply to questions between the zemindar and the Government, and 
to have been formed with a view of preventing a severance of the 
zemindari without public notice to the Government. It is not 
very obvious upon what principle it can be held that an instru- 
ment, good against the party making it, is bad against an heir if 
the ancestor had an absolute power of of alienation.^’ 

Mr Justice llolloioay^ in pronouncing judgment, said, That on 
further consideration, and on examination of all the cases, and regula- 
tions bearing on the subject, he was led to concur in the correctness of 
the observation of Lord Kingsdonm^ which, how^ever, is simply an 
obiter dictum. Had it been otherwise, the High Court would have 
been bound to regard it implicitly as paramount authority. The 
majority of the Court having, however, agreed in upholding the 
obiter dictum of the late Sudr. Court, the law, with respect to the 
power of alienation possessed by zemindars, where the formalities 
required by the regulations have not been complied with, must be 
taken to be that such alienation, even for a valuable consideration, 
holds good for the life of the zemindar alienating, but is not bind- 
ing on his heirs. We are of opinion that the view taken by Mr 
Justice llolloicay is the correct one, and as the subject is of im- 
portance, have no doubt that it will be uphold if appealed to the 
privy council.* 

Alienability op share of undivided family property — Parti- 
tion. — By the Hindoo law, as applied in Madras, a member of an 
undivided family may alienate the share of the family property t ) 
which, if a division took place, he would be individually entitled. 
Virctsami Gramini v. Afjyasvami Gromini, 1 Mad, If, C. R. 471. 

The validity of a sale of such share under a fi. fa — There 
may be a valid sale of such share undtr an execution in an action 
for damages for a tort, ih. 

In this case the plaintiff brought the suit to recover possession 
of two houses and lauds in ]\Iadras, which he had purchased at a sale 
by the sheriff under a Ji, fa issued to recover certain damages 
awarded against tho defendants, Ayyasvami Gramini and others, 
and the question raised was whether the plaintiff acquired any, 
and what interest in the property, which belonged to an undivided 
family of which the defendants were members, by virtue of such 
sale. 

For the defendants it was contended, as matter of law, that the 
sale by the sheriff passed no interest whatever in the family pro- 
perty, for that, even if it had been an alienation by Ayyasvam 

* We have inserted this decision as bearing on a subject incidental to pro- 
perty, though not strictly connected with Hindoo law. 
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himself, without the oonscut of his co- parceners, such alienation 
would have been vuid, and inoperative even to the extent of his 
own share, and this must d fortiori be so, when the sale is made 
under an execution in an action of tort for damaijes. 

Scotland^ CJdef-Jicstice, in delivering judgment said, We are ol 
opinion that Ayyasvami might have made a valid alienation of his 
share and interest in the property, and that it passed under the sale 
by the sheriff. As regards the supposed distinction where, as in the 
present case, the extcutioii is for damages for a tort, we think that the 
damages and costs recovered constitute a judgment debt, and the 
right of the execution creditor thereunder is the same as upon any 
other judgment for the payment of money. To hold differently in 
this case would be in effect to declare the pecuniary imnuinity of all 
members of undivided Hindoo families not possessing self-acquired 
property for any wrong, however great, which they may commit. 

Mr Maipie, howevt r, mainly relied upon the general gn)und that 
no alienation of a divided Hindoo family without the consent of 
the co-parceners, can bind even his own share, and he asked our 
consideration of several decisions of the late Supreme Covrt upon the 
subject. It was not disputed that the course of decision in the 
late Supreme Court since at least the case of llamasaivmy v. Sasha- 
chelloy 2 Stra. Notes of CaseSy 1827, p. 74, and the o{)inion ex- 
pressed by Mr Colehroohe in his observations upon that case,* 
supported the validity of such an alienation to the extent of 
the alienor’s own share, nor that the same rule of law prevails iu 
Bengal. But it was said that there is a foundation for the rule in 

* On the subject of the question you had lately before you, I entirely agree 
with you, that tlie mortgage (sale or gift) by one of several joint owners, with- 
out consent of the rest i.s invalid for others’ sliares. In Uengal law, it is clear 
that it is good for his own share, and for Ins only. In the other provinces, it 
is as clear that the act i.s invalid, as it concerns others’ shares. The only doubt 
which the subtlety of Hindoo reasoning might raise, would be, whether it be 
maintainable even ft)r his own share, of undivided pro])erty. On the two first 
points, then, as stated by you, tlio law is undoubtedly, as you have viewed it. *On 
the third point, 1 take the law to be, that tbe consent of the sharers, express or 
implied, is indispensable to a valid alienation of joint propei't}’^, beyond the 
share of the actual alienor, and that an unauthorised alienation by one of the 
sharers is invalid, beyond the alienor’s shaie, as against the alienee’s. But 
consent is implied, and may be presumed in many cases, and under a variety of 
circumstances, especially where the management of the joint property, en- 
trusted to the part owner, who disposes of it, did siq)p()se a power of disposal 
or, where he was the only ostensible and avowed owner, and generally, when the 
acts, or even the silence of the other sharers have given him a credit, and the 
alienee had not notice. See Comarah PtUay v. Permul Pellay. 

I cannot refer you to authorities beyond the passages to which you have 
already adverted for this position. I rather consi<lcr it to be a {)oint of evi- 
dence what shall suffice to raise the presumption of consent or acquiescence, 
than a matter on which the Hindoo law has pronounced specifically, and I do 
not recollect any passage more express than those to which you have referred 
showing that the alienation is invalid as against the alienee. The case of Pran- 
nath V. Calishunker, S. A. Bengal, before 1805, p. 49, 51, was decided, I con- 
ceive, on the ground of implied consent. 
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Bengal, which does not exist according to the Hindoo law applic- 
able to Madras ; for that, in Bengal, the share of each parcener 
is treated as separate, even before partition, though unascertained ; 
and the Bay a Bhaga^ ch. ii. s. 31', was referred to, but that section 
appears to be a quotation from Narada ; and, according to Mr 
Colehroohds note to the passage, it is otherwise interpreted by 
different compilers, and is generally understood as declaring the 
separate and independent right of co-heirs who have made a parti- 
tion ; and certainly the language of the passage itself refers to a 
condition of separation to some extent. But wo do find in ch. ii. 
s. 1, § 26, on tlic widow’s right of succession, that the author, in 
the course of a discussion upon the contradictory statements of 
text writers and commentators, makes the observation, that “it is 
not true that, in the instance of reunion [and of a subsisting co- 
parcenery] what belongs to one appertains also to the other parcener ; 
but the property is referred severally to unascertained portions of 
the aggregate. Both parceners have not a proprietary right to 
the whole.” This observation, however, is used only in reply to 
the argument that the preferable right of the surviving parceners 
may be deduced by inference, from the fact that “ the same goods 
which appertain to one brother belong to another likewise,” and 
“ that when the right of one ceases by his demise, those goods be- 
long exclusively to the survivor, since his ownership is not divested.** 
But, according to both schools of Hindoo law, the right of survivor- 
ship is not absolute, and the undivided share, according to both, 
descends to his sons; and it seems to us that the real ground 
upon which the widow’s right of succession is placed in the Baya 
Bhaga is the authority of Vrlhaspati, who says, “ that a wife is 
declared by the wise to be half the body of her husband, equally 
sharing the fruit of pure and impure acts. Of him whose wife is 
not deceased, half the body survives adding, by way of question, 
“ How' then should another take his property when half his person 
is ^live V’ So that the right, in truth, rests upon the oneness of 
the husband and wife, and not upon the existence of the separate 
estate and interest of the husband in the property during his life. 
Such a separate estate, as a matter of inference, might be de- 
duced as well from the descent of the father’s undivided share to sons, 
which is common to both schools of law, as from its descent to his 
widow, which is peculiar to the Bengal school. After reviewing 
and commenting upon the Sudr, Court decisions cited in the argu- 
ment, the Chief-J ustice proceeded : — “ We see nothing in these deci- 
sions which materially conflicts with, and some of them support, 
the opinion we liave above expressed and Sir Thomas Strange, 
vol. i. p. 202, expressly says, “ That in favour of a hond fide alienee 
of undivided property, where the sale or mortgage could not 
be sustained as against the family, such amends as it could afford 
would be due out of the share of him with whom he had dealt ; 
and for this purpose a Court would be warranted in enforcing a 
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partition. What the purchaser, or execution creditor of the co- 
parcener is entitled to, is the share, to which, if a partition took 
place, the co-parcener himself would be individually entitled, the 
amount of such a share, of course, depending upon the state of the 
family. In this case there appear to be two brothers and a step- 
mother, and the share of each brother is a moiety. There is no 
evidence of Ayyasvami^s having sons, if he had they would be en- 
titled to shares in their father’s moiefy, and so the jjroperty avail- 
able for the plaintiff would, to the extent of their shares, be reduced ; 
and, except in this way, the existence of sons would not, we think, 
affect the plaintiff’s riglit. 

Malabar law — Sale by consent o:’ all the members op tub 
TARA WAD. — According to the Malabar law, a sale of family j>roperty 
is valid when made with the assent, express or implied, of all the 
members of the tarawad, and when the deed of sale is signed by 
the karanavan and the senior anandravar if ml Juris. 

Such signature is prima J'acie evidence of the assent of the 
family, and the burden of jirouf of their dissent lies on those who 
allege it, Kondi Menou v. Sraiiginveagatta Ahammada^ 1 Mad. II. 
C. It 248. 

In this case, a question was raised whether a sale of a paramba by 
the kar^inavan, (head of the family who is the senior male of what- 
ever branch,) and the eldest anandravar for the benefit of the tara- 
wad (an united family community) was valid. The appellant, a 
junior member of the tarawad, not having joined in the deed whereby 
the sale was effected. The civil judge found that the sale had been 
made to pay debts whic.h a former karanavan had incurred for the 
benefit of the family, and that the instrument of sale had been exe- 
cuted by the karanavan and the senior anandravar. It was con- 
tended that it was necessary to the validity of the sale, or, at all 
events-, that all the anandravars should give their assent in writ- 
ing, citing >SVn/. Man. § 390. Ilolloivay, J., in delivering judgment, 
said, All that is necessary is that the sale should be made with 
the assent, express or implied, of all the members of the tarawad, 
and that the karanavan and the senior anandravar, (if 
should join in the deed of sale. Such assent will be implied where, 
as in the present case, the sale is found to have been for the bene- 
fit of the family. Here the karanavan and the senior anandravar 
executed the deed. Such execution ispriwifi facie evidence of the 
assent of the whole family. The onus of proving their dissent rests 
on those who deny their assent.’’ 

The consent op TxIe anandravar is necessary. — The assent of 
the anandravars is neces'^ary to a sale of tiirawad land by a kara- 
navan. The chief anandravar’s signature to tJio instrument of 
sale is suflftcient, but not indispensable evidence of such assent. 

This suit was brought to recover lands sold to the first defendant 
by the karanavan of the plaintiff, and of the second and sixth 
defendants. The purchase was proved, and that the plaintiff, 
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was present, and offered no objection thereto. It did not appear 
that the instrument of sale was signed by any of the vendor’s 
Anaudravars, the district munsiff dismissed the suit, and the 
officiatiug sub-judge, upon appeal, affirmed his decree. It was 
contended on appeal in the High Court that the signatures of the 
chief anandravar and of the karanavans were iiidispensai)le, al- 
though the appellant was present, citing Stra. Man. 1st ed. 378, 
2d ed. 390. But the court held that the sale by a karanavan re- 
quires the consent of the anandravars. But the signature of the 
chief anandravar, if sid juris ^ is sufficient evidence of the assent of 
himself and the rest, to the sale, and throws the burden of proviag 
dissent therefrom on him who alleges such dissent. The anan- 
dravai ’s assent may be proved by means other than the signature 
of the senior, and in the present case, when the Court has found 
that the paintiff, an anandravar, was present, and assented to 
the sale, he clearly has no ground of appeal, Kaipreia Jlamen v. Mak- 
kaij/it Mutoren, 1 Mad. IT. C. li. 359. 

Personal property, whether ancestral or self- acquired — 
Property acquired or recovered is alienable — Restrictions on 
alienation. — With respect to personal property of every descrip- 
tion, whether ancestral, or self-acquired, and with respect to real 
property acquired, or recovered by the occupant, he is at liberty to 
make any alienation or distribution which he may think fit subject 
only to spiritual responsibility, 1 Macn. Prins. IT. Z. 3 ; 2 Dig. 
32 ; VriliaspaiL 

The power of the father being thus restricted in respect to ances- 
tral real property, and wills and testaments being wholly unknown 
to the Hindoo law, it follows, for the sake of consistency, that they 
must be wholly inoperative, and that these provisions must be set 
aside where they are at variance with the law ; otherwise, a person 
would be competent to make a disposition to take effect after his 
death, to which he could not have given effect during his lifetime, 

1 Macn. T*ri)}s. TI. L. 3. But see ‘‘alienation by w'ills,” Sira 
Man. § 


Section II. 

Alienation by will — Conflicting opinions as to the existence of testa- 
mentary grower — Ancestral real property cannot he alienated at 
pleasure — A man cannot bequeath what he could not bestow by deed^ 
or partition — Extent of power of bequest in Madras — Judg- 
ments 'in favour of wills — Judgnunts against recognition of wills 
— Validity of nuncupative will — No transaction of Hindoo law 
requires to he in writing — Childless Zemindar may alienate by 
deed or will such p^ortion of his estate as would not vest in his 
wife without her consent — Provision in partition deed against 
alienation — Testamentary dispiosition regulated by Hindoo law 
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— Direction that pi operty shall go in male line — Rights of widow 
of one of heirs — Division of accumulations does not constitute 
a divided family — Rules for construction of Hindoos wills — 
Accumulations of jointfamil y — Right of wife of co- sharer — Testa- 
mentary power in North Western provinces — Construction — Devise 
of self-acquired jwoperty hy way of remainder or executory devise 
— Income — Accumulation — Hindoo widow — Rights of mainte- 
nance — A ncestral property — Adoption — Construction of from gener- 
ation to generation — Descendants — Rule against jierpetuity — Who 
are descendants — And what estate they take — Ancestral and self- 
acquired property — Testamentary right in Bengal and Madras — 
Provision for wife — Her rights as heir — Testamentary power 
in Madras over ancestral and self-acquired property — Testator 
having sons — hnmovea, hie ancestral estate — Will by minor — Con- 
currence of sons during minority dispem^ed, with — Incapacity to 
alvnate arising from ]>ersontd causes — Private or sejxmite pro- 
perty — High Court cannot compel a native to prove a will. 

Alienation by will — Conflicting opinions as to tub ex- 
istence OF TESTAMENTARY TOWER. — BW T'homas Btrange in hia 
Hindoo Law, and Mr Justice Strange in his Manual, have con- 
tended that a Hindoo cannot alienate his property by will, whilst 
Mr Macn. Frins. 11. L. 3, entertains a contrary opinion, contending 
that it is not a new power conferred on the Hindoos, but one pre- 
viously existing, although perhaps never exercised in consequence 
of the paternal provisions of their law, which divided their pro- 
perty equally amongst their descendants. But the learning on the 
subject is now rendered to some extent unprofitable, as the power 
has been recognised by Her Majesty’s Judicial Committee of the 
Privy Council in a case followed by a decision of the High Court 
at Madras, presently referred to. These decisions have cer- 
tainly not given satisfaction ; and as it is not improbable that the 
question may again come before tlie Judicial Committee of the 
]*rivy Council, or become the subject of legislative consideration, 
it is advisable to retain here the opinions of writers on Hindoo law 
on this much discussed subject. 

Mr Macn. 1 Frins. H. L. 3, says, A will is nothing more nor less 
than the legal declaration of a man’s intentions which he wills to be 
performed after his death, but willingness to do that which the law 
has prohibited cannot be held to be a legal declaration of a man’s 
intentions. There may be a gift in contemplation of death, but a 
will in the sense in which it is known in the English law is wholly 
unknown in the Hindoo system, and such gift can only be held 
valid under the same circumstances under which an ordinary deed 
would be considered valid. What may not be done inter vivos may 
not be done by will. Of this description is the unequal distribu- 
tion of ancestral real property. There are certain acts prohibited 
by the law, which, however, if carried into effect cannot, according 
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to the law of Bengal, be Bet aside, and which, though immora), 
(and in one sense of the word illegal,) cannot be held to be invalid. 
For instance a father, though declared to have absolute power over 
property acquired by himself, is prohibited from making unequal 
distribution of such property among his sons, by prefering one or 
excludiug another, without sufficient cause. This has been de- 
clared in the Daya Bhaga to be a precept, not a positive law ; and 
it is therein laid down that a gift or transfer, under such circum- 
stances, is not null, “ for a fact cannot be altered by a hundred 
texts.” There is nothing inconsistent in this, as the doctrine is 
rather confirmatory of the texts, which declares the absolute nature 
of the father’s power over such property ; but it has been held to 
extend to the legalising of an unequal distribution of ancestral real 
property, and thereby interpreted in direct opposition to a posi- 
tive law, which declares the ownership of the father and the son 
to be equal in respect to this d'^scription of property. But it can- 
not legitimately bear such a construction. It cannot be held to 
nullify an existing law, though it may be construed as declaring a 
precept inoperative with reference to the power expressly con- 
ferred by the law, or, in other words, to signify that an act may be 
legally right though morally objectionable. Tims a co-parcener is 
prohibited from disposing of his own share of joint and ancestral 
property; and such an act where the doctrine of the Mitaeshara pre- 
vails (which does not recognise any several right, until after par- 
tition, on the principle factum mid) would undoubtedly be illegal 
and invalid. But according to the JJaya Bhaga, which recognises 
this principle, and also a several, though unascertained right 
in each co-parcener, even before partition, a sale, or other transfer, 
under such circumstances would be valid and binding, as far as con 
cerned the share of the transferring party. In the cases of Bhow- 
aneepershad Goh. v. Musst. Taramunee, 3 Sud, lJeu\ Ad, R, 138, 
and Ramhanhai Rai v, Bungclmnd Bunhoojea, ib. 17, it was de- 
termined that according to Hindoo law, as current in Bengal, a 
co-parcener may dispose of, by gift, or otherwise, his own undivided 
share of the ancestral lauded property, notwithstanding he may 
have a daughter and a daughter’s sou living, while in the case of 
Nundram v. Kasliee Bande, 3 R, D, A, R. 232 ; Goman Dutt, v. 
Kunhia Singh, ib. 144, it was determined that, according to the law 
as current in Behar, a gift of joint undivided property, whether 
real or personal, is not valid even to the extent of the donor’s 
share. I am aware that cases have been decided in opposition to 
the doctrine for which I here contend, Macn. ib, * 

Cases cited involving the doctrine op wills and unequal 
DISTRIBUTION. — The first is RuschiJdat Dutt v. Chci/tunchurn Dutt, 
cited by Sir Thomas Strange, 1 vol. 263. He states that the case 
was decided in 1789 ; that the testator, a Hindoo, the father of four 
sons, and possessed of property of both descriptions, ancestral and 
self- acquired, having provided for his eldest by appointment, and 
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advanced to the three younger ones, during his life, the means of 
their establishment, thought proper to leave the whole of what he 
possessed to his two younger sons to the disherison of the two elder, 
of whom the second disputed the will ; that on reference to the 
pundits they affirmed the validity of the will, and that Sir W. 
Jones and Sir Itobert Chambers concurred in this determination. 
The author of the Elements adds — The ground with the pundits 
probably w^as, (the Bengal maxim,) that however inconsistent the act 
with the ordinary rules of inheritance, and the legal pretensions 
of the parties, being dune, its validity was unquestionable. To 
this it can only be answered that the motives which actuated the 
pundits in their exposition of the law, and the judges in their 
decision, are avowedly stated on conjecture only, and that if such 
motives are allowed to operate there must be an end to all law, the 
maxim of factum valet superseding every doctrine and legalising 
every act. Ttie particulars of the case not having been stated, it 
cannot with safety be relied on as a precedent,” 1 Macn. Frins. II, 
Z. 6. 

The second case is that of Eshandchund Faiv. Eshandchund 1 
S, F, A, 2, (1792,) where it was held that a gift in nature of a will 
made by the zemindar of Nuddea, settling the whole of hiszemindary 
on the eldest of his four sons, subject to a pecuniary provision for 
the younger ones, was good. Jfacn. ih, says, with the exception of 
the last, none of the six reasons assigned for this opinion by the pun- 
dits are of any weight. That was, that a principality may lawfully 
and properly be given to an eldest son. This is doubtless correct, 
and taking a zemindary in the light of a principality is applicable, 
and would alone have sufficed to legalise the transaction. A principa- 
lity has indeed been enumerated amongst things impartible. With 
respect to the other reasons assigned, to the first it may be replied that, 
‘‘ according to law, a present made by a father to his sou through 
affection shall not be shared by his brethren.” It may be objected 
that this relates to property other than ancestral, over which the 
father is expressly declared to have control. To the second, “That 
what has been acquired by any of the enumerated lawful means, among 
which inheritance is one, is a fit subject of gift that this supposes 
au acquisition in which no other person is entitled to participate, 
and not the case of ancestral estate in which the right of the father 
and son has been declared equal. To the third, “ That a co-heir 
may dispose of his own share of undivided property.” That his 
right to do this is admitted, but this does not include his right 
to alienate the shares of others. To the fourth, “ That although a 
father be forbidden to give away lands, yet, if he nevertheless do 
so, he merely sins, and the gift holds good.” That the precept 
extends only to property over which the father has absolute 
authority, and cannot affect the law, which expressly declares iiim 
to have no greater interest than his son in ancestral estate. And 
to the fifth, “ riiat llarfhunandana in the Dayatatwa, restricting a 
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father from giving his lauds to one of his sons, but clothes and 
ornaments only, is at variance with Jimuta Yahana, whose doctrine 
he espouses, and who only says that a father acts blarneably in so 
doing,” that no suchvaiiance in reality exists. In addition to 
the above, it may be stated that the suit in question was brought 
by an uncle against his nephew to recover a portion of an estate 
which had previously devolved entire on the brother of the 
claimant, and whicli, it appeared, had never been divided, ib. 

In Ramkoomar Neaee Bachespntce v. Kiishenklnker Turk Bhoosuiif 
2 S. D. A. 11. 42, (1812,) it was maintained that the gift by a 
father of the whole ancestral estate to one son to the prejudice of 
the rest, or even to a stranger, is a valid act (although immoral) 
according to the doctrine received in Bengal, The authorities 
quoted hy the pundits would have been more applicable to the 
maintenance of the opposite doctrine. The following were referred 
to : — 1st, Vishnu cited in Daya Bhaga, “ When a father separates 
his sons from himself his will regulates the division of his own ac- 
quired wealth.” 2d, A quotation also from the Daya Bliaga^ ‘‘ The 
father has ownership in gems, pearls, and other moveables, though 
inherited from the grandfather, and not recovered by him, just 
as in his own acquisitions, and has power to distribute them un- 
equally as Yajuavalchya intimates, ^‘The father is master of the 
gems, pearls, and corals, and of all otiier moveable property; but 
neither the fatiier, nor the grandfather is so of the whole immoveable 
estate.” Since the grandfather is here mentioned, the text must 
relate to his efftcts. By again saying ‘^all,” after specifying gems, 
pearls, &c., it is shown that the father has authority to make a 
gift, or any similar disposition of all effects, other than land, &c., 
but not of immoveables, a C'Trody and chattels, i.e. slaves, since 
here also it is said “the whole,” tliis prohibition forbids the gift, 
or other alienation of the whole, because immoveables and similar 
possessions are means of supporting tl»e family, for the main- 
tenance of the family is an indispensable obligation, as Ifenu 
positively declares, “The support of persons who should be main- 
tained is the approved means of attaining heaven ; but hell is the 
man’s portion if they suffer.” Therefore, let a master of a family 
carefully maintain them. The prohibition is not against a dona- 
tion, or other transfer of a small part, not incompatible with the 
support of the family, for the insertion of the word “whole” would 
be unmeaning if the gift of even a small part were forbidden. 
The text of Yajuavalchya cited in Frayiishchittavivekj “From the 
non-performance of acts which are enjoined from the commission of 
acts which are declared to be criminal, and from not exercising a 
control over the passions, a man incurs punishment in the next 
world.” An examination of these authorities will make it evident 
that they are totally insuflScient for the support of the doctrine lo 
which they were intended to apply, 1 Macii. Prins. H. L. 8~10. 

In Bham Singh v. Musst. Umraotee, 2 S. D. A. (1813,) 
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it was determined that, by the Hindoo law, as current in Mithila 
a father cannot give away the whole ancestral property to one, to 
the exclusion of his other sons. The author of Comhleratlom on 
Hindoo Law^ commenting on tl.is decision, infers that the H. D. J. 
would not have entertained any duubt as to the validity of the gift 
had it depended upon the law as current in Bengal ; but there 
seems to be no other ground for this inference than the erroneous 
doctrines laid down in the two previously cited cases, together 
with the fact of the parties having disputed as to which law should 
govern the decision. 

In Bhowann^churn Jhinhoojea 'v. The Heirs of Ham Kaunt Bun- 
hoojea^ 2 S, A. E. 2o2, (ISIG,) it was held that an unequal distri-' 
bution made by a father among his sons of ancestral immoveable 
property is illegal and invalid, as is also the unequal distribution 
of proj)crty acquired by the father, and of moveable ancestral pro- 
perty, if made under the influence of a motive which is held in law 
to deprive a person of the power to make a distribution. The 
question as to the father's power was thoroughly investigated on 
this occasion, there being a difterenoc of opinion between the pun- 
dits attached to the S. D. A. The following question was proposed 
to the pundits of the Supreme Court, a pundit of the Calcutta 
Provincial Court, and another attached to the College of Fort- 
William : — A person whose elder son is alive, makes a gift to his 
younger of all his property, moveable and immoveable, ancestral 
and acquired, is such a gift valid according to the law authorities 
current in Bengal or not? and if it be invalid, is it to be set 
aside?” 

The four pundits above referred to gave tlic following answer, 

‘‘ If a father, whose oldest st)n is alive, make a gift to his younger 
of all his acquired property, moviable and immoveable, and of all 
the ancestral moveable projierty, the gift is valid, but the donor 
acts sinfully. If during tlie life of the elder son lie makes a gift to 
the younger of all the ancestral immoveable property', such gift is 
not valid. Hence if it have been made it must be set aside. Tiio 
learned have agreed that it must be set aside, because such a gift is, 
d fortiori^ invalid, inasmuch as he, a father, cannot even make an 
unequal distribution among his sons of ancestral immoveable pro- 
perty ; as he is not master of all ; as be is required by law, even 
against his own will, to make a distribution among bis sons of an- 
cestral property, not acquired by himself — i.e.^ not recovered, as ho 
is incompetent to distribute such property among bis sons until the 
mother's courses have ceased, lest a son subsequently born should 
be deprived of his share ; and as while he has children living, he 
has no authority over the ancestral property." Authorities quoted, 
1st, Vishnu, cited in the Baya Bhagu, “ His will regulates the 
division of bis own acquired wealth." 2d, Yajuavalchya^ “ The 
father is master of the gems, ])earla, corals, and of all other 
moveable property.^’ 3d, Daya Bhiga^ “ I'he father lias ownership 
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of gems, pearls, and other movt-ablos, thuugli inherited from the 
grandfather, and not recovered by him just as in hisown acquisitions.’^ 
4th, Datfd ]>ha(i((j “But not so if it were immoveable i>ropeidy 
inherited from the grandfather, because tliey have an equal riglit 
to it. The father has not in such case an unlimited discretion.’’ 
Unlimited discretitm is interpreted by SrUcrislma Tarcalanaira 
signify a competency of dis]) 0 'al at pleasure. tJth, l)<nja Bhiuja^ 
“Since the circumstance of the prandf.ither being lord of all the 
wealth is stated as a reason, and tiiat (amiothe in regard totliegrand- 
fafli(.r’s estate, an unequal distribnt ion made by the father is lawful 
only in the instance ot his own acquired wealth.” Commentary of 
' Sriiriisluia on the above text-*, *'■ Altliough the father be in truth 
the Joni of all the weallli inh(’rited from anctstors, still the right here 
meant is not merely ownership, hut competency of dis[)osing of the 
wealth at pleasure ; and the father has not such full dominion over 
propert}’ ancestral.” Gth, “ If the father recover [mater- 

nal wealth seized by straugeis, and not recovered by other sharers, 
nor by his own father, he shall not, unless willing, share it with his 
eons, for in fact it was acquired by him.’’ In this passage, 
Menu and declaring that “ he shdl not, unless willing, 

share it, because it was ac([uii*ed by himself,” seem thereby to in- 
timate a [martition amongst sons, even against the father’s v\ill in the 
case of hereditary wealth not acquired (i>., recovered) by him. 7 th, 
Daya Bheu/a^ “ When the mother is [mast child bearing,” regards 
wealth inherited fi*om the [maternal grandfather. Since other children 
cannot be borne by her v\hen her courses have ceased, [martition 
among sons may then take jmlace ; still, however, by the choice of 
the father. But if the hereditary estfite wore divided while she con- 
tinued to be cajmable of beiriug children, tho^e born subsequently 
w^ould be deprived of subsistence, neither would that he right, for 
a text exjmresses ; “they who are born, and they who are yet un- 
begotten, and they wlio arc actually in the womb, all require the 
meam. of su[)purt, and the dissipation of their hereditary mainte- 
nance is censured.” Srikrlahnu has interpreted “ the dissipation of 
hereditary mainteiianco to signify” tlic being deprived of a share in 
the ancestral wealth. “11 theie he oflsjmring, the 

parents have no authority over ancestral wealth, and trom the de- 
claration of their having no authoritjq any unauthorised act com- 
mitted by them is invalid.” '^lext of rijnyunenwara, cited in the 
Medhatithi, “Let the judge declare void a sale without ownership, 
and a gift, or [dedge unauthorised by the owmer.” The term, with- 
out ownership, “intends iiicompetency of disjmosal at pleasure.” 
Text of Naradu, “ That act which is done by an infant, or by any 
person not [mossessing authority, must ho considered as not done. 
The learned in the law have so declared.” 

In commenting upon these cases, Mam. 1 Prins. II. L. 
13, says, “I have given the above opinion, together with the 
authorities cited in its support, from its being apparently the 
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most satisfactory dcctriue hitherto recorded on the subject. By 
declaring void any illegal alienation of the auccfttral real property, 
it preserves the law Irom the iiriputaiiou of being a dead letter, 
and protects the son from being de[)rivcd at the caprice of the 
father of that, in which, the law 1 ms repeatedly and expressly de- 
clared them both to have equal ownership.” 

The case of lianiJcaHul is the latest rt ported decision by the >V. />. 
A, connected with the point in question. Various cases have been 
cited by the author of the Con>iLdc)‘ali<*ih^j (p. old,) in which wills 
made by Hindoos have been uplield by the ISu[u*onie Court, 1 bough 
at variance with the doctrine abi>ve laid down. The will of R(ij((h 
NohJeisJun^ W’ho, although he had a begotten and an adopted son, 
left an ancestral talook to the sons oi ids brother, is perhaps the 
most remarkable of the eases cited ; hut in this, as well as in most 
of the cases, tlie point of law was never touched upon, the ])arties 
having joined issue on questions of fact. Upon the whole, I con- 
clude that the text of the Daya Jlluiya^ which is tlie ground woik 
of all the doubts and perplexity that have been raised on this ques- 
tion, can merely be held to confer a legal power of alienating pro- 
perty where such power is not expressly taken away by some oilier 
text.” 

Ancestral real niGrERTV cannot be alienateb at pleasure. — 
Thus ill Bengal a man may make an unequal distribution among 
his sons of his personal ly-ac(piired property, or of the ancestral 
moveable property, because, tliough it has been enjoined 
yana, -Riih ^40) upon a father not to distinguish one sun at a 
f'artiiiun made in his lifetime, nor on any account to exclude one 
from participation witliout sullicient cause, yet as it has been de- 
clared in another ])lace that the father is master of all moveablG 
property and of his own aequi.^itiuiis, {Yajmivukh 2 JJiy. 
Itib,) the nia.xiin that a tact cannot he altered by a hundred 
texts here applies to legalise a disregard of the iujuneiion, there 
being texts declaratory of unlimited discretion of equal authority 
with those which condemn the ])ractice.* In other parts of India, 
where the maxim in question does not ob*tain, the iuj unction ap- 
plies in its full force, and any prohihitnd alionation would be con- 
sidered illegal, see Partition ; see 1 Stnf. IL A. 123 ; 1 Jj\mik Ji. 
154, 372, 360 ; 2 ib. (i, 471 ; 1 Mam. Rr/.us. //. L. 15. 

The question as to the [mwer of a Hindoo to make a will is dis- 
cussed in a note to Mo?-/. Diy. vol, i. j*. G12 ; the author says, 
“The question as to whether a Hindoo has or has not the 2 >ower 
of making a will fijq) ars to depend entirely u 2 )on the sense in 
which we use the woi’d ‘ will.’ That he cannot make a wall to the 
same extent as an Englisli testator is ceriainly tine, but there is 


* By this construction the maxim i-s made to mean that one text (or fact 
of that kind) cannot be rei)ealed by utlau* texts, but such an interpretation 
must be found as will reconcile them all. 
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also no doubt, that he can legally dispose of liis -property under 
certain restrictions, by a writing or declaration, accompanied by 
certain formalities, to take effect after his death.” Surely this is in 
fact and operation a will, and comes within the definition, “A will 
is a declaration of the mind, either by word or writing, in disposing 
of an estate, and to take place after the death of the testator,” 7 
Bac. Air. 20 9 j 6th Ed.” 

A MAN CANNOT BEQUKATH WHAT HE COULD NOT BESTOW BY DEED, 
OR GIFT, OR PARTITION. — All the bcbt authorities on Hindoo law, 
with llenrij Colehroohe at their head, concur in stating that the will 
of a Hindoo may be recognised, although he cannot will away pro- 
})erty which could not have been the snbjectofgiftduring his lifetime. 
Cohhrool'Cj in a letttcr to Sir Thomas Stramje, says, The p>rinciple 
I would lap down is, that a man cannot con fer on a stranger, or his 
o}vn Icin, hy ivill (ivhich I consider to he a donation in contem2)latio7i 
of decease) what he could rot bestow by deed of gift, or partition of 
patrimony. ^Jke utmost that can be said is that he may do that 
by testament which he could have done by partition, or donation 
between living persons and again he says, in provinces in which 
the authority of the Mitaeshara prevails, a Hindoo is restricted 
from giving away immoveables, and from making raiy other par- 
tition of his possessions among his male descendants, but such as 
the law has sanctioned ; consequently, he would be withheld from 
distributing immoveables in a mode unauthorised by the law, but 
may bestow moveables, of which the law allows him to make gifts 
through motives of natural affection, nut, however, to the extent of his 
whole property. In short, if there be no sons, or male descendants, 
and the property bo nut shared by a co-heir, the whole of his pos- 
sessions being his separate and distinct ])ropcrty, may be disposed 
of by will as be pleases, 2 Stra. 11. L. 43G. In another letter he 
expresses himself still more strongly, giving it as his revised and 
considered opinion that a Hindoo in Bengal may leave by will, 
or bestow by deed or gift, bis possessions, whether inherited or ac- 
quired, and the gift, or the legacy, whether to a son, or to a stranger, 
will hold, however reprehensible it may be, as a breach of an in- 
junction or precept,” 2 Stra. II. L. 438.” 

‘‘ This, I think, is a fair statement of the law on this diflicult sub- 
ject. Amongst those who maintain that a Hindoo cannot make a 
will, we find Mr Ellis, no mean authority, who says, AVhat then is 
the will of a Hindoo? If the distribution of property made by it 
be contrary to the provisions of Dharinashastra it is invalid ; if 
in conformity with them, it is unnecessary, 2 Stra. II. L. 421. 
This, though specious, is not strictly true, since by the extended 
sense of the law of gift, a Hindoo can vary the rules of distribution 
without violating the provisions of the law.* Again, does not a 

* According to the Benares School we are aware of no authority for this 
assertion. 
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Hindoo alter the distribution by an anumati PiUra ? in which he 
authorises his widow to adopt a son after his death, who becomes 
his heir to the exclusion of the relatives?* Indeed, a writing is not 
absolutely necessary, verbal authority being sufficient ; yet this is 
in conformity with the law, and may be regarded in some sort, and 
to a certain extent, as a testamentary writing, or nuncupative will. 
It is, after all, of but little importance, by what we call the instru- 
ment or declaration by which a Hindoo governs the disposition of 
his property after his death, and the question resolvea itself into a 
verbal dispute. A will evcri/irhercj to all intents and purposes^ a 
gift, to taJce effect after the decease of the donor; and the Hindoo gift, 
in contemplation of death, has to the extent allowed by the doctrine 
of each particular school of laws, exactly the same operation as a 
will in England ; and although the Hindoo law does not recognise 
the existence of a will by name, and as such, still the power of dis- 
position muler that law is preci sidy the same in effect as that exercised 
by what we call a vnli in EngUnidf' i Mori. J)i<j. G12. 

I confess that I cannot see why any legal disposition of property 
after a man’s death should, as I have heard argued, be declared not to 
be a will simply because such disposition may be under more restric- 
tions than wills were by the civil law. Were it s>, we might say 
that, by the laws of France, a Frenchman cannot make a will. 
1 HayeJs Introd, to Conv. 596, 5th ed,” 1 Mori. Dig. p. 612. 

“If a law allow any discretionary power over pro])crty after a man’s 
death, no matter how limited such power may be, the exercise of 
it, is a will, or testamentary disposition, i.e., the declaration of a 
man’s wishes as to the disposition of his di8f)osab]e property sub- 
sequent to his death, and in this sense the Hindoo can most un- 
doubtedly make a will.” 

“ There is no doubt but that whatever may have been the case in 
the courts of the Honble. Gom]nny wills made by Hindoos are, and 
always have been, recognised in the Supreme Courts, and Sir F. 
Macnaghten mentions, that even in his time, where there w'as a largo 
property to dispose of, intestacy was uncommon. Sir Thomas 
Strange states his belief, that “to the southward, Hindoo wills wore 
only recognised in the King’s Courts.” A reference, however, under 
the present title, to the placita 25 b, et seq., will show that wills, 
Hindoos’, have been upheld iu the courts of tlie Hon. Co. in all the 
Presidencies, with the restriction, that they cannot bequeath pro- 
perty which they were incompetent to alienate during their life- 
time. 

“ It seems on the whole, that there has not been any very great 
discrepancy between the recognition of Hindoo wills by the Queen’s, 
and Hon. Company’s courts. Sir F. Macnaghten expressly says, 
“ It is now perfectly understood from the decisions that have taken 
place in the Supreme Court, that the devise, or bequest of a Hindoo 


* This is a perversion of the dootrine of adoption. 
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will be supported there, if it be made of sucIj property as the testator 
could lawfully (whether sinlessly or not,) have disposed of by gift in 
his lifetime. But the Court never professed to go further than to 
permit that to be effected hy will^ which might have been done inter 

Extent of power of bequest in Madras. — Mr Justice Strange 
in his Manual^ § 174-180, says : — The argument in favour of 
countenancing wiils by Hindoos is tliat a man may bequeath by 
will what he could make gift of in life. It is to this extent that 
the pow’er of bequest has been allowed, (2 S/nr. //. L. 436, 445, C. 
and S.) 

JuDGMENi’s IN FAVoi'R OP WILLS. — Tho practice of the Siidder 
Court of Madras in nspcct of admitting tlie power of a Hindoo to 
devise pnjj)erty by will has varied. 

Tiierc are two judgments l>y this court upholding wills. The 
first was passed in S. A. 3 of 18iM. The property then in issue 
was self-acquired, and the court affirmed the will because the tes- 
tator could have alienated it in his lifetime. ''I’he other judgment 
was given in ll. A, 43 of 1849. This decision was passed by a 
single judge, confessedly ignorant of tho law. He sought to guide 
himself by autlnritics, but found them conflicting. Supported 
by the o[)inion of tho [)un(lits, and a judgment by the Calcutta 
Supreme Courf, affirmed by the Trivy Council, ho upheld the will 
then in i'sue, wliich a]q)ointcd trustees to tho testator’s property to 
the prejudice of Ids widow. 3’lie })untlits then a])plied to are the 
same who Iiave since declared that no Hindoo c.ni m.die a will, and 
they explain that they gave the o[)inioii rested on, in the above 
case, under the idea tliat they were called to test the will by the 
power the testator had to deal with the property during his life- 
time in the maimer lie liad done by will. There are three judg- 
ments by the same Court, in which it is indicated tliat tlie power 
of a Hindoo to devise by w ill would have been admitted, had the 
wills then in question not exceeded the power the individuals 
making them had, to alienate when in life. These were given in 
n, A. IG of 18G0, and .S'. A. 65 of 1844, and 352 of 18G0. 

There are also tw’o judgments by the Privy Council connected 
with wills arising on cases decided in the Sudder Court of Madras. 
Ill the first of these judgments, the will which forms the subject of 
the decision of the Sadder Court iii the first named case, S. A. 3 
of 1824, was in question ; but the suit, which was a fresh one, that 
had sprang uj) between the parties subsequently to the said de- 
cision, turned not on the v.ilidity of the will, but on the power of the 
testator to alienate, as lie iiad done, during liis lifetime, a portion 
of liis property without the consent of his wife, (2 Moore’s In. Ap, 54, 
posi^ p. 158.) Tlic other judgment was in affirmation of the decision 
of the Madras Sadder iu tljc second of the cases above noticed, 
namely, li. A. 43 of 1849. The Privy Council in this judgment, 
alter noticing Sir Thomas Sira nge’s observation that the Hindoo Ian- 
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guage has no term (meaning no technical term) whereby to express 
what is known in England as a will, argued that “ it does not 
necessarily follow, that what in effect, though not in form, are tes- 
tamentary inttruments, which are only to come into operation and 
affect property after the death of the maker of the instrument, were 
equally unknown.’’ They then remark on the prevailing recogni- 
tion of wills in Bengal, and add, “ Even in Madras it is settled, 
that a will of property, not ancestral, may be good ; and, indeed, 
the rule to that extent is not disputed in this case,’* Ndgaluh-Jimce 
Ummal v. Gopoo JS'ailarajacJictli/, G 2Ioore\'i In. Ap. 345. 

Certainly this decision will not stand the test of examination. 
Had there been instruments of the description supposed by the 
Privy Council, some trace thereof would iiave a])peared iu the 
numerous law treatises of the Hindoos, nor would the instrument 
nor the act have been left without a name. Erpuilly unwarrantable, 
is the a^sertioll that wills of any sort are recognised throughout 
Madras. The Privy Council in making this assertion must have 
had in view prominentl}^ the operations within the limits of the 
late Su[)renie C/ourt, an area eml)racing but 27 square miles out of 
the 115,000 square miles forming the Presidency. 

There is, however, a sort of testamentary disposition recognised 
by the Hindoo law, wbieli it will be useful to consider. 

“ The law (a text of X(ir(tcl(t\s^ which says, that anything given 
by a man when in danger of li(e is no gift, is applicable only to 
cases in wliich the object of the gift was not a charitable one, be- 
cause says, whatever maybe given, orproiuised tube given 

by an individual, wdiethcr in gtxal health, or in danger of life, bis 
son is to be caused to carry out, if be dies wilbont giving the 
same,’’ [MUiic.'^linru nu Subtraction of Gift,) p. 155. 

Here we liave a recognition by the law of the limits wltbin 
which a Hindoo may exercise the testamezitary power, and a de- 
claration that beyond these limits he has no such power. He may 
make a chai liable provision, but ikuk* other; and as to this, the 
effecting it is a matter rather laid u[)on the conscience of bis heir, 
than legally binding upon him. Any other testamentary disposi- 
tion he may make, or as it is termed gift, is no gift. 

The real state of the law has thus not been exaniuied or under- 


stood in any of llie abijve judgments. Tiiey have gmie upon the 
assum])tion, and that of the barest kind, that what a man may do 
in bis lifetime he may direct, to be done after his death. There is 
no precc])t to tavmir such a doctrine, ami every provi.sion of the 
law direeily ojiposos it. A man lias certain power durijig his life- 
time, but on bis death the law takes charge of his property, and 
directs its descent Xowhere is there an indication that the pro- 
perty can take any other course than that which the law has 
assigned to it. d’he descent is as strictly appointed, as in the law 
of entail in England. It cannot bo broken but by breaking the 
law. 
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The Madras Sudder have, on these grounds, at one period dis- 
allowed the power of a Hindoo to make any disposition of bis pro- 
-perty by will, Stra. Man. H. L. § 176. 

Judgments against recognition of wills. — A will is not recog- 
nised in Hindoo law. A Hindoo may make gift during his life- 
time, but to constitute a gift, transfer must tnke place. Whatever 
a man dies possessed of p isses to his legal heirs. A will, therefore, 
can have no force among Hindoos, {Pro. of S udder Court, 30th July 
1855; Judgments of Sudder Court in S. A. IGO of 1858, and 107 
of 1859.) Ih. 

A man may in his lifetime alienate his property to the prejudice 
of his wudow, leaving her the means of maintenance ; but he can- 
not make arrangement that such alienation shall take place after 
his death, since his widow would be entitled to what he died pos- 
sessed of, {Sudder Pundlt.% I9bh July 1852.) ih. 

A bequest to a son-in-law, to the prejudice of a brother’s son, is 
void, {Judgment of Sudder Court in S. A. G59 of 18G1.) 

The appointment by a father of a guardian to his minor son 
is invalid. His rights as to the ju’operty die with him, and pass 
to the heir, (^Sadder Pandils, 12th ^larch 1857,)AS'^m. Man. H. L. 
§ 180. 

Mr Justice Strange appears to us to have dealt with this subject 
according to the })rinciples of Hindoo law. There is one point, 
however, omitted by liim which is worthy of consideration. The 
term jiarcener or co-parcener is used in works on Hindoo law hy 
English writeis, and is adopted by the Indian courts in their de- 
cisions. It is not, however, strictly correct to designate individuals 
Jiving in association, as a Hindoo joint family, as parceners. That 
term in English law has a teclinical signification. Coke on Littleton, 
ch. i. b. 3, 163 a., sec. 241, tljus defines the word : “Parceners 
are of two sorts — to wit, parceners according to the course of 
the common law, and parceners according to the custom. Par- 
ceners after the course of the common law are, where a man, or 
woman, seised of certain lands, or tenements in fee-simple, or in tail, 
hath no issue but daughters, and dieth, and the tenements descend 
to the issue, and the daughters enter into the lands, or tenements 
so descended to them, then they are called j)arceners, and be but 
one heir to their ancestor.” Littleton, 1 65, sec. 242, continues, “Also, 
if a man, seised of tenements in fee-simple or fee-tail, dieth without 
issue of his body begotten, and the tenements descend to his sisters, 
they are parceners, as is aforesaid ; and in the same manner, wbere 
he hath no sisters, but the lands descend to his aunts, they are par- 
ceners,” &c. It will thus be seen that the term parceners, accord- 
ing to the course of common law, is confined to two or more 
females who inherit joiDtl 3 \ 

“ Parceners by custom,” according to Littleton, cb. ii. sec. 265, p. 
175, b.,“are where a man, seised in (ee-simple, or in fee-tail, of lands 
or tenements, which are ol’ the tenure called gavelkind in the county 
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of Kent, and hath divers sons, and die, such lands and tenements 
shall descend to all the sons by the custom, and they shall equally 
inherit and make partition by the custom as females shall do, and 
a writ of partition lieth in this case, as between females.” 

The parcener, by custom of the English law, differs from the 
associated member of the Hindoo family, in that he cannot, as in 
a joint Hindoo family, be held liable in person or property for 
obligations contracted for the necessary expenses of the family ; 
nor does his share on death fall into the common stock, subject to 
distribution, or partition among the surviving members. 

The application of the term co-paitiener or parcener, to individuals 
composing a joint Hindoo family is technically incorrect, inasmuch 
as that term is not applied in English law to any other joint 
owners, but only to those who have become entitled as co-heirs, 
WiUkiims^H Iieal rroperti/, *l{\i ed. p. 96. An associated 'member 
may exist by birth in a Hindoo family without being a co-heir. 

Probably the term “.joint” may convey the idea that associated 
Hindoos are joint tenants. This would also be erroneous. Ad- 
hering still to the authority of Littleton, we observe that, at p. 181 
a., sec. 280, he draws, in the following manner, a distinction : “ It is 
to' be understood that the nature of joint tenancy is, that ho which 
Burviveth shall have only the entire tenancy according to such estate 
as he hath, if the jointure bo continued, &c. As, if three joint ten- 
ants be in fee-simple, and the one hath issue and dieth,yet they w'hich 
survive shall have the whole tenements, anil the issue shall have 
nothing ; and if the second joint tenant hath issue and die, yet the 
third which surviveth shall have the whole tenemenis to him, and 
to his heirs for ever ; but otherwise it is of parceners ; for if three 
parceners be, and before any [lartition made, the one hath issue and 
dietb, that which to him belongeth shall descend to his sou, and 
if such parcener die with issue, that which belongs to her shall de- 
scend to her co-heirs so as they shall have this by descent, and 
not by survivor, as joint tenants shall have,” &c. 

The distinguishing characteristics of joint tenancy are unity 
of possession, unity of interest, unity of title, and unity of the 
time of the commencement of such title. Cases may arise where 
all these unities may be found to exist in respect of property 
held by an associated Hindoo family, but ordinarily they do not. 
An only son of a Hindoo has an interest immediately on birth 
equal to that of his father ; but as unity of the time of the com- 
mencement of the title does not co-exist, one of the elements of 
joint tenancy is wanting. If the son has two sous born to him, 
they, on birth, have an interest in their father’s unascertained share 
of the joint property. Here there is not only an absence of the 
unity of time of the commencement of title, but also a difference 
of interest ; consequently it is clear that in these cases, and in the 
generality of other cases, all the elements necessary to constitute 
joint tenancy do not exist. 
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The condition of a joint Hindoo fanoily approaches more closely 
to tenancy in common. In holdings of this nature unity of 
possession exists, but the several tenants have a distinct several 
title to their shares. In the case supposed, the father, his son, and 
his two grandsons unitedly possess the property ; but as the father is 
entitled to one-half, his son, and two grandsons to the other half, and 
each of these only to one-third of that, we find there is an absence 
of unity of interest ; hence in these several j)oints the condition of 
a Hindoo family resembles tenancy in common more tliaii joint 
tenanc3^ Moreover, a Hindoo member of an associated family, 
like the English tenant in common, is, as to his own undivided 
share, in the position of the owner of an entire and separate estate, 
and is at ]il)eit\% according to the decision we have already cited, to 
alienate in his lifetime his unascertained and undivided portion. 
Another diflerciice between joint tenancy and tenants in common in 
English law is, that survivorship exists in the former, but not in the 
latter. In this respect the condition of an associated Hindoo family 
resembles that of joint tenants to a certain extent. For instance, if 

A. , B., and C. are brothers, and none of them have sons, on the death 
of A. and B., the survivor, C., would take the whole estate. A. and 

B. ,'"' however, would liave been at liberty to alienate their respec- 
tive shares by a written instrument, to take effect during their life- 
time, without [lartiti 'D, and the alienee might enforce his rights 
against them. We may, therefore, conclude that the condition of 
an associated Hindoo farndy is that of a tenancy in common, com- 
bined with the right of survivorshi[^, in the event of no valid dis- 
position iiaving been made by a deceased tenant during his lifetime. 

These circumstances, we think, are not to bo lost sight of in dis- 
cussing tiio question whctlior a Hindoo, living in association, is 
competent to make a will. 

Where the right of survivorshij) exists, w’c are of oj)inion tha*'. 
the principles which regulate snrvivorsliip under English law are 
applicable to survivorship under Hindoo law. Tho question 
whether a joint tenant could devise his portion without partition 
was fully discussed in Stf'i/t vx diini.s'. Nmltf v. luiln tis, Biirr^ 
148 <s. q^lje Court unanimouslv held that a joint tenant can- 
not make a will of what he holds in jointure, ami Lord Man.^jleld 
said tljat a will would he void both at cuujmon law and upon the 
statute. If it could opeiate at all it mu>t operate as a ^evcKiuce 
of the jointure, lor it could not operate otherwise; hut it cannot 
operate in that manner because a «!eveiaiicc of jointure cannot be 
tfibeted by that method. J/r Jitsfice W/haot observed, This man, 
who only held in jointure at the lime when he made his will, had 
not a devisable estate when he made the devise. Co/ce ujjon 
Liiildon considers tho subject as if he w’erc determining the 


^ Specialties or decils are not recognised in tlie Mofusdl Courts of India as 
distinguishable from instruments not under seal. 
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conflict of opinion between J/r Justice Strange, the Privy Council, 
and the High Court of Madras. Et la cause est, fur ceo que 
nul devise poet effect mes apres la mart le devisor et per 

sa mort tout la terre maintenant devitnt per la ley a son compaqnion 
(fee. Here both their claims commence at one instant, and altl orgh 
an instant est unum indivistlrile temp)ore quod non est tempus, nec 
pars temporis, ad quod iamen partes i cm ports coiiucctuntur, and 
that iristans est Jin is unlus tenporis it princijniim aterins. Yet in 
consideration ot law there is a priority of time in an instant, as 
here the survivor is preferred before the devise, for LiUleton saith 
that the cause is, that no devise can take effect till after the death 
of the devisor, and by his deatli all the land presently cometh by the 
law to his companion, 1 Co. Lit. p. 285, lib. 3, sec. 287. 

Even should it be objected that the principle of survivorship 
does not apply to an associated Hindoo fixmily, since the survi- 
vor may be regarded as the next in the order of succ* ssion, and 
therefore takes in accordance with the table of descent, rather than 
by the principle of survivorship, we are, even in that case, dis- 
j) 0 sed to think that the pnuciple recogui&ed iu Neale v. lloberLs, 
and by Lord Colce, is af)])licable. 

Under English law a joint tenant ])ossesstR the power to dispose 
in his lifetime of his own share of the lands, and thereby destroy 
the joint tenancy ; but he cannot exercise this ]) 0 wer by will. 

So under Hindoo law a man may, during his lifetime, alienate 
bis undivided and unascertained share. If lie does, the alienee miiy 
enforce the alienation. On his death-bed, he may make a gift. But 
there is a difference between hispowerover pro])erty whilcliving,an(l 
the power to exorcise control over it when he ceases to exist. Tiio 
moment the breath departs, the law steps iu and says, tlie j)ropc'rty 
shall go to the indi vidutils entitle<i to succeed, in order that they 
may have the means to defray the expenses of the ceremonies they 
are bound to perform for the spiritual benefit of their relative. 
The Hindoo law evidently never cuntemplated, when entailing the 
necessity of these ceremonies on the snrvivors, that a man should 
have the power of depriving them of the fund to dtfray the cost, 
either by abstracting property by w'ay of gift iujincdiately before 
his death, or by a valid disposition to take effect afterwards. Tlie 
restraints on alienatiuu, imposed by Hindoo law, were evidently 
designed to cheek improvidence, with the view that families might 
not bo left in a state of destitution, or heirs deprived of tiic means- 
of contributing to the religious welfare of tlu ir ancestors. What- 
ever tends to the production of such a state of things is contrary 
to the spirit of the law\ The text of Narada, quoted by Mr 
Strange, fxt page 47 of his 2[anual, would seem to render it obligatory 
on the conscience of the son to give effect to the gifts of his father. 
Gifts of what description I Not all gifts indiscriminately ; but 
merely gifts of a charitable character enuring to tlie lienetit of the 
soul. These would appear to be the only class of gifts permitted, 
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and the allowance of gifts of this class is consistent with the re- 
ligious tendency which pervades the Hindoo law. It is not the 
gift which deprives the successor of the means of discharging the 
burden of the succession, nor a gift made without reference to 
spiritual benefit that is permitted. Should such a gift be made 
through the medium of a will, we cannot conceive on what prin- 
ciple, consistently with the spirit of the Hindoo law, the successor 
is bound to give effect to it. 

The subject is involved in difficulty, and as it probably will 
be remooted, wc think legislative action ought to be taken to set 
the question at rest. 

Madras Regulation v. of 1829, provides that wills left by 
Hindoos wdthin the territories subject to the Government shall 
have no legal force whatever, except so far as their contents may 
be in conformity with the provisions of the Hindoo law, according 
to the authorities prevalent in the respective provinces under the 
Presidency.’' 

Validity of nuncufative will — No transaction by Hindoo 
LAW REQUIRES TO BE IN WRITING. — A Hindoo may make a nun- 
cupative will of property, whether moveable or immoveable, Crin-> 
avasanwud v. Vijaaya7n7naly 2 Mad. If. (J. IL 37. Gapaluchariyar, 
previous to his death directed, in the presence of witnesses, that 
his property should be equally divided between the appellant, the 
first defendant, and the second defendaui;, the son of the first. 
He left surviving him two daughters. Ihe plaintiff, one of the 
daughters, brought the suit to recover half of his property. Tlie 
district munsiff upheld the disposition of the property, and decreed 
one-third of it to the plaintiff. The civil judge modified the 
decree by according onc-half to the plaintiff, because he thought 
the transaction amounted to a will, and could not therefore be 
enforced, referring to Stranges Man. § 175, 181-183. ^ 

This decree was appealed from, and it was admitted that Valli- 
arayagiim PilJai v. rachche, 1 Mad, II. C. Jl. 32 G, established the 
legality of a Hindoo will. But it was argued that, as wills were 
introduced into the Hindoo from the English law, tlie testamen- 
tary disposition was governed by the English law, and therefore 
must be in writing. 

llotlou'ai/yJ.y ill dt'livering judgment, observed: The question was, 
Whether tlie civil judge was right in treating the transaction void, and 
in distributing the property as undisposed of, according to the rules 
of Hindoo law ? It could not be denied, after the decision above 
referred to, following the judgment of the Privy Council, that if 
Gapulachariyar had, in fact, made a testamentary disposition, it 
would prevail against the appellant, his daughter, and pro tanto 
disinherit her ; but it was argued that this testamentary disposi- 
tion should be regarded as it would be in England, where, by the 
Statute of Wills, it would be void. We arc unable to assent to the 
argument that, because a doctrine has been incorporated into the 
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Hindoo law from a foreign country/"' as a necessary consequence the 
whole of the foreign law relating to the subject must be imported 
with it. As a matter of fact, we knt)w that, within the original 
jurisdiction of the High Court of Bombay, attestation has not 
been held indispensable, Mnncherjee Peslenjee v. Narayan Lujcmon^ 
referred to in 1 Mad. II, C. It .328. Where such introductions 
take place, the foreign matter, so far as it can be done, must be 
moulded according to analogies derivable from the indigenous law. 
There is no transaction of Hindoo law which absolutely requires a 
writing — contracts of every description, involving both temporal 
and B[»iritual consequences, may be made orally ; and it would be 
singular if we were to attempt to rule that all other expressions of 
will are valid when delivered by word of mouth, but that the 
expression by a man of his wdll as to the disposition of his pro- 
perty after his decease shall be wholly invalid, unless reduced to 
writing. The history of the law of other countries shows that 
there is nothing in the nature of the transaction to render writing 
indispensable. ..... In England the history of wills is complicated 
by the distinction between real and personal property. The very 
nature of tenures after the Conquest prevented the testamentary 
disposition of lands in England, except in one or two places of 
custom, Com. Big. Gifvelhlnd, That the Ecclesiastical Chancellors 
defeated the law is matter of history ; and the Statute of Uses, 
although wholly failing ‘to acoonqdish the purpose of its authors, 
effectually rendered lands inalienable, except by conveyance inter 
vivos. This led to the St at. 31 II. viii. c. 1 , which legalised the disposi- 
tion by will or testament of a portion of the testator’s lands. Tlio 
construction put upon that statute was, that a devise under it must 
be in writing ; but, singularly enough, devises by custom were still 
made until the passing of the Stat. of Frauds, Co. Lit. hy Butler, 
n. iii. C. Nuncupative wills of personal estate w’cre valid until 
the 1 Vic. c. 2G. The Roman law made no distinction between 
an ordinary testament in writing and a nuncupative one. 

The rule is thus correctly stated by a modern work of autho- 
rity : “ Si quis autera sine scriptis tcstamentuni ordinare velit 
Bufficit ut coram septeni testibus eum videutihus voluutatem suam 
palam ut exaudiri ab iis possit et intelligi declaret quo facto niin- 
cupatum hoc testameutuin firmum perfectum que est,” Waim- 
Icoenig Just. Jur. Bom. Brio. § .053.t Historically, therefore, as 
well as in the nature of things, writing is not essential to a valid 

devise It is clear that the deceased voluntarily, in the 

presence of three witnesses, apparently summoned by himself, 
declared the manner in which the property, of which he had an 


* This is an infelicitous admission. The Court was not justified in apply- 
ing the doctrines of a foreign system of law to the Hindoo law — it was bound 
to administer the principles of Hindoo law according to their spirit, 
t Imt. Lib. ii., Tit. x. 14. 
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unquestionable right to dispose, should pass after his death. lu 
the absence of any enactment requiring a will to be executed with 
particular solemnities, we are quite unable to say that this was nut 
an effectual devise. 

Childless zemjndar may alienate by deed or will such tor- 

TION OP HIS ESTATE AS WOULD NOT VEST IN HIS WIFE WITHOUT HIS 
CONSENT. — By the Hindoo law a zemindar having no issue is 
capable of alienating by deed or will a portion of his estate, whicli, 
in default of lineal male issue and intestacy, would not vest in his 
wife without his consent,'*' Mulraz Luckmluj ividotv, v. Vhalekauy 
Vencata 2\*ama Jaijijanadha Row^ 2 Moords In. 54. 

The question involved in this case, was the validity by the 
Hindoo law of a devise made in confirmation of a previous gift by 
a man having no lineal male heirs in prejudice of his wife, ia whom 
the succession vested in case of no alienation and of intestacy ? 

Mr Baron Parity in delivering the judgment of the Judicial 
Committee of the Privy Council, said the only question is, whetlu r 
the late Kujah was capable of alienating the pro})crty in question, 
it being part of his zernindary ? or whether his wife, the appellant, 
was entitled by the Hindoo law to the whole of the zernindary for 
her provision ‘i The Sudder Court examined the Hindoo law offi- 


cers on that point, and their opinion was clearly in favour of the 
Rajahs right to make such alienation. That Court thought the 
will sufficiently proved in the former suit, and upon the authority 
of the Hindoo law dismissed the aiipeal. Their lordships at>^ree in 
such decision. ° 

Provision in rAimTioxDEED against alienation. — H.,an English- 
man, the father of five illegitimate children by two Madras Hindoo 
women, who lived together in co qiarcenery as Hindoos, tJieir rights 
being governed by that law, bequeathed to his said children an 
estate in equal shares. A suit ^v'us instituted by one of the children 
against his brothers for p irtitioii of the estate. Tlio jiartics entered 
into a deed of lazecnamah, by which the shares and amounts to be 
paid to each were ascertained, and provision made against aliena- 
Hon by sale, mortgage, L-ase, or security, of any separate share. 
Held that this deed did not affect the right which each co-sharer 

had to alienate by will, J/^na Boyee v. Ootaram, 8 Moords In 
Ap, 400. 


T. Es L ament AR i disposition regulated by Hindoo law — Direc- 
tion THAT PROPERTY SHALL GO IN MALE LINE — illGHTS OF WIDOW OP 
ONE OF HEIRS — DIVISION OP ACCUM ULATIOxNS DOES NOT CONSTITUTE A 
DIVIDED FAMILY. — Although the power of a Hindoo to make a will 
is recognised, yet the extent of the power of disposition by a tes-- 
tator is to be regulated by the Hindoo law, and cannot interfere 
with a widow’s right to succeed to her husband’s estate. 


hewhlc. A will established in a former suit cannot be 
subsequent suit brought by the same parties, i6. 


impeached in a 
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A Bengalee Hindoo bequeathed all his movaeble and immoveable 
property to his family idol, and directed that his (four) sons, 
their sons or grandsons in succession, shcmld enjoy ‘‘ the surplus 
proceeds only and the will after appointing one of the sons 
manager to the estate to attend to the festival and ceremonies 
of the idol, and maintain the family also, directed whatever might 
be the surplus, after deducting the whole of the expenditure, the 
same should be added to the corpus ; and in the event of a dis- 
agreement between the sons and family, directed that after the 
expenses attending tlie estate, the idol, and maintenance of the 
family, whatever net produce and surplus there might be, should 
be divided annually in certain proportions among the members of 
the family. At the date of the will the family were joint in estate, 
food, and worship, the accumulations of the will were divided as 
directed. Held first, that the gift to the idol was not an absolute 
gift, l)»it was to be construed as a gift to the testator s four sons 
and their oftsprino^ iu the male line, as a joint family, so long as 
the family remained joint, and that the four sons were entitled to 
the surplus of the pi\)perty after providing for the performance of 
the CL'remonios and festivals of the idol, and the provisions in the 
will for maintenance. 

2d, That the division of the accumulations of the income 
amongst the members of the family did not constitute them a 
divided family. 

One of the sons of the testator died leaving three sons, one of 
whom also died without issue, leaving a \vidow\ Held that the 
direction contained in the will, that the property should go in tlie 
male line, did not exclude the widow of the grandson of the testa- 
tor, and that the widow was entitled to a third share of a fourth 
part of the property and accunimulatioiis, without prejudice to her 
rights as a Hindoo widow, when the property should he divided, 
8o)iatiui Bjjsack v. Snctnutfif Ju<f(jatmon4r('<> S Moure's In.. 

Ap. GO. 

IIULES FOR CONSTKUCTION OP IIlNDOO’s WILLS. — Til tho CaSe of 
Sreemattee Soorjvi'iitoneii J)ossee v. Denohnndoo MuUidc^ G Moores 
In. Ap. 52G, the following rules fur construing wills of Hindoos 
were laid down by tho Lords of the Committee of the C. In 
determining the construction of a will, what we must look to is the 
intentiou of the testator. The Hindoo law, no less than the Eng- 
lish law, points to the intention as tho element by which we are 
to be guided in determining the effect of a testamentary dispo- 
sition, nor, so far as we are aware, is there any difference between 
one law and the other as to tho materials from which tlie inten- 
tion is to be collected. Primarily, the words of the will are to bo 
considered. They convey the intention of the testator’s wishes, 
hut the meaning to be attached to them may he affected by sur- 
rounding circumstances, among which is the law of the country iu 
which the will is made, and its dispositions are to be carried out. 
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If that law has attached to particular words a particular meaning, 
or to a particular disposition a particular effect, it must be assumed 
that the testator in the dispositions he has made had regard to 
that meaning or to that effecl", unless the language of the will or 
the surrounding circumstances displace that assumption. 

AccumulatiOxNS op joint family — Right of wife op co-sharer. 
— A testator by his will made an absolute gift of his real and per- 
sonal estate to his five sons (an undivided Hindoo family) in equal 
shares, and in a subsequent part of his will, in the event of any of 
his sons dying without a sou or son’s son, there was a gift over to 
such of his sous or son’s sons as should be alive. After the death 
of the testator the sous lived together, and no partition of the 
estate was made, the surplus income and increment being kept 
with the common stock. Upon the death of one of the sons 
without leaving male issue, his widow, who was entitled to a 
life-interest in her husband’s estate, claimed her liusband’s share 
of the accumulations of income, and the increment thereon. 
Held that in the absence of any direction of the testator that his 
sons should continue a joint family,* such intention could not he 
imported into the will, and that the testator’s intention was that 
his sons should enjoy during their lives their interest in the re- 
spective shares of the property, and therefore, that although the 
deceased co- sharer’s share went over to the survivors, the widow 
of the deceased was entitled to ono-fifth of the surplus income 
which had accumulated since the testator’s death and during her 
husband’s lifetime, and the iiioremeut arising from such accumu- 
lations. 

Testamentary powder in North-Western Provinces. — By the 
Hindoo law, as admiiiisiered in the North-West Provinces, a 
Hindoo has power to make a testamentary dirpositioii in the 
nature of a wdll. 

A disputed will made by a Hindoo disposing of self-acquired 
estate amongst his family established. 

It is perfectly competent by the Hindoo law, as at present pre- 
vailing, for a Hindoo to make a will. Mnlmz Ludiinla v. Chale- 
kary Venenia Rama Jmjyanadha Rau^ 2 Muorts In. Ap. 54; 
Maulranze Yencata VanJlah v. MnJranze Sachmiaf 1 Mad. Dec. 
438 ; Mad. Rey. xxv. of 1802. 

The found<itiou of the testamentary restriction rests upon the 
Hindoo law of an undivided himily : kinsmen, and co-parceners 
having a right which cannot be divested without their consent, 
The Mitac. ch. i. s. i. § 30. 

Where the MitacYhara governs, a father cannot by will exclude 
his son. 

In Bengal a Hindoo may leave by will, or bestow by deed or 

* We think it is immaterial what were the testator’s intentions. The ques- 
tion is one of fact — did the sons live in union ? 



ALIENATION. 


161 


gift, his possessions whether inherited or acquired, 2 Stra. H. L. 
438 ; Mallick v. Mallick^ 1 Knapp, F. C, (7. 245 j 1 Mot'l. Dig, 
tit. Will, pp. C62, 616. The only restriction, according to Cole- 
hi'ooke, 2 Stm. H. L, 435, 436, is, if the testator lias sons. 

Construction — Devise of self-acquired property by way 
OF remainder, or executory devise — Income — Accumulation — 
Hindoo widow — Riguts op maintenance. — There is nothing in 
the general principles of Hindoo law, or public convenience, tf) 
prevent a Hindoo testator from devising self-acquired property, by 
way of remainder, or executory devise, upon an event which is to 
happen on the close of a life in being. 

A Hindoo testator, in the Presidency of Bengal, by the first 
clause of his will mentioning his five sons, one of whom since died, 
and whose share of the property is now in dispute, gave them in 
effect all his property in such a way, as, if there were no more in 
his will, would make them absolute owners of it. But in a sub- 
sequent clause (eleven) the testator says, “ But should, peradven- 
ture, any among my said five sons die, not leaving any sons from his 
loins, nor any son’s son, in that event neither his widow nor his 
daughter, nor his daughter’s son, nor any of them, will get any 
shares out of the share that he has obtained of the immoveables 
and moveables of my said estate. In that event of my said pro- 
perty, such of my sous and my son’s sons as shall then be alive, 
they will receive that wealth according to their respective shares. 
If any one acts repugnant to this it is inadmissible. However, if 
any soilless son shall leave a widow, in that event she will only 
receive Company’s rupees 10,000 for her food and raiment.'’ The 
family remained joint. Surroopchunder, one of the sons, died after 
the testator’s death witliout issue male, but leaving a widow, his heir- 
ess-at-law. It was held by the Judicial Committee of the P. C. that 
by the words “ not leaving any sons from his loins, nor any son’s son,” 
the testator meant, not an indefinite failure of male issue, but a failure 
of male issue of any one of his sons at the time ofthe death of that son. 

Lord J. Kniglit Bruce said, in giving judgment, this hajipeued 
in the case of Surroopchuudcr, who died without leaving male 
issue, living at the time. Accordingly an event has hajipened 
which the testator pointed out. The testamentary power of 
Hindoos over their property has long been recognised, and is com- 
pletely established. Is thore, then, anything against public con- 
venience, anything generally mischievous, or anything against the 
general principles of Hindoo law, in allowing a testator to give pro- 
perty, whether by way of remainder, or by way of executory bequest, 
(to borrow terms from the law of England) upon an event which is 
to happen, if at all, immediately on the close of a life in being? Their 
lordships think that there is not ; that there would bo great general 
inconvenience and public mischief in denying such a power, and 
their lordships, therefore, being of opinion that, according to the 
true meaning of this will, the property was given over, upon an 
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event which was to take place, if at all, immediately on the close 
of a life in being at the time when the will was made, and seeing 
that that event has happened, consider that the testator, in making 
this provision, did not infringe, or exceed the powers given him by 
the Hindoo law, and that the clause effectually gives the corpus 
of the property to the surviving sons immediately on the death of 
that sou w'ho died without leaving male issue. Held, that upon 
the death of Surroopchunder without male issue, his interest in 
the capital of the estate determined, and that the appellant became 
entitled, as his widow, heiress, and representative, to a fifth part of 
the accumulations which arose from the testator’s estate, from the 
time of his death to the death of his son Surroopchunder, the 
part to which she is so entitled, to be held by her as a Hindoo widow, 
in the manner prescribed by Hindoo law, and that she was also 
entitled absolutely in her own right to the interest and accumula- 
tions which had since Surroopchunder’s death arisen from such fifth 
part of the accumulations. By the decree S.’s widow was declared 
entitled to rupees 10,000, given by the will, with the benefit of 
a residence in the family dwelling-house, aud participation in the 
means of worship. The question as to the amount of lier mainte- 
nance as a Hindoo \\idow was left open by the Judicial Committee, 
as that point could be raised on further directions after taking the 
accounts. Sreeinulii/ Soorjeeinoney Dossce v. Doiohuiidoo Mallick^ 
9 Moore's In. Ap, 123. 

Ancestkal pJtorEKTY — A doption. — A will by a Hindoo without 
male issue, kinsman, or co-parccners, after providing for the main- 
tenance of his widow, daughter, and female relations, devised ances- 
tral and other real and personal estate to trustees upon certain 
charitable trusts. The will was impeached on the ground that the 
testator had authorised his widow, if the child of which she wa^ 
pregnant happened to be a daughter, to appoint a son, such ^t 
rendering him incompetent to exercise a testamentary power, and 
that the testator, being a Hindoo, had no power by law of devising 
ancestral estate by will. Held, that although in the absence of 
male issue of the deceased, there was a strong presumption, arising 
from religious considerations, in favour of a delegation by the 
deceased to his widow of authority to adopt a son for him, yet 
that the evidence entirely failed to prove that fact. 

And that, by the Hindoo law prevailing in Madras, a Hindoo in 
possession without issue male, kinsman, or co-parcener, had power 
to make a will disposing of ancestral as well as acquired estate, 
Nagaliitchmec Vinmal v. Goi^oo Nadaraja Chetty^ 6 Moore's In. Ap. 
309. 

The principal question in this suit was, Whether the appellant’s 
deceased husband, a Hindoo native of Madras, who was without 
male issue, kinsman, or co-parcentT, was competent by the Hindoo 
law in force in Madras to make a will disposing of ancestral pro- 
perty? Two other questions were also raised as to testamentary 
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mental capacity of the deceased, and whether he bad authorised 
his wife to adopt a son in the event of the child of which she was 
pregnant turning out to be a female ? 

And the incidental one, supposing the deceased gave his wife 
verbal instructions to adopt a son in the event of his having a 
daughter, would her compliance with these instructions operate to 
invalidate the will in which no mention is made of adoption ? and 
the pundit answered this question thus : “ If the testator had really 
given bis wife verbal instructions to adopt a sou in the event of 
her not bearing male issue, her compliance with these instructions 
would of course invalidate the will, according to the Hindoo law, 
it being incompetent for the testator, who authorised the adoption 
of a son, to alienate the whole of his estate, and thereby injure the 
means of maintenance of his w^ould-be heir.” 

The point was not decided ; as the (question turned upon whether 
the authority had in fact been given, and which the evidence 
negatived. 

Another point raised was, that the will was illegal, because the 
widow is the party to whom the law gives the estate. 

In Ramtoonoo Mnlllch v. Rnvgopaid. MttUlcl', I Mori, Dig. p. 
39, No, 3, it w'as held that a Hindoo might and could dispose by 
will of all Lis property, moveable and immoveable, and as well an- 
cestral as otherwise ; and this decision was affirmed on appeal to 
the Privy Council, 1 Knapps 1\ C. 245. The Right Honourable 
T. Pemberton Leigh^ in delivering the judgment of the Committee 
of the Privy Council, said it must be allowed that in the ancient 
Hindoo law, as it was understood through the whole of Hindostan, 
testamentary instruments in the sense affixed by English lawyers 
to that expression were unknown ; and it is stated by a writer 
of authority, Sir Thomas Sti'ange, that the Hindoo language has no 
term to express what we mean by a will. But it does not neces- 
sarily follow, that, what in effect, though not in form, are testament- 
ary instruments, which are only to come into operation and affect 
property after the death of the maker of the instrument, was 
equally unknown. How^ever this may be, the strictness of the 
ancient law has long since been relaxed, and throughout Bengal 
a man, who is the absolute owner of property, may now dispose of 
it by will as he pleases, whether it be ancestral or not. This point 
was resolved several years ago by the concurrence of all the judi- 
cial authorities in Calcutta as well of the Supreme as of the Sudder 
Court. No doubt the law of Madras differs in some respects, and 
among others with respect to wills, from that of Bengal. But even 
in Madras it is settled that a will of property, not ancestral, may 
be good ; a decision to this effect has been recognised and acted 
upon by the Judicial Committee, and, indeed, the law to that ex- 
tent is not disputed in this case. 

If, then, the will does not affect ancestral property, it must be, 
not because an owner of property by the Madras law cannot make 
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a will, but because by some peculiarity of ancestral property it is 
withdrawn from the testamentary power. 

It has been very ingeniously argued, that in all cases where a 
man is able to dispose of his property by act inter vivos, he may 
do 80 by will, but he cannot do so when he has a son, because the 
son immediately on his birth becomes co-parcener with the father ; 
that the objection to bequeathing ancestral property is founded on 
the Hindoo notion of an undivided family, but that when there are 
no males in the family the liberty of bequeathing is unlimited. It 
is not necessary fur their lordships to lay down so broad a pro- 
position. They think it safer to confine themselves to the 
particular case before them. Under the circumstances of the tes- 
tator’s family j without male relatives when he made his will, and 
codicil, and having regard to the instruments themselves, the pun- 
dits, to whom this case was referred by the Court, have declared their 
opinion that these instruments are sufficient to dispose of ancestral 
estate. That opinion has been affirmed by two judges successively, 
who appear to have examined the subject very carefully, and these 
judgments were affirmed by the Judicial Committee. 

By will, construction of Hindoos’ will “ from ceneration to 


GENERATION ” — 1 )FSCENDANT,S— 


lIuLE AcsAiNST rERRETUiTY. — A be- 


quest of ten rupees a mouth was followed by a direction ; in this 
manner continue to pay in the legatee’s name so long as he shall 
be alive ; after his death continue to pay the same to his descend- 
ants from generation to generation.” Held, that the legatee took 
only a life-interest under the bequest. 

That the words, from generation to generation” were synony- 
mous with absolutely ” and “ for ever” in an English instrument ; 
that the descendants inexistence at the time of the death of the tenant 


for life took absolutely as a class. Descendants of A. in a 
doo’s will would include children and grandchildren living at his 
decease, but does not include A.’s brother or widow. 

Tliere is no rule of Hindoo law imposing any restriction in p(»int 
of time on the o})cration of a bequest creating a series of successive 
life-interests in each generation of a legatee’s descendants. 

But semhle, Tlie grounds of the rule against perpetuities are ap- 
plicable to the property of Hindoos, and the Court will be very re- 
luctant to construe a Hindoo will so as to tie up property for an 
indefinite period, A ruimiyam ^ludall v. Arnml Aimml, 1 Mad, H. C. 
R 400. 


The plantiff and his wife sought to recover a certain sum, arrears 
of a monthly sum, bequeathed by the testator to M. Shanmuga 
Mudaliyar, deceased, and his descendants, from the defendant, as sole 
surviving executrix, with probate of the will of Manali Lutchmana 
Mudali, deceased. The bequest was in the following words, “ Con- 
tinue to pay ten rupees per month to Shanmuga Mudaliyar, the son 
of T. Lutcliu Ammal. . . . Pay at the rate of five rupees a month 
to Gopala Krishna Mudaliyar. . . . Then, in this manner continue 
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to pay respectively in the names of tho aforementioned persons so 
long as they shall bo alive, after their deaths continue to pay the 
same to their descendants from generation to generation.’^ 

It was contended for the plaintiff that Shanmuga took ab- 
solutely, or that if ho took a life interest, then his descendants 
took absolutely, so that on his death the plaintiff Sundaram, 
and the defendant Manikka, became entitled in equal shares to a 
corpus, capable of producing ten rupees a month. The testator 
never intended that his brother Balakistna, or other collaterals, 
should take. Descendants in a Hindoo will, cannot mean the col- 
laterals. So his intention would be defeated, if Shanmuga’s widow 
took in preference to his daughter and granddaughter. The widow 
cannot be considered a descendant. By Biiglish law, Shanmuga 
would take absolutely, but that law does not apply. 

Scotland, C. J. The proper rule of construction by which we 
must bo guided is, we think, correctly laid down in Sreeniidtij 
Soorjeemom^ij Dvnobiindoo MalLlck, 6 ^foorv s hi. Ap. 5,150, 

and acted upon in Sonaiuii Bymck v. Srctonuif// Jayyatswidree 
Dossee, 8 ih, GG, 85. It would be improper and very unsafe in con- 
struing Hindoo wills to follow the decisions of tho English courts, 
upon the construction of English wills, which are founded upon the 
peculiar effect ascribed to technical words, and to terms ordinarily 
used by conveyancers with reference to the real property law of 
England. 

The language of the bequest in an English will would probably, 
be held to give an absolute interest to Shanmuga ; but the English 
authorities bearing upon such a construction detrend upon the 
peculiarities of the English law of property, and upon distinctions 
between real and personal property, which arc altogether unknown 
to Hindoo law. And the effect of adopting as a rule of construction, 
that a bequest by a Hindoo to A. and his descendants, or children, 
or issue, must operate to vest an absolute estate in the first taker, 
would be, very frequently, to defeat tho real intention of the Hindoo 
testator. 

The Chief Justice continued, “In the present case we do not doubt 
that the testator’s intention would be defeated if Shanmuga’s 
brother, Balakistna, were held entitled to take ; and this would be 
the result of applying such rule of construction here if ho was un- 
divided, and if the law as to succession between undivided brothers 
extends to property separately acquired by gift or will, as to which 
we desire to express no opinion ; but we may refer to tho case of 
Bewten Persad v. Mass^miai Badlm Bethy, 4 Moores In. Ap. 174, as 
throwing some light upon the point. So, again, we think the inten- 
tion of the testator would be defeated by holding that Valli Ammal, 
the widow of Shanmuga, was entitled to take in preference to his 
daughter and granddaughter. In using the term ‘ descendants,’ 
neither the brother, nor the widow could, we think, have been in- 
tended ; and giving effect, as we must do, to tho words of the be* 
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quest, in terms limiting Shanmuga’s enjoyment of the legacy to 
the period of his life, we come to the conclusion that the testator’s 
intentions will best be etfectuated by holding that Shunmuga took 
only a life interest.” 

Who are descendants, and what estate they take. — We have 
next to consider who became entitled to take “ as his descendants,” 
and wliat estate or interest they took. The words of the bequest are, 
‘‘ Continue to pay the same to their descendants from generation to 
goneration.” Now the term descendants, if it stood alone would, we 
think, describe the class of persons to be benefited, and would include 
both children and grandchildj-eii living at Sbanmuga’s death, who 
would take absolutely. Ihit the question arises as to the effect to be 
given to the additional words ‘‘ from generation to generation.” If 
these words are to be construed as creating a series of successive life 
interests in each generation of descendants, there is no existing rule 
of Hindoo law that wc arc aware of, which imposes any restriction 
ill point of time upon the operation of such a bequest, and the 
fund must be held to he inalienable for all time. Such a result has, 
from an early date, been resolutely resisted by the English courts 
on the grounds of general utility and public convenience, upon which 
grounds the doctrine against perpetuity rests. The same grounds 
appear iu reason equally applicable to the property of Hindoos, nor 
are they opposed to any of the principles of Hindoo law or usage ; 
and the Court would be very reluctant at the present day in dealing 
with Hindoo dispositions of property by will to adopt a rule of 
construction which would have the effect of tying up property to 
a very large amount for an indefinite period. Can wc then, in the 
present case, say that the use of the words “ from generation to 
generation ” clearly imports an intention on the part of the testator 
so to tie up his property 1 In the next clause of the will I -oases 
the same words when disposing of the l\lirasi share in a village. 
There he directs the first taker Manela Hama Mudaliyar to be 
put into possession, and to have a deed given to him, expressing 
that the same should bo held and enjoyed by him, bis sons, and 
grandsons, from generation to generation. TIl^ reasonable con- 
Btriictioii of this clause seems to be that the tes'kAtor intended to 
pass the whole interest to IManela llama ; and if so, wc see no 
reason for giving a ditlerciit construction to the s8^mo words iu the 
clause in question. On the contrary, considering what the bequest 
is, namely ten rupees per month'; and how, in the course of a few 
generations, the number of descendants would probably be multi- 
plied, there is, as regards this bequest, one more reason for holding 
that the testator’s intention was that the descendants, at the time of 
the death of the tenant for life, should take absolutely as a class. 
The words, from generation to generation,” cannot be called 
technical words; they arc nut unfrequeutly used in common with 
words of a like kind, such as while the sun and moon endure — 
iu Hindoo written instrameiits, and by themselves, when so 
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used, they do not, in their ordinary signification, import more than 
“ absolutely ” and ‘^for ever.” In confirmation of this view the 
learned Chief Justice referred to a minute of Sir Tkoman ^lonro, 
and adds, in conclusion, “In this general sense, we think the testa- 
tor used the expression in his will, and that he thereby mejint to pass 
all the interest in the property from himself to the o\)jects ot' Wm 
bounty, and had no reference to the creation of a perpetual series 
of limited estates or interests for life in succossive generations.” 
This conclusion derives some additional support, we think, from 
tlK 3 fact that the testator has made no provision for the case of 
the failure of descendants. The female plain tiif, Saudarum, aud 
the female defendant, Manikka Animal, are entitled in equal shares 
to an amount sufficient to produce the monthly sum of 10 rupees. 

Test AIVI ENT AltY I’OWEE in ^MaDIUVS OVEU AN(^ESI'IIAL self-acquiued 
PRorERTY. — In Plllal V. r<'i:hi‘!ii\ 1 }[<ul. JL C. Ji, 

320, it was held that the Hindoo law in Madras allows the aliena- 
tion of property l)y will, whether ancestral or self-acquired; that 
the testamentary power of a Hindoo in Madrasis co-extensivo with 
his independent right of alienation riro^ : and that a 

Hindoo’s will would not be invalidated merely by its omission 
to make provision for a widow. 

This case wais a special appeal frt>m the decision of the Principal 
Sudr. Amecn, of Tinnevelle, in .1. S. Xos. 498, 409 of 18GJ, revers- 
ing upon appeal the decision of the District MunsifF, and the ques- 
tion was, W'hether or not a certain instrument in writing, executed 
by Sri Vaikundarn Pillai, deceased, in favour of the plaintiff (the 
special appellant) has a valid ojieralion as a will. It a])peared the 
plaintiff was the maternal graiid-neifficw of tlie testator, Sri Vaikuu- 
dam, was living wntli him at his death, and upon his death entered 
upon the possession aud enjoyment of the property l)e<[ucathed by 
the will, until dispossessed by the first and second defendants. 
The testator died without issue, leaving a widow, (the first de- 
fendant,) his only other relative him surviving. ^J'lie will expressly 
provided for the maintonanco of the testator’s widow. 

The case was fully argued before the High Court, and the autho- 
rities cited, and the following judgment, was in substance delivered 
by the Chief J ustice. 

In jVar/af iffcknicc Uinmal v. Goojtoo 6 J/oore.s 

Li, A j). 309, the testator was possessed of both ancestral and self- 


acquired property. He left a daughter, but no son him surviving. 
The appellant (his widow) being pregnant, afterwards gave birth to 
a second daughter. He maintained a grandmother and aunts. By 
his will he provided proportionately for the maintenance of his 
widow and daughters, and other female relations, and made bequests 
to charitable purposes. The plaintiff (appellant) claimed, as heir, 
on the ground that the deceased could not dispose of the property 
by will. The civil judge took the opinion of the pundits of tlie 
Sudder Court, who declared that the will was valid under the flin- 
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doo law/^ and Lc accordingly decided in favour of the will. Tho 
S udder Court affirmed this decision, observing that they had re- 
ferred to all tlie authorities cited by the appellant, and found that 
although the opinions regarding wills of Jliudoos were, generally, 
conflicting, yet that the majority' were against the appellant, and 
after referring to linniloothto Si tiUlck v. lUrm^npaul M allich, (1 Mori, 
T)lg, 39 ;) 2lacn. Con,^. Jf. L, 340 ; 1 Kiiaj^jis^ 1\ C. 245 ; ante p. 
162, and to the opiiiion given by the law-officers of the Court, they 
further observe that tho argument of tho appellant, that the will 
was not cognisable under Jicjulalior v. of 1829, could not be sus- 
tained. After an unsuccesful attemj)t to obtain a review of the 
judgment, the case came before the Ih’ivy Council, and was fully 
argued ; all the authorities and decisions having boon cited on both 
sides, and tho distinction taken between ancestral and self-acquired 
property. In tbeir considered judgment the Judicial Committee 
remark that the strictness of the ancient Hindoo law had Ions since 


been relaxed, and after pointing out the diflbrcnce in tho law of 
Bengal and that of Mtidras, with reference to testamentary power, 
they uphold the decision of the Sudder Court, No. 3 of 1824, and 
that of the Judicial Committee upon appeal in 1838, (in Sfnlraz 
Laclmla v. (\ Viuceja linnui Joggr.uadlm Jlow, 2 Shmrda hi, Jii, 
54,) that in Madras a will of property not ancestral might bo good, 
aud aflirincd tho decree, expressing however no opinion uj)ou the 
general question as to whetbor the testamentary ])ower of Hindoos 
was co-extensive witii the right of alienation iitler virus. 

We have, then, the decisions of the highest Court of Appeal, 
establishing in affirmance of the decrees of the Hudr. Court, that 
the Hindoo law of Madras does admit of the testamentary dispo- 
sition of property^, both ancestral and self-acquired. The last 
decision is directly applicable to the circumstances of tlr'^ ,r>£use, 
and confirmed as W'cll as governed in our opinion by its authority, 
we are clearly brought to tho conclusion that tho will in question 
is valid. It is not necessary for us Lore to consider and lay down 
any general rule as to how far or under wdiat other circumstances 
the law gives to a Hindoo tlie power of disposal by will. But w'e 
may observe that, now that the legal right to make a will is 
settled, there seems nothing in principle or reason opposed to the 
exercise of the power being allowed co-extensively (as stated in 
some of the cases, and forcil)Iy urged iu Nar/abitclmee Ummal v. 
Goopoo Naddraja Chettj/) with the independent right of gift or other 
disposal by act, inter rivos, which, by law or established usage or cus- 
tom, having the force of Jaw, a Hindoo now possesses in Madras. 
To this extent the power of disposition can reasonably be considered 
to be in conformity with the respective proprietary rights of the 
possessor of property, and of heirs aud co-parceners as provided 
and secured by the provisions of the Hindoo law. 

The late case of Sonaivm By sack v. Breemutty JugguUoondree 
Dossee, 8 Mnor<^s In. Aj), GG, was relied upon by the respondent 
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as a decision of the Judicial Committee opposed to the authority of 
Nagalutchmee (Jinmal v. Goopoo Nmlarajd Cliiitg, because the right 
there claimed by the sou’s widow as heir was upheld. But we 
think the effect of the decision is quite otherwise. It expressly 
recognises and confirms the legal right to make a will, (the extent 
of the power of disposition being regulated by the Hindoo law,) 
and gives effect to the intention of the testator so far as it was to 
be ascertained from the terms of the will. In the judgment it is 
distinctly stated as the ground of the decision as to the widow’s 
right, that the will was silent upon the disposition of the property, 
in the event of the death of a son leaving no male issue, and there- 
fore the son’s share was descendible to the heir, to whom it would 
go in the absence of any provision made by tho will. On behalf 
of the respondent, we were pressed with a very late special appeal 
case. No. 1:47 of 18G1, in which the Sudr. Court came to a decision 
directly contrary to their former judgment, and tho decision of tho 
judicial committee in Nugidiitchmee Ummal v. Goojm Nadaraja 
Chittg. The only report of the case is a manuscript note in Sloan's 
Judicial ami licvcnne Code, p, 443, and tho solo ground of tho de- 
cision seems to have been the retraction by tiio pundits of their 
former opinion, upon being pointed out the diflercnco between 
alienation in tho party’s lifetime and disposition by will. It is 
hardly to be supposed that the pundits were not fully aware of 
this distinction so often before referred to, when they gave their 
first opinion, and therefore difficult to see any safe ground for 
relying so authoritatively and entirely as the Court seems to have 
done on their altered opinion. Groat confusion and uncertainty 
in the law w'e fear would bo the result if the mere expression of a 
change in opinion by tho native law officers of the Court were a 
sufficient ground for departing from the deliberate judgment of a 
last court of appeal. Wo are unable to regard the case as a 
satisfactory one, and are of opinion that no effect can properly 
be given to the decision as an authority against the validity of 
the will in the present case. It is not necessary to observe on 
the other not satisfactorily reported decisions referred to ; but 
as to the cases at pages 67 and 147 of the Sudr. decisions of 
1862, we may say that the remarks, so far as we can gather, seem 
to be based upon there being no provision made in the particular 
wills for the testators’ widows. And as to this we would observe 
that it is unnecessary in this case to express, and we must not be 
supposed to have expressed an opinion that a will, otherwise valid, 
would be rendered invalid by the omission of such a jirovision. 

** In accordance, then, with what we consider upon the cases and 
authority of the highest judicial decisions to be now tho law, our 
judgment is that the will in this case is valid, and that con- 
sequently the decree of the Principal Sudr. Ameeu must be re- 
versed.” 

Testatoe having sons — Immoveable ancesteal estate. — A 
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Hindoo, having sons living, may dispose of immoveable ancestral 
estate by will without their consent, Doe de Juggomohnu Roy v. 
Sreemutty Reemoo Dossee, 21 Jan. 1831, J/orl. Dig, tit. Will, § 
10, p. G45. 

There was a dilTcrcnce of opinion upon the bench in this case, 
and the cpiestion was referred to the judges of the S. 1). A. by letter, 
addressed to them by the judges of the Supreme Court. The judges 
of the >V. D. A. sent in rojdy a letter in which they stated their 
opinion that a Hindoo of Bengal, who has sons, can sell, give, or 
pledge, without their consent, immoveable ancestral property, and 
that, without the consent of the sons, lie can by will prevent, alter, 
or affect their succession to such ])roperty. The case was accord- 
ingly decided in conformity with tliis opinion. 

Minor, will ry. — A will made by a Hindoo during bis minority 
was declared to bo void, Ihni'osoondry Du^see v. Cossnundh Bysacky 
1814; Coi/s. 71, L. \1 ’ J/orl, Dig. fit. Will, 14. 

As to a will by a minor, see 7 Jfoores In. Ajk 11)3, 11)G. 

In confirmation of the restrictions on alienation >SVr T/ioma.^ 


Siraogey 1 //. A. 18, refers to the form prescribed for a Hindoo gnudy 
which reserves what may be necessary for the subsistence of the 
grantor’s family, besides his dwelling-house, Kntyoyanay 2 Dig. 



The prohibition forbids the gift,* or other alienation of the 
whole of the estate, (immoveable,) because it is the means of sup- 
porting the family, and does not ailect the alienation of a small 
part not incompatible with its support, dim. VohiUHf, ch. ii. 22-24 ; 
R<n\((/(f, 2 Dig. 07, 113, 141 ; Vnltnsind i^ if). 08; KalyoiyoHiy Ih. 


lOo, 133; Daeshdy if). 110; 
5GG; 2 Btra. II. L. ; 5 CoUb. 


AIiv'i(y ib. IJ 1 ; Bong. B. 181G, p. 
In like manner, if there be no land 


or other permanent property, but only jewels, or similar vaiufibles, 


he is not authorised to ex[)end the whole ; for the reason holds 


equally. But the declaration of a power over moveable supposes 
the existence of both sorts of property : it should be so understood, 
iSrih'ishiKfy Jim. V<ih<uia, ch. xi. s. 2G, note. 


Concurrence of sons during minority is dispensed. — The 


concurrence of the sons in the alienation by the father of land as 
required by the Miloeshara is dispensed with when they happen 
to be minors at the time, and the necessity for the alienation was 
some distress of the family, or pious work to be accomplished, 
Alitac. ch. i. s. i. 28, 21) ; 1 71, L, 20 ; w hich the other 

members of the family are equally concerned should not be de- 
layed, MiUir. ih. 28, 29. 

Of moveables, if descended, such as precious pearls, ornaments, 
clothes, or other like effects, any alienation to the prejudice of 
heirs should be, if not for their immediate benefit, at least of a 


♦ Transfer of land may he l>y sale as well as gift, .Jagannnilia, 8 Dig. 4o2. 



ALIENATION. 


171 


consistent nature. They are allowed to belong to the father, but 
it is under the special provisions of the law ; tlicy are his, and he 
has independent power over them, if such it can be called, seeing 
that he can dispose of them only for imperious acts of duty, and 
purposes warranted by texts of law, 1 Stra. IL L, 20 ; Mitac. ch. i. 
8. 1, 21. Whilst the disposal of the land, whencesoever derived, 
must be in general subject to their control, thus in effect leaving 
him unqualified dominion only over personalty acquired, 1 Htm. 
II. 1j. 20; 2 ih. 8, 12, 17 ; Cuhb. and Snild.: Jim. Yahana^ch. 
ii. § 31, and note; Yajnnvalchya, 2 Dig. 113 ; 2 Ilmira. JI. L. 6, 
1 4, 1 42. 

la Bengal this power is less restricted ; the concurrence of the 
sons being required only in the instance of ancestral immoveable 
property, Jim. Valia ch. ii. 27, <L 1 Stra. II. L. 2\.^ citing 
Pnrnatk Das v. ('<(!< shnialerf Vung. It. 1805, p. 51 ; but sec 
Pxnvairnynharii JUnJionjca v. The //< irs of PamlanJ Pnnhoojcay ih. 
181 C>, p. 564. But should he in violation of the restriction alien 
the whole of his property, without such an occurrence tim act is 
valid under an axiom that prevails there, /ff.sfmu cs( (/mnl fori 
non pofnif, a doctrine not to be found in the Benares school in (lie 
Jfltac., the S'iuriti Claindriht^ or in the ]\la<lharejfa. The Snirifi 
Chandriha maintaining that w’hat has been unduly given must bo 
considered as not given, and that the restoration of property held 
under a prohibited gift should be enforced by the ruling power, 1 
Sira. H. L. 24 ; 2 ih. 432, 440 ; Mohan Sal Klain v. Pa nee Siron- 
mnnnee, Ikiaj. P. 1812, p. 352. Sir Thos. Slraiajr, 1 J[. L. 24, says, 
“ Even in Bengal, inconsistent as it may seem, if a Hindoo father 
propose to make a partition of heritage in his lifetime, he can by 
this means divide his property only among his sons. And accord- 
ing to certain prescribed rules, said not to have been hitherto 
weakened by any express decision,’’ Jim. Vahana^ ch. ii. 50, 74, 
76, 83 ; 1 Sim. 'll. L. 18, 194 ; 3 Dig. 4 ; 2 Sira. 11. L. 437, vid. 
iani. (\d(i> remarks on D.'<elainehnnd Pal v. SamCj (the N nddea, 
casifj Peng. P, aidej 1805, p. 3. Whereas, if he proceed by way 
of gift, embracing as this does, distinct from -[lartition, every 
species of conveyance and charge under the construction put upon 


it, that it is valid, however improper, and that, though the giver 
may bo culpable, the title of the receiver is good, whoever he may 
be, and under whatever circumstances it may be created, it being 
always understood that the giver was the owner of the ])roperty, 
under no personal disqualification or disability. Such being 
the reasoning, the father of a family then is thus at liberty to dis- 
appoint any expectation, however reasonably entertained by either, 
alienating his property from it altogether, or by substituting 
amongst its members by this mode a distribution wholly different 
from the one prescribed by the law so as to have led to the 
observation that the Hindoo legislators might have saved them- 
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selves the trouble of providing rules to regulate a father’s distri- 
bution if the whole may be evaded by the very easy expedient of 
calling it a gift instead of a partition, 1 Stra. H. L. 25. 

Incapacity to alienate arising from personal causes. — The 
Hindoo law provides, that to be capable of alienating property, 
the alienor must not only be sni jurl.% with reference to idiotcy, 
lunacy, infancy, or minority, imbecility resulting from age or dis- 
ease, and duress and degradation. Ho must also have a clear per- 
ception of what he is about. He must not be under the influence 
of drink, or of any overruling passion, of mistake, or imposition, 1 
Stra. JI. L. 23 ; Menu, eh. viii. § 1G3 ; Nanuht, 2 /;/y. 181, 187, 
193 j YajiiavaleJufa, il). 193,* CaUjajiaaa and Vrlhaapaliy ib, 197 ; 
Bhowanny churn Bunlioojca v. Heirs of ItamJcaunt Baiikooojca, 
Beng. p. 5G4. 


Private or separate property. — Property acquired by a single 
man, not shared by co-parceners, may be enjoyed and disposed of 
by him without those restrictions upon alienation which apply to 
the head of the family, remoter heirs not being with regard to it, 
objects of legal care. He may alienate it without the concurrence 
of any one, 1 Stra. II L. 25. Only, even with reference to one 
thus isolated, what he does not dispose of in his lifetime must be 
left to descend in a course of inheritance, the right of aliening, . 
with very little exception, being confined to acts to take effect in 
the life of the grantor. 

But if the property is ancestral, it can make very little differ- 
ence whether the owner be single or married, since in neither case 
can he dispose of it without consent of the heir, who iu the case 
supposed may be his father, mother, brother, nephew, or other 
remote relations, 1 Stra. II. L. 2G. 

But that learned author adds, In support of these positions 
but little indeed is to be gleaned from any authority accessible to 
the English reader ; the reason of which may be that the Hindoo, 
reprobating as they do a single state, their law is to a great mea- 
sure silent as to its rights, ib. 
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Succession to Woman’s Propehty. 


Definition and exjdiwatioii of rid Jaw a, or ivomavJs property — Deri- 
vation — Condsts of moveables and immoveables — lias reference to 
wives and widows cJiicfiy — Hot ejovtrned by the ordinary rules 
of inheritance — ir/ad const it nies — Different descrijdions of. 

Schools governed by the Mitacshaka. — Nittare of the separate 
jtroperty of women — Uifts subsequent — Vroperty devolving by 
inheritance — Right of husband to succeed to wife's property de- 
pends on nature of wifeis title, viz., whetlier stridhannm, or pecidiar 
property — Decisions on the subject discussed — Wife or widow may 
al ienate. 


Bengal school. — Different kinds of — Gift subsequoit — Wealth 
earned by mechanical arts — In case of moveables bestowed on Jter 
by her husband — Where ialcen by hnshnid in case ofdist7rss. 

What gifts from strangers — Relf acquisitions — Ornaments woiii by 
the ivife. 

Bombay school. — J)ifi\?'^nt kinds of slridhana — llie nature and 
amount of a wo^nans separate proj)eiiy — Women have no absolute 
p)rope7'ty in their earnings^ or in anything but the first six kinds — 
hi some, kinds they jmsi^css abs<dnie property — Rut not in immove- 
ahle j)ro])ert y given by their husbands — Husbands, d'c., do not pos- 
sess absolute power over siridhana — A husband may be compelled 
to rehmi it. 


Mithila school. — Different Jcinds of siridhana — Exqdanation — 
Ravdayica — How it ii to be used — Ornamental apparel — Orna- 
ments worn with conse^it of husband — F^'operty enjoyed by women 
after their husband's death — Explanation — How a ivoman on the 
death of husband may enjoy his estate — Where she is to live — 
Chastity of childless widow — Immoveable projwvty — Rroperty pro- 
tected d, living life of husband — Alienation of immoveable property 
— Explanation — Immoveahh piroperty inherited from son — Expla- 
nation — Use of stridhana incase of distress — Explanation — When 
husband shall pay principal — When not Halle to make good property 
taken from wife — When not to he repaid -Whin she can forcibly 
take her stridhana — Bad wife tinworthy of — Honour due to her. 
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Definition, or explanation of stride ana, or woman’s pro- 
perty. — It must not be supposed that, because the property ot 
males has hitherto chiefly occupied our attention, women are not 
objects of the care and protection of the Hindoo law. The property 
of women is equally a subject of its consideration. 

Deuivatton. — This species of property is termed stridhana, or 
stridhun. The word is derived from sri^ female, and dhaiia, wealth. 
It does not nece-^sarily mean money, it may consist of anything 
else of value, as of land, (or formerly slaves), or jewels, or other 
ornaments. It is chiefly with reference to wives or widows that 
the law concerning it comes in question, few women among the 
Hhidoos from the time that they are marriageable remaining 
single. Hut as we have partially discussed the subject in this 
work under other heads, v e refer the reader to them ; see Index, 
title “ Stridbana.” We may here, however, observe that, according 
to the Miiacslutra, whatever a woman may have acquired, whether 
by way of inheritance, purchase, partition, seizure, or finding, is 
denominated wmman’s property ; but it does not constitute her 
pecidiiim, 1 Macn. Prins. II. L. 38. See^xM’^, p. 17(>. 

Stjudhana not governed by ordinary rules of inheritance. 
— This description of property is not governed by the ordinary 
rules of inheritance. It is peculiar and distinct, and the succes- 
sion to it varies according to circumstances. It varies according 
to the condition of the woman, and the means by which she be- 
came possessed of the property. Menu defines w'oman’s 
thus : ‘‘ What was given before tlie nuf)tial fire, wdiat was given at 
the bridal f)roccssiou, wliat w'as given in token of love, and what 
was received from a mother, a brother, or a father, are considered 
as the sixfold property of a married woman,” § 365. - ■o''- 

WiiAT CONSTITUTES. — To coiistitutc stridhaiui, it must have been 
the gift not of a stranger, but of a husband or some of the owner^s 
near relations, 1 Stra. H. Z. 26 ; 2 ih. 19 ; Cold*. If derived from 
a stranger, or earned by herself, it seems that it vests in the husband, 
if she have one, and is at his disposal, 1 Stra. 11. L. 26. Stridhana 
of a married woman is hers, except in Bengal in the case of land 
given to her by her husband, of which the dominion remains with 
him. The husband may use his wife's stridhana in any exigency 
for which he has not otherwise the means of providing without 
being accountable for what he has so applied, 1 Stra, H. L. 27 ; 
viz., general want during a famine, any distress preventing perform- 
ance of religious duty, sickness, imprisonment, and even the dis- 
tress of a son, Jim. Vahana., ch. iv. s. i. § 24 ; Mitac. ch. ii. s. xii, 

§ 31, et seq.; Daya Krama Sanyraha^ ch. ii. s. ii. § 33, 34 ; 
Devala and Yajnavalchya, 3 Dig. 578; 2 Stra. 32; 59 Goleh. It 
is not, however, liable to be seized in execution for a debt of a 
husband, though, had he been arrested, he might have applied the 
ornament on her neck to his discharge, having no other means of 
obtaining his liberation. It seems that any gross abuse of her 
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property by herself will be controlled while single by her father, 
while married by her husband, and by her guardians after his 
death, under the control, however, of the judicial power, Narada, 
2 Dig, 384; Katyayana, 3 ib. 576, 626. In the Bombay reports 
there are numerous instances where the Courts refused to exact 
security from her against misapplication, or to restrict her in the 
enjoyment or disposal of what she has, 1 IL L. 28, note. 

Different descriptions op. — There is a difference of opinion as 
to the number of descriptions of women’s property, 1 Macn. Prins. 
II. L. 38. Some authors confine the number to eight, some to 
six, some to five, some to three. 

Schools governed by the mitacshara. — Nature of the sepa- 
rate PROPERTY OP women. — Tiie autlior of the Mltac. cites Yajna- 
valchya in describing the nature of the separate property of women, 
viz. : — “ What has been given to a woman by the father, the mother, 
the husband, or a brother, or received by her at the nuptial fire, 
or presented to her on her husband’s marriage with another wife, 
as also any other (separate acquisition) is denominated a woman’s 
property,” Mltac. ch. ii. s. xi. § 1 ; Jim. VahaHa, ch. iv. s. i. § 13. 

That which was given by the father, by the mother, by the hus- 
band, or by a brother, and that which was presented (to the bride) 
by her maternal uncles, and the rest, (as paternal uncles, maternal 
aunts, &c.,) at the time of the wedding before the nuptial fire, and 
a gift on a second marriage, or gratuity on account of supersession, 
“ to a woman whose husband marries a second wife, let him give 
an equal sum as a compensation for supersession,” and also pro- 
perty which may have been acquired by inheritance,* purchase, 
partition, seizure, or finding, are denominated by Main and the 
rest, woman’s property, lifiiac. ch. ii. s. xi. § 2 ; 1 Mori. Dig. 311, 
335. 

Woman’s property is not a technical expression, Mltac. ch. ii. 
8. xi. § 3 ; see Jim. Yahana, ch. iv. 

What is given to women at the time of their marriage, near the 
nuptial fire, is celebrated by the wise as woman’s property bestowed 
before the nuptial fire. That again, which a woman receives while 
she is conducted from her hither ’s house to her husband’s dwelling 
is instanced as the property of a woman under the name of gift in 
the bridal procession. Whatever has been given to her through 
affection by her mother-in-law, or by her father-in-law, or has been 
offered to her as a token of respect, is denominated an affectionate 
present. That w^hich is received by a married woman, or by a 
maiden in the house of her husband or of her father, from her 
brother, or from her parents, is termed a kind gift, Mitac. ch. ii. 
8. xi. § 5. 

That which has been given to her by her kindred, as well as her 

♦ See SengamalaUainmal, appellant, v. Valayuda Mudali, reepondent, 2 
Mad. Jur. 202, post 176. 
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fee, or gratuity, or anything bestowed after marriage, Yajmvalchya, 
ii. 145 ; what is given to a damsel by her kindred, by the relations 
of her mother or those of her father, the gratuity for the receipt of 
which a girl is given in marriage ; what is bestowed or given after 
marriage or subsequently to the nuptials, Mitdc. ch. ii. s. xi. § 6. 

Gifts sujjskquent. — It is said by Katydyitaa^ What has been 
received by a woman from the family of her husband at a time 
posterior to her marriage is called a gift subsequent, and so is that 
similarly received from tlie family of her father. It is celebrated 
as woman's property, Mitnc, ch. ii. s. xi. § 7. 

rROPEUTY DEVOLVING liY iNiiEKiTANCE. — It would appear from 
the whole of the chapter in the S'niriti Chamlrilca, in which the 
different kinds stridhana are defined, that property devolving on a 
woman by inheritance is not classed as stridhana. (See Introduc- 
tion xi.) According to the however, property acquired by 

inheritance ranks as stridhamt. This doctrine is questioned, see 2 
Mad. H. C. Ji. 402 ; in which the court observes that property 
devolving on a woman by inheritance is not stridhana, and does 
nut follow the law of succession peculiar to properties of that 
description. 

Right of husband to succeed to wife’s property defends on 

NATURE OF WTFE’s TITLE, VIZ., WHETHER STJilDlIANUM, OR PECULIAR 
PROPERTY. — IVoperty inherited b}^ a woman is not her stridhauum 
— dictum of Mifarsliura, contrary to all other schools, and not sup- 
ported by the SnD'ifi Clt<tndrilc<(. 

Even although the property inherited by a woman was her 
mother’s stridhauum, once it has devolved, its further devolution 
is governed by the ordinary rules of inhoritance. 

Husband can only be heir to his wife if the property be "Wctly 
her peculiar property, Si'iKjmnalattanimal, special ap])ellant, (fourth 
defendant,) Vakiyuda Mitdaliy special res])ondent, (plaintiff.) 2 
Mad. Jar. 202. 

This was a special appeal against the decree of the Principal 
Sadr Amin’s Court of Cornbaconum in Regular Appeal, No. 507 of 
1865, reversing the decree of the Court of the District Munsiff of 
Mannargndy in Original Suit, No. 15 of 1803. 

The judgment of the Court was delivered by Sir Adam JJit- 
lleston. 

Tiie plaintiff claims the land mentioned in the plaint as pur- 
chaser from the first defendant in July 1862. 

The first defendant admits the sale, and alleges that the land in 
dispute devolved upon him from his wife, Comalattamraah, to 
whom it belonged. Both the plaintiff and the first defendant al- 
leged that Comalattammah and her sister, (the fourth defendant,) 
upon the death of their mother, divided the property of the de- 
ceased ; and that the land in dispute fell to the share of Comalat- 
tammah. 

The second defendant alleges that the land in dispute belonged 
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to Kanagatammah, who died five years ago, and descended to her 
daughter, Sengamalattammah, under whom he, (second defendant,) 
rents the land. 

The third defendant disclaims all interest in the matter, and 
the fourth defendant, (Sengamalattammah,) concurs in the state- 
5 Qent made by the second defendant, alleging also that her sister' 
Comaliittammah died in the lifetime of their mother. 

The District Munsiff disbelieved the alleged division between the 
the two sisters, and held that, as they were undivided, the sur- 
viving sister, Sengamalattammah succeeded to tlie whole property 
left by the mother, whether the other sister Comalattammah pre- 
deceased her mother or not. Accordingly he dismissed the plain- 
tiff’s suit. Upon appeal, the Principal Sadr Amin reversed this 
decree. He was of opinion that if Comalattammah succeeded to 
the mother’s estate jointly with her sister her share w'ould, on her 
death, devolve on her husband in preference to her sister; and he 
therefore directed two issues to the lower Court : — 1st, Did Coma- 
laltammah, or lier mother, first die] 2d, Whether plaintiff is en- 
titled to recover the land and mesne profits claimed ] 

These issues were found in favour of the plaintilf; and the Prin- 
cipal Sadr Amin gave judgment accordingly. 

Upon special appeal the argument was that, upon Iho facts 
found, the first defendant was not entitled as heir to his wife, and 
consequently could cOnvey no title to the plaintiff ; and the ques- 
tion is, Whether upon the death of one of two daughters who suc- 
ceeded jointly to tlie stridhanam of their mother, (for it must bo 
taken that this was the mother’s stridhanam,) the husband of the 
deceased is entitled to her share in ju’efcrcncc to the surviving 
sister, no division liaving taken jdace between the sisters? 

The right of tho husband to succeed to his diseased wife’s pro- 
perty depends, amongst other things, upon the nature of the title 
which his wife had in the ])ropcrty, viz,, whether it was her strid- 
haiiam ? whether it came under the class of woman’s peculiar pro- 
perty ] 

111 the present case, tho property came to the deceased wife by 
inheritance from her mother ; and though, according to the Mltac- 
shara, property acquired by inheritance is classed as stridhanam, 
this is contrary to all the authorities in the other schools of Hindoo 
law, and is not supported by tho Sinritl CJtfuulrikd. It has also 
been questioned in the judgment of this Court, in special apjical 81 
of 1865, 2 .]fad. IT, C. R. p. 402, in which, followingthe Bengal 
authorities, the Court held that prof)erty inherited by a mother 
from her son was not stridhanam, and that she took in it only a 
life interest without power of alienation. On this point we find 
in Krishiiasaivnij/ Jyers translation (ch. xi. sec. iii. par. 8) of the 
Smriti Cliandrika, this passage, “ Whatever the mother takes, she* 
takes for herself like the stridhanam called Adhyagui and the like, 
and not for the benefit of both herself and her husband.'^ The 

M 
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Adhyagni is that which ia given to a woman at the time of her 
marriage, near the nuptial fire, and descends, according to the 
author of Smriti Chandrika, to daughters, the unmarried and un- 
provided having the preference, and on failure of daughters, to 
their issue, the female issue however taking before the male. 

This instance suggests the explanation, that though in the Mitac-^ 
shara property acquired by inheritance is in general terms classed 
with the other descriptions of woman’s separate property, no more 
is meant than that some property acquired by woman by inherit- 
ance will follow the rule of descent applicable to stridhanam, 
tliough not falling strictly under any of the descriptions of such 
property. But in the passage above cited, the author of the 
Smriti Clumdrika is dealing only with the question whether in de- 
fault of the daughter’s son, parents inherit jointly or separately, and 
in what order ; and it is in reply to an opinion of Camboo that 
no order need bo stated, for whatever is taken by either of the 
two parents out of the common property is for the benefit of both,” 
that he likens what the motlier takes to the stridhana called Ad- 
hyagni. He concludes tliat the father takes before the mother — 
another point in which this special authority of Southern India 
is found at variance with the MUdcshara^ but in agreement with 
the Bengal school. 

In the case already mentioned at 2 2Iad. IL C. II. p. the 
Court suggests that, probably, y)ro])crty inherRcd from a mother 
W'ould be rightly classed as shridhanam, and certainly, if the shrid- 
hanam of the mother descending to the daughter loses by that de- 
scent its character of stridhauam, it is difficult to suj)pose any 
other case in which ])roperty acquired by inheritance could be held 
to be stridhanam. Nevertheless, even in this case the BongEtV au- 
thorities are clearly against it. 3fr AlacnagUm in his Vrius. of 11, 
L. (|). 38 of the Madras edition of I8G5,) says expressly, that “ strid- 
haiiam which has once devolved according to the law of succession 
which governs the descent of this peculiar species of propert}’’, 
ceases to be ranked as such, and is over afterwards governed by the 
ordinary rules of inheritance \ for instance, property given to a 
woman on her marriage is stridhanam and passes to her daughter 
at her death ; but at the daughter’s death, it passes to the heir of 
the daughter like other property, and the brother of her mother 
would ba heir in preference to her own daughter, such daughter 
being a widow without issue and Praiikishm Sing v. Moht 
Jjhagurattee, 1 Mori. Dig. 335, is a decision in support of his posi- 
tion ; and so in the Daga Krania Sangraliay ch. ii, sec. 3, par. 6, 
where the author is treating of the succession to the separate pro- 
perty of a woman received by her at her nuptials, he says — <‘On 
the death of a maiden daughter, or of one affianced, in whom the 
succession had vested, and who having been subsequently married, 
is ascertained to have been barren, or on the death of a widow who 
has not given birth to a son, the succession to the property which 



STRIDHANA. 


179 


has passed from the mother to her daughter would devolve next ou 
the sisters having and likely to have male issue, and in their de- 
fault, on the barren and widowed daughters; not ou the husband 
of such daughter above mentioned in whom the succession had 
vested : for the right of the husband is relative to the woman’s 
separate property, and tveallh which has in this imij 2 ’><^ssed froin 
one to another can no longer be considered as the ivoman's separate 
property (see also ch. i. sec. 3, par. 3; ch. ii. sec. 2, par. 12, and 
the Daya Bhaga^ ch. xi. sec. 2, par. 30.) Upon the authorities the 
question stands thus : — 

In the Mitaeshara^ ch. ii. sec. 2, the commentator, Vignaneswaraf 
first quotes the text of Yajnavall'ya^ ‘‘What was given to a 
woman by the tather, the mother, the husband or a brother, or 
received by her at the nuptial fire, or presented to her on her hus- 
band’s marriage to another wife, as also any other (separate accpiisi- 
tion) is denominated a woman’s property;” and then, in his com- 
mentary, enlarges the text by substituting for the words “ any other 
separate acquisition,” which in the original text would properly 
be construed to mean “any other of the same hindf these words, “and 
also property which she may have acquired by inheritance, pur- 
chase, partition, seizure or finding,” which words arc evidently 
taken from the text of Gautama quoted in par. 8 of cha]>. 1, sec. 
1 of the Mftacshar<(, descri]'tivc of the different methods of ob- 
taining ownership. ’ “ An owner is by inheritance, purchase, parti- 
tion, seizure, or finding.” It is, so far as we have been able to 
ascertain, this commentary upon which the notion has been 
founded that property acquired by a woman by inheritance classes 

as stridhanam in Southern Indi;i. See Bir T. Btranads Hindoo 

• ' 

LaWj vol. 1, (edition 1830,) page 31. 

It is, however, quite certain that all property which a woman 
derives by inheritance cannot bo so classed, if it bo meant thereby 
that the peculiar course of succession applicable to woman’s special 
property is to be applied to it ; for in Southern India as elsewlicro 
the property which a widow inherits from her hushaud cannot so 
descend ; nor, according to the case in this Court already men- 
tioned, property inherited by a mother from her sou. Wo may 
mention in passing that the passage of Sir T. Btranges work, which 
is supposed in the judgment in that case to have been accidentally 
omitted from Mr Maynds edition, was in fact omitted by the author 
himself in the edition of 1 830, a circumstance which strengthens 
the inference that he had seen reason to alter the opinion expressed 
in the edition of 1825 that property so inherited by the mother 
became her stridhanam. Finding then how narrow is the basis of 
authority upon which the proposition rests, and how clear and con- 
current are all the other authorities, including even the Smriti 
CfiaTidrika against it, we have arrived at the conclusion that ac- 
cording to Hindoo Law property acquired by inheritance is not to 
be classed as stridhanam in Southern India any more than in other 
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parts of the country. It is unnecessary to consider whether as re- 
gards succession to a maternal estate except in cases otherwise 
expressly provided for, preference is to be given to daughters over 
sons, upon the principle referred to by Mr Ellis, (2 vol. Sir 1\ 
Strange, page 405,) that “sons shall succeed to the father and 
daughters to the mother and with reference to such text as that 
of JS^irada, “ Let daughters divide their mothers’ wealth ; or on 
failure of daughters, their male issue or that of Yajmvalkga, 
“the daughters share the residue of their mother’s property after 
payment of her debts.” 

In the ])resent case, the only question is as to the right of the 
husband of a deceased daughter in preference to her surviving 
sister ; and it seems clear that the husband can only be heir to his 
wife if the property be strict!}^ her peculiar property. 

But independently of this question, it aj)[)ear8 to us that even if 
the property be assumed to have descended as stridhanam jointly 
to the two sisters, the survivor of the two would take the share of 
the deceased in ])reference to her husband. 

AVe do not think that the question of division or non-division 
between the sisters was material, for though sisters or co-widows 
may divide, tlie division will not alter the course of succession as 
Sir F. Macnaghien (page 55) says, “ Among sisters or co-widows ; 
a division cannot be produetivc of more than convenience to the 
partitioning parties themselves; it wdll not give any one of them a 
right to dispose of her separate share or in any manner vary the 
rules of inheritance and as w^e held in a recent case where two 
widows liaving divided their joint estate, the next heirs of the de- 
ceased husband claimed to succeed to the share of the d^^^^sed 
■widow in preforcnce to the survivor. 

.A 

But whether the sisters were divided or not divided, it seems to 
us that so long as there w'as a daughter living she was entitled to 
the mother s estate in preference to any other claimant ; for it is 
only oil failure of daughters that any other claimant can come in. 
The general rule of Hindoo law is that amongst co-heirs sur- 
vivorship lakes jdace ; and Sir F. Mamaghlvn {H. 34) puts the 
case of three sisters succeeding jointly to their father’s estate, and 
all dying childless or having daughters only ; and he says that upon 
the death of one tlie two others would succeed to her share in 
equal proportions, and upon the death of one of these the whole 
estate would vest in the survivor for her life. See also Borrodailds 
Eejwrfs, Dl. The exceptions mentioned by Mr Stra,n(je, in sec. 
237 of his Manual — viz., that the male issue of a man, ^.e., his 
sons, sons’ sons, and sons’ grandsons, must have been exhausted 
before his lapsed share falls to those in parallel grade to himself, 
and that daughters’ sons must have been exhausted before the 
lapsed share of the daughter falls to other daughters, are to be 
explained on the ground that as the word “ son ” intends male 
issue down to the great-grandson, since he is equally a giver of 
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funeral oblations, so does the term “ daugliter ” comprehend the 
daughter’s son, for he also is the giver of a funeral offering, as 
is expressed in the Baya Bhaya^ chap. xi. sec. 2, par. 27. No 
such explanation is applicable to the case which we liave to con- 
sider ; and we do not see any ground for not applying the general 
rule. 

It seems to us, therefore, that the plaintilf derived no title from 
the first defendant, and that the judgment of the rrineipal Sadr 
Amin must be reversed, and that of the District Munsilf con- 
firmed. 

This decision appears to have been passed after considerable re- 
flection and research. Nevertheless, wc regret that we are unable 
to concur in the conclusion at which the learned judge, who is dis- 
tinguished for the careful considiu-ation which he bestows upon liis 
decisions, has arrived. At {). 224 wc coinmfut on the decision of 
the Madras High Court, in the case of I\ Biu-lurdja v. Vathdap- 
pathi^ published in vol. 2, p. 402, of the Ih'])orls of 18G5, and at 
p. 283 we also express our sentiments on the view taken on the 
sul ject of Stridhana in tlic aese of Jami ij<ti ram v. JUfi Jitnuai by 
Sir Joseph Aniotild of the Dombay High Court, published in 2 Bomh^ 
U, C. B, 10 . 

The judgment of Sir Adam IHtihslonc contains frequent reference 
to the authorities of the Hengal school, which difler essentially 
on the subject of siridhara from the school of Henares, the doctrines 
of which undoubtedly are the guiding })rinci])lcs governing the 
Dravada school followed in Madras presidency ; consequently, we 
consider that where a diflereiicc of opinion exists between com- 
mentators acknowledging the same leading doctrines, reference 
must be made not only to the original authorities uj)on which the 
commentators profess to base their opiiiicms, but also to indications 
afforded by the undoubted direction of the law itself. Now, 
if we look to the latter source, W'e find that the Hindoo law 
recognises but three descriptions of j)roperty, namely, ancestral, 
self-acquired, and woman’s ])roperty, or stridhana. The books 
abound with directions respecting the mode of succession to and 
partition of ancestral and sclf-acquircd }»rnpcrty. With respect 
to these two descriptions of jjroperty little or no reference is 
made to the rights of females. Nowhere is it said, that pro- 
perty which comes into their possession shall be considered 
ancestral. The only property which women are held to be 
capable of possessing and transmitting to their heirs is known in 
Hindoo law as stridhanum. True, it may be faid that when a 
widow succeeds to her sonless husband she takes but a limited life 
interest in his property. Whether this bo the correct construction 
of the law or not is a moot j)oint. Nevertheless, since this con- 
struction has been acted on in a series of decisions, it is unneces- 
sary to consider its soundness or otherwise. Where a widow suc- 
ceeds to such property we are willing to concede that she takes 
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by ^ exceptional title ; but, with the exception of property in- 
herited from her husband, we are unable to discover any denomi- 
nation, except stridhana, which can be applied to property pos- 
Bessed by a woman. Sir A, Blttkstone evidently laboured under 
Bomo difficulty in assigning the property which formed the sulyect 
of the suit to any particular class. 

We think that, as the suit originated in Madras, reference to 
Bengal authorities was unnecessary. 

In dividing ancestral pro})erty no share is assigned to the 
daiigliter. But the law, nevertheless, considers a female as 
capable of possessing property free from tiic interference of her 
husband, subject during Iiis lifetime, to his control and advico 
in the management and disposal of it. Whatever property a 
w^oman acquires is known as her separate property. Yifjnavalchya 
dermes this property to be, “ What was given to a w’oman by the 
father, the mother, the husband, or a brother, or received by her at 
the nuptial fire, or presented to her on her husband’s marriage by 
anotlier wife, as also an}^ other (separate acquisition) is denomi- 
nated a woman’s property,” Mliac. cb. ii. s. xi. § 1. In the same 
manner does the author of the Smriti Chaiulrllai render this pas- 
sage of Yajuavak'liyn^ cli. ix. s. i. § 3. Ln this section Devanna 
Jihut^ the author of the Smrili Chandribf, does not express his 
own views of the meaning of tho expression ‘^any other (sepa- 
rate acquisition.”) Tho description of property said not to bo 
stridhana enumerated at p. 120 of the translation, such as ^‘orna- 
ments given to be worn on particular occasions, and property 
given to a wonum with a view to defraud co-licirs,” of course do 
not hill within Y(ijtmvalrhy<Ys text. Probably the Hindoo l^^gis- 
lators regarded the husband as entitled to tlje labours of his wife ; 
and for this reason excluded wealth earned by a woman by me- 
chanical arts from tho category ; why w'ealtli received from friends 
or tho like was likewise excluded we are unable to discover. But 
still our inability to assign a reason for the omission of such gifts 
from the list docs not affect the construction of tho words “ any 
other (separate acquisition.”) So far as the Smnti Qhandriica is 
concerned, we find that that Avork cannot be regarded as an 
authority for the constructions of the words “any other (sepa- 
rate acquisition.”) The MUac. eh. ii. s. xi. § 2, construes these 
words to mean acquisition by inheritance, purchase, partition, 
seizure, or finding, and tho learned judge properly remarks, the 
construction has reference to the text of Gautama^ cited in ch. i. 
s. i. § 8, “ An owner is by inheritance, purchase, partition, seizure, 
or finding.” Here we have a construction of the w^ords “any 
other (separate acquisition,”) not of the commentator, but of a 
sage as highly reverenced as Yajnavalchya himself. We therefore 
do not consider that the sentence of the Smriti Chandrika com- 
menting on the same text is sufficient authority to justify the 
conclusion arrived at. 
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We do not clearly understand what object the learned judge 
had in view in referring to ch. xi. s. iii. § 8 of the Srnnti Chandrika 
where the author discusses the question whether the father or 
mother should take priority in succeeding to a sou’s estate. This 
subject is certainly not connected with stridhana. The author 
arrives at the conclusion that the father is entitled to succeed ; 
but what this has to do with stridhana wo cannot discover. If it 
bears upon the subject at all, we should imagine that the words, 
“Whatever the mother takes, she takes for herself like the strid- 
hana called Adhijiujni and the like, and that for the benefit of 
both herself and her husband,” rather support the conclusion that 
the mother miglit take the estate of tlie sou if the father were not 
alive, and if so, slie would take such estate as stridhana. 

The learned judge gets over the difficulty, which, evidently from 
tlio laboured appearance of Ins judgment pressed upon him, by im- 
porting into the text of Yajiitioalchija “any other (separate ac- 
quisition,”) the words “any other of tho same kind.” But ho 
has omitted to explain what kind can possibly bo meant. A gift 
by a father, motlicr, luisbaiid, or brother. A gift received at the 
nuptial fire, or presented by her husband ou her second marriage, 
are enumerated. What other of the same kind, if the learned 
judge be correct, could have been meant by “any other.” Is it 
not more likely “any other” bracketed as “separate acquisition,” 
may have meant property. If so, the text of Gautama aids the 
construction, whicli is supported by the sfdrit of the law, provid- 
ing for the possession by women of separate and indc 2 )endent pro- 
perty. 

Whatever weight may be due to opinions entertained by Euro- 
pean writers, w^e aro of opinion that their conclusions are entitled 
to no greater weight than tho conclusions of Hindoo commenta- 
tors. Ho doul)t jlfacuaghtni and Strange are as eminent in ttio 
track they have followed as Davanna Jlhui and Viguanemara were. 
All are alike commentators. But when they differ in opinion, wo 
must be guided by the texts of the sages, and by the spirit of the 
law. 

Wife or widow may alienate. — In Kullammal v. Kupjm rilJa% 

1 Mad, 11, G. U, p. 85, the High Court of Madras has held that a 
Hindoo wife or widow may alienate her stridhana, whether it be 
moveable or immoveable, with the exception perhaps of land given 
her by her husband, ante, p. 12G. In a subsequent case, Dantuluri 
llayajyparas v. Mallapudi lieiyudii, 2 Mad, II. C, M. p. 360, tho 
same Court observes that they could not, without the greatest con- 
sideration, conclude that a woman can, without tho consent of her 
husband during connexion, absolutely alienate even her own 
landed property. 

Strange has the following enumeration, viz. : — 

1. What is given to a young woman, or to her husband in trust 
for her at the time of her marriage, i.e., during the space between 
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the beginning and close of the nuptial ceremony, but not to be 
confined rigorously to the day, if given on account of the mar- 
riage. 

II. Her fee, or what is given to her in the bridal procession 

upon the final ceremony, when the marriage is about to be con- 
summated, as a bribe to induce her to repair more cheerfully to 
the mansion of her lord, Jim. V^tlutna, ch. iv. s. i. § 5 ; ib. s. iii. § 
21 ; Mitiw. ch. ii. s. xi. § 5; Dmja Krama ^avgraUa^ ch. ii. s. ii. 
§ 8 ; .‘5 />///. 370. 

III. What is given to her on her arrival at her husband’s house 
when she makes ])rostration to her parents. 

JV. Cifts subsequent, by her parents or brothers. 

V. Upon her husband })roposing to take another wife, the 
gratuities given by him to reconcile the first to the supersession, 
the measure of which seems not to be settled, but supposed to be 
equal to the sum spent on the ceremony. See imie^ p. 128. 

VI. What a woman receives from the bridegroom on the mar- 
riage of her daughter. 

VII. What she owes at any time to the good graces of her hus- 
band, as, for instance, a reward for performing well the business 
of tivc house in her department, called her perquisite. 

VIII. Anything given her at any time by any of her re- 
lations, being specially given, which includes gifts made to her 
before marriage, while yet an uubetrothed member of her own 
family. 

IX. The earnings of her industry, as by sewing, spinning, 
painting, and the like. These are the enumeration in the Suiriti 
Chamlriht. Tlio 0th does not occur in the Mitac. nor 

and Yah((na and others exclude it, observing that the hus- 

band has a right to it imlej)endently of distress, Mitac. ch. ii. s. xi. ; 
Mom, ch. ix. 194, ch. viii. § 41G; Jim. Valuinu, ch. iv. s. i. §20; 
Katyaycxna, 3 7^///. 472, et mi.; N^araJd, 2 ih. 249 ; 1 ijtra. H. 
L. 31, 50. Yet it seems admitted that her heirs, and not his, suc- 
ceed to them after her death, she having survived him. The 
reason for the doubt as to their constituting striJhaaa, being, that 
it was sent by strangers, not a gift from her husband or any of her 
relatives, a circumstance belonging to the description of property 
in question, 3 Dig. 472, 495, ct srg. ; 3 ib. C28 ; 1 II. L. 31 ; 
2 ib. 21. 

X. What is given to a wife for sending, or to induce her to send, 
her husband to perform particular work, which by some is in- 
cluded, by others excluded, Jhn. Vahana, ch. iv. s. iii. § 19, 20 ; 3 
Dig. 568. 

X[. Property which a woman may acquire by inheritance, pur- 
chase, or finding. What has been inherited by her being so classed 
by Vijnyaneswara, whose authority prevails in the peninsula, while 
it is otherwise considered by writers of the Eastern school, Mitac, 
ch, ii. 8. ix. § 2 ; 3 Dig. 5G8, G27, 
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XI I. The savings of her maintenance, Jim. Valianay ch. iv. s. i. 
§15, and note ; 3 Dig. 567 ; 1 Sira. H. L. 32. 

Bengal School. — Different descriptions of stridiiana. — In 
tho Bengal school Jim. Vahana cites Vishmi^ wlio says, “What has 
been given to a woman by her father, her mother, her son, or her 
brother, what has been received by her before the nuptial fire, 
what has been presented to her on licr liushand’s espousal of an- 
other wife, what has been given to her by kindred, as w^ell as her 
perquisite, and a gift subsequent, are a w'oman’s separate property,” 
Jim. Vafiandy cli. iv. s. i. § 1. 

Gift subsequent. — Kaigayaua describes a gift subsequent, what 
has been received by a woman from lior liusbands family at a time 
posterior to her mariiage, and so is that whicli has been similarly 
received after her nuptials either from her husband or from her 
parents througli tlie aftcction of the giver, BhrigUy ih. § 2. 

By the word “kindred” her father and mother are denoted. 
Hence anything received subsequently to the marriage from 
paternal or maternal uncles, or other persons who aro related 
through the father vr tho mother, or from the two parents them- 
selves, or from the husband or his family, viz., father-in-law, and 
the rest. But the term “ kindred” in the text of Vishntc intends 
maternal uncles, and others ; for tho father and the rest are specified 
by the appropriate terms, citlicr the husband or the parents inherit 
that which was received at the time of the nuptials according to 
the difference between marriages denominated Brahma, &c., and 
those called Assoora, and so forth, Jim. Vahana, ch. iv. s. i. § 3. 

Menu and Katyayana describe her separate property thus : 
“ What was given before the nuptial fire, what was presented in 
the bridal procession, what has been conferred on the woman 
through affection, and what has been received from her brother, 
her mother, or father, are denominated the sixfold property of a 
woman,” Menn, ch. ix. § 1 94 ; Jim. Vahanay ib. § 4 ; Mitac. ch. ii. 
8. xi. § 4 ; Hmriii Chandrikay ch. ix. s. i. § 1. So JSfaraxIa says, 
what was given before the nuptial fire, what was piesented in the 
bridal procession, her husband’s donation, and what has been 
given her by her brother or by either of her parents, Jim. Va- 
hana, ih, 

Katyayana defines “gift before the nuptial fire,” and ‘^gift 
presented in the bridal procession,” and her husband’s donation. 
See Jim. Vahana, oh. iv. s. i. § 5-8. 

Wealth given her by her husband she may dispose of as she 
pleases when he is dead ; but while he is alive she should carefully 
preserve it. This is intended as a caution against profudon, ib. 
ch. iv. s. i. § 9. 

That wealth which is given to gratify a first wife, by a man 
desirous of marrying a second, is a gift on second marriage, for 
its oV)ject is to obtain another wife with the assent of the first, 
ib. § 14. 
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jDevala says, Her subsistence, her ornaments, her perquisite, 
and her gains, are the separate property of a woman. She herself 
exclusively enjoys it, and her husband has no right to use it ex- 
cept in distress, ih. § 15. 

Vyasa says, Whatever is presented at the time of the nuptials to 
the bridegroom, intending the benefit of the bride, belongs entirely 
to her, and shall not be shared by kinsmen, ib. § 16. 

The number of six sorts is not restrictive, whatever is at her solo 
disposal is a woman’s peculiar property, ib. § 18. 

Wealth earned by mechanical arts. — Kafyayana expresses 
this rather concisely, Tlio wealth which is earned by mechanical 
arts, or which is received through atfoction from any other (but 
the kindred) is always subject to her husband’s dominion. The 
rest is pronounced to he the woman’s property,” ih. § 19. 

And w'calth received in presents from any other but father, mother, 
or husband, and wealth earned by tbo wife in the practice of a 
mochauical art, as spinning or weaving, her husband has control 
over. lie has a right to take it even though no distress exist. 
Hence, though the goods bo hers, they do not constitute woman’s 
property, because she has not independent power over them, ih. 

§ 20 . 

But in other descriptions of property, excci)ting those two, the 
woman has the solo power of gift, sale, or other alienation. So 
Katyayna. declares, That which is received by a married woman, 
or a maiden in the house of her husband, or of her father, from her 
husband, or from her parents, is termed the gift of nfiectionate 
kindred. The independence of women who liave received such gifts 
is recognised in regard to that property, for it was given sf their 
kinsmen to soothe them, and for tiicir maintenance. The power of 
W’omen over gifts of their afrectiouate kindred is ever celebrated 
both in respect of donation and of sale according to their pleasure, 
even iu the case of immoveables, ih. § 21. See 1 Jl/(oh 11. C, A*. 87, 
aiite, p. 126, 183 ; 1 IL L. 28 ; 1 Murl. J)i<j. 259. 

But in the case of immoveables bestowed on her by her hus- 
band. — So Narada declares. What has been given by an aftec- 
tionate husband to his wife she may consume as she pleases whoa 
lie is dead, or may give it away, excepting immoveable property.* It 
follows, from the specific mention of given by a husband, that any 
other immoveable property, except such as has been given to her 
by him, may be aliened by her ; else (if this text forbid donation 
in the case of immoveables in general) the preceding passage con- 
cerning the power of women in respect of donation and of sale ac- 
cording to their pleasure, even in the case of immoveables, would 
be contradicted, ih. § 23. 

Where taken by husband in case of distress. — Yajnavalchyay 

* Not found in Narada' s Institutes t but cited iu Mitacsliara and Ratna- 
hara. 
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2, 148, declares, a husband is not bound to make good the pro- 
perty of his wife taken by him in a famine, or for the performance 
of a duty, or during illness, or while under restraint, 

Katyayana denies the right of the husband to do so in any other 
circumstances, Neither the husband, nor the son, nor the father, nor 
the brothers can assume the power over a woman’s property, to take 
it, or bestow it. If any one of these persons consume by force the 
woman’s property he shall be compelled to make it good with interest, 
and shall also incur a fine. If such person, having obtained licr 
consent, use the property amicably, he sliall^be required to pay the 
principal when ho becomes rich. But if the husband have a second 
wife, and do not show honour to his first wife, ho shall be compelled 
by force to restore her property, though amicably lent to him. If 
food, raiment, and dwelling be withheld from the woman she may 
exact her due supply, and take a share (of the estate) with the co- 
heirs, id. § 24. 

If the husband, having taken the property of his wife, live with 
another wife and neglect her, he shall bo compelled to restore tlio 
property taken by him. If he do not give her food, raiment, and 
the like, that also may be exacted from him by the woman, id. § 25. 

Thus a definition of women’s property has been propounded, Jim. 
Va/MuOf id. § 2G. 

StKIDHANA — WHAT GIFTS FEOM STRANGERS-— SELF-ACQUISITIONS. — 
The different acquisitions included in MridJidini may for all practi- 
cal purposes be included in gifts or the like from her husband or 
kindred before, during, or after her marriage. Gilts to a married 
woman from a stranger, that is to say, from other persons than 
her husband and kindred, and not made at the time of her mar- 
riage, belong to the husband’s estate, and aro considered as In's 
property, and so aro all her acquisitions by the practice of any 
mechanical art, as sinnning, weaving, or the like ; but what she 
acquires by her owu exertions in a state of widowhood belongs of 
course to her own property, EldcrUng, 84 ; Moni, cli. ix. § 194 ; 
Daya Krama, Sangraha, ch. ii. s. ii. § IG; Day<( Jihaga, cb. iv. 
s. 1 ; Miiac. ch. ii. s. xi. ; 1 Maai. Prins. 11. L. 37. 

Ornaments worn by the wife. — During her husband’s lifetime, 
and not distinctly given to her by her husband, are not considered 
her property as long as ho lives, but become so at his death if she 
survives him, and are afterwards inherited as siridhana, Elderling 
84 ; Mitac. ch. ii. s. xi. § 33. 

Bombay school — Different kinds op stridiiana. — The sources 
of a woman’s property are six. Mena, “ What was given be- 
fore the nuptial fire ; what was presented in the bridal proces- 
sion ; what was given in token of love ; what was received by her 
from her brother, her mother, or her father, are denominated the 
six-fold property of a woman,” ch. ix. § 194 ; Mayukha, ch, iv. s. x. 
§ 1 ; Jim, Yahaim, cb. iv. b. 1, § 1 j Mitac., ch. ii. s. xi. § 1, 2. 

What has been given to women at the time of their marriage, 
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near the nuptial fire, is celebrated by the wise as woman’s pro- 
perty bestowed before the nuptial fire. That again which a woman 
receives whilst she is conducted from her father’s house to her hus- 
band’s dwelling, is instanced as the property of a woman under the 
name of a gift presented in the bridal ]>roceshion. What has been 
given to her through affection by her mother-in-law, or by her 
father-in-law, or has been offered to her as a token of respect, is 
denominated an affectionate present. Wliat has been received at a 
time subsequent to her marriage, from the family of her husband, 
is called a gift subsequent, and so is that which has been similarly 
received from her own fiimily. What has been received as the 
value of household utensils, of beasts of burden, of milch cattle, or 
ornaments of dress, or for work, is called her perquisite. The 
meaning is, when the bride does not (as usual) obtain liousehold 
utensils and the rest, then wliatsoever is given to her at the time 
of her marriage, as the jirice of them, is termed her perquisite. 
What she receives on her supersession is explained, see ante^ p. 13, 

1:^8, p. 200. 

That which a husband has promised for se])arato property, (strid- 
hana,) must be made good by his sons as a debt, IJera/a, 

The NATURE AND AMOUNT OF A WOMAN'S SEFARATK TROPERTY. 

On the subject of giving property to women, K(f(//a/f(nm declares 
separate property, except immoveables, is to be given to vvoineu by 
their father, motlier, husband, brother, according to their means, 
as far as 2000. “ TJio wealth to be given excludes in^moveahlo 

property, and must not exceed 2000 panas,” Madava. Vi/asd. If 
they are able, even ini moveable jiroperty may be given, Madann. 

But in property given to a woman with a view of Cuja'ting the 
heirs out of it, as well as ornaments, or the like, given to her 
merely for the jiurpose (»f wearing, a woman has no owmersbip or 
property, for thus says Kdii/aydna, But whatever has been given 
to a woman with a fraudulent design, as w^ell as entrusted to her 
for use by her father, bridLer, or husband, is declared not to be 
woman’s property,” {^tridhuna.) 

Women have no absolute property in their earnings, or in 
ANYTHHSG BUT STKIDHANA. — 111 what they have larncd by the arts, 
or obtained from friends, or those distinct from parents, or the 
rest, women have no propierty ; for thus says the same author, 
“ The wealth which is earned by mechanical arts, or wliich is 
received through affection, from any other but the kindred, is 
always subject to her husband’s dominion. The rest is pronounced 
to be woman’s property.” However, though a text, Menu^ ch. viii. 
§ 4:16, says, “ A wife, a son, and a slave are in general incapaVde of 
property, the wealth which they may earn is regularly acquired for 
the man to wdiom they belong,” it also relates only to wealth earned 
by mechanical arts and the like. It is, moreover, agreeable to reason, 
to refer this also to their not having absolute dominion in wealth, 
received on their supersession and the like, Mayukha^ ch. iv. B. x. § 7 
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In some kinds they possess absolute property. — Again, 
Menu sajs, “ A woman should never make expenditure from the 
goods of her kindred (which are) common to (her and) many ; or 
even from the property of her lord without his consent,” ch. ix. 
§ 190. (Expenditure is disbursement) ; yet, in some kinds of 
wealth, they are declared to possess sole j)roperty by Katyayana : 

That which is received by a married woman, or a maiden, 
in the house of her husband or of her father, from her brother 
or from her parents, is termed the gift of affectionate kindred. 
The independence of w'omeu who have received such gifts is recog- 
nised in regard to that property, for it was given by their kindred 
to soothe them and for their maintenance. The power of women 
over the gift of their aflectionate kindred is ever celebrated in 
respect of donation, and of sale according to their pleasure, even 
in case of immoveables,” Maynkha^ cli. iv. s. x. § 8, ante^ 120. 

But not in immoveable ruorEUTY given by their husbands, — 
But over immoveable j)ropcrty given them by their husbands, they 
do not possess full power from this text of Naradd : “ What has 
been given by an affectionate husband to his wife, she may con- 
sume as she pleases when he is dead, or may give it away, except- 
ing immoveable 2 )roj)erty ” ^!((yukha, eh. iv. s. x. § 9 ; see Doe de 
KulUunma v. Kuppu PUldl^ 1 Mad. 11. C. 7A, 8o, 88, 90, anie^ p, 183. 

Husbands and others do not possess absolute power over 
women’s property. — The noii-cxistenco of absolute power in hus- 
bands and the rest over women’s property is declared by the 
same author : ‘^Neither the husband, nor the son, nor the father, 
nor the brothers, can assume the power over a woman’s projierty, 
to take it or bestow it. If any of these persons by force consume 
the woman’s property, he shall be compelled to make it good with 
interest, and shall also incur a fine. If sucli person, liaving ob- 
tained her consent, use the property amicably, he shall be re- 
quired to pay the principal when he becomes rich.” Menu : 

Such kinsmen (as by any pretence) appropriate the fortunes of 
W’omen during their lives, a just king must punish with tho 
severity due to thieves,” cb. viii. § 29, ch. ix. § 200. Such orna- 
mental apparel as women wear during the lives of their husbands, 
the heirs of the husband shall not divide amongst themselves; 
they who do so are degraded from their tribe, “ Wmr^ meaning 
things worn by them which have been given to them for the pur- 
pose by their husbauds or the others,” Devala. “ Her mainten- 
ance, ornaments, perquisite, and gain, are the separate property of 
a woman ; she herself exclusively enjoys it and her husband has 
no right to it, except in distress. If he let it go on a false con- 
sideration or consume it, he must repay the value to the woman 
with interest; but he may use tho property of his wife to relieve 
a distressed sou.” Maintenance is wealth given her by her father 
or the others for the purpose of subsistence. Gain is interest (‘-r 
profit). ‘‘ To let go, get rid of, and give away,” have all the same 
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meaning in this place. The word “ son is hero used in its general 
sense for any member of the family. “ A husband is not liable to 
make good the property of his wife taken by him in a famine or 
for the performance of some religious duty, or during illness, or 
while under restraint.” Here, by using the husband alone, it is 
virtually declared that woman’s private j)roperty must not be 
taken by any other but him, even when distressed by famine or 
other calamity; ‘^religious duties,” such as are indispensable; 
‘‘under restraint,” in prison. Mai/ukka, ch. iv. s. x. § 10. 

A ilUSUAND IN SUCH CASE MAY HE COMPELLED TO RESTORE IT. In 

some cases a husband, though unwilling, may be compelled to restore 
it ; for, says Dcvala^ Uut if the husband have a second wife and do 
not show honour to his first wife, he shall be compelled by force to 
restore her property though amicably lent to him. If suitable 
food, raiment, and dwelling bo withheld from the woman, she may 
exact her own property and take a share (of the estate) with the 
co-heirs “ that is at their hands,” Maijukha^ ch. iv. s. x. § 11. 

This, however, relates to a virtuous wife, for a wicked one should 
receive no portion. Accordingl}", tho same author sa 3 "s, “But a 
wife who does malicious acts injurious to her husband, who acta 
improperly, who destroys bis effects or who takes delight in being 
faithless to his bed, is held unworthy of separate property ; ’’ and 
again, “ wealth was conferred for the purpose of defraying sacri- 
fices, therefore distribute wealth amongst honest persons, not 
amongst women, ignorant men, or such as neglect their duties,” 
Mai/akhnj ch. iv. s. x. § 12. 

Mitiiila school — D jr FLUENT KINDS OF STRIDHANA. — Mcnu and 
Kaiyayana, “There are six kinds of property of a woman,” the 
same as those described in the Bengal, Madras, and Bombay 
schools. Tiiere cannot be a less number, Vivada (Jhuitamani^ 
25G. 

Katyayana explains what is property given before the nuptial 
fire. Property of a woman given at her nuptial procession : wealth 
gained by amiability ; ih. 25G, 257. 

What a woman receives for her consolation when her husband 
takes a second wife is the seventh kind of peculiar property, 
ib. 157. 

Yajaavalcliya : A woman whoso husband takes a second wife, 
shall have compensation for the supersession if no property have 
been bestowed ui)on her ; but if any have been given they shall 
get so much as will make her share equal to that of the new bride. 
ib, 258. 

Vishnu says : — The property of a female is what her father, 
mother, sou, or brother has given her ; what she received before 
the nuptial fire, or at the bridal processio7i ; or when her husband 
took a second wife ; what her husband agrees should be regarded 
as her perquisites ; what is leieived from his or her kinsmen os a 
gift subsequent to the marriage, t5.-25&. 
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The latter Katayana explains as the small sums which are re- 
ceived by a woman as the price or rewards of household duties, 
using household utensils, tending beasts of burden, looking after 
milch cattle, taking care of ornaments of dress, or superintending 
servants are called her perquisites. 

Explanation. — What the master of the house, pleased with the 
performance of the household business, gives to a woman is her 
perquisite. What is a gift subsequent is also explained, ib. 

The peculiar property of women is thus explained. 

Saiidayilxt is the name by wdiich the different kinds of the pe- 
culiar property of women are known. 

Katyayaua says : — ‘‘ That which is received by a married woman 
or a maiden in the house of her husband or f.itlier, from her 
brothers or from her parents, is termed the gift of affectionate kin- 
dred.’^ By the words her husband^ are to be also understood his 
kindred. 

Hence the meaning is, what a married woman or maiden re- 
ceives from her parents or their kindred is called the gift of affec- 
tionate kindred, lb. 250. The means of subsistence and other 
kinds of ’women’s property will be described hereafter, ib. 

How IT IS TO nn used. — Katyayana says, The independence ol 
women who have received such gifts is recognised in regard to that 
property,” for it was received through the kindness of the donors. 
“ The power of women over the gifts of affectionate kindred is ever 
celebrated, both in respect of donation and sale at their pleasure, 
even in the case of immoveables,” ib. 200. Women arc com})eteut 
to make gifts and so forth of the immoveabLs given by their hus- 
band’s kindred, ib. 

ApaMamba thus speaks of the gifts of affectiunato kindred : — 
“Ornaments arc the exclusive property of a wife, and so is wealth 
given her by kinsmen or friends ; according to sonic legislators, 
given by kinsmen, means that which is given at the time of mar- 
riage and so forth, by kinsmen and the kinsmen of her parents, or 
those of her husband,” ib. 2 GO. 

Ornamental aitarel worn by women during the lives of their 
husbands cannot be taken by the heirs of the latter. They who 
divide it among themselves fall into deep sin, Menu, Vishnu. 
Chintainani, p. 2 CO. 

Ornaments worn with consent op the husband. — Any orna- 
ment w^orn with consent of the Jiusband shall be the woman’s 
peculiar property, even if it have not been given to her. Madka- 
tithi declares that, according to the foregoing text of Katyayana 
a woman is competent to give away or sell any immoveable or 
moveable property w^hich she has received from her liusband’s 
kindred, ib. 

What property may be enjoyed by a woman at pleasure 
AFTER HER husband’s DEATH. — Narada says, Property given to her 
by her husband, through pure affection, she may enjoy at her 
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pleasure after his death, or give away, with the exception of lands 
or^ houses. 

Explanation . — Consequently a woman can dispose of moveable 
property which has been given her by her husband, but she can 
never dispose of immoveable property. The same rule holds good 
in the case of Sandai/icuj or the gifts of affectionate kindred, 
ib. 261, ante, pp. 126, 127. 

How A WOMAN, ON THE DEATH OF HER HUSBAND, MAY ENJOY 
HIS ESTATE, AND WHERE SHE IS TO LIVE. — Kafffa^aiia sajs, “ That 
a w'oman, on tho death of her husband, may enjoy his estate 
according to her pleasure ; but in his lifetime she sliould carefully 
preserve it. If he leave no estate, let her remain with his 
family,” ih. 

A CHILDLESS CHASTE WIDOW SHALL, DURING HER LIFE, ENJOY 
HER husband’s PROPERTY. — A cluldlcss widow, preserving her 
chastity, shall enjoy her husband’s property witli moderation as 
long as she lives. After her death the heirs shall take it, ib. 261. 

This admits of two meanings. The one is, that on the death of 
the husband, his property devolves on his wife, and becomes her 
own in dehmlt of other lieirs. 

The other is, that the })ropcrty, which she enjoys with tho con- 
sent of lier husband in his lifetime, is to be regarded as her 
peculiar property. Kattjaynmi says, as to tho first of these, “ Let 
a woman, on the death of her husband, enjoy her husband’s pro- 
perty at her discretion.” This refers to property other than 
immoveable, Chiniaimtnl, p. 262. 

How A WOMAN SHALL ENJOY IMMOVEABLE rRorEr’“v»^ — The 
following provision is made for immoveable jjroperty. Let a 
woman enjoy it as long as she lives. After her death let the heirs 
take it. 

Explanation. — Moderation” means without much expenditure. 

Childless widow” means who has no heir of her own. 

The property protected in tjie lifeitme of her husband. — 
On the second, it is said that, “ while he lives she should carefully 
preserve it or, iu other words, the property should be protected 
ill the lifetime of the husband. If her husband have left no wealth, 
the widow shall live with his familj^ ib. 262. 

Alienation — Immoveable property cannot be disposed of by 
THE WIDOW at her PLEASURE. — Hence the immoveable property 
which a woman gets after the death of her husband, cannot be 
disposed of at her pleasure, ih. 

Explanation . — Tho meaning of this is consonant with that of 
the husband’s donation, (which can only be enjoyed, but not 
spent.) 

The texts of Katyayana do not refer to the peculiar property of 
a woman. The inconsistency owing to this is removed by the 
similarity of meaning, ib. 

As a woman cannot make a present of or at pleasure dispose of 
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immoveable property given to her by her husband in his lifetime, 
so she cannot dispose of any immoveable property which she in- 
herits on bis death. The same opinion is maintained in the 
Ratnalcara and the Prahasaharay ib. 163, mite, pp. 126, 128. 

Nor tab immoveable rROPERTV inhetited from her son. — If 
the mother on the death of her son got his immoveable propcrt}', 
she cannot make a gift of it or dispose of it at her pleasure, ib. 263. 
Devala says, as to the property in question : Food and vesture, 

ornaments and perquisites, and wealth, received by a woman from 
a kinsman, are her own property ; she may enjoy it herself, and 
her husband has no right to it except in extreme distress.’’ 

Explanation. — ‘‘ Food and vesture” mean, funds appropriated 
to her support;” ‘‘ornaments” mean, “ornamental apparel;” 
“ perquisites” mean, “ wealth given to a damsel on demanding her 
in marriage ;” “ wealth received” mean, “ that which is received 
from kinsmen.” 

These are the several kinds of the peculiar property of women, 
ib. 263. 

The rROPERTY of a womxn should not be used, but for the 
RELIEF OF A DISTRESSED SON. — If the husbaud give it away on a 
false consideration, or consume it, he must make good the value 
to the woman, with interest, but he may use the property of his 
wife to relieve a distressed son. 

Explanation. — The property of a woman should not be im- 
properly given away or consumed without her consent, but it 
might be used for a distressed son. It has been declared by the 
same writer, {Devala the husband has power to use it with or 
without the consent of his wife, ib. 264. 

When the husband shall pay the principal only. — If the 


husband “having obtained her consent, use the j)roperty amicably, 
he shall be required to pay the principal when ho becomes rich.” 


If the wife hive the property 


TO HER HUSBAND IN DISTRESS. 


— If the wife give her peculiar property through aftection when her 
husband is ill, or is in danger, or has been confined by a creditor, 
he may give her the value of it when he pleases. 

Explanation . — The meaning of the above is, that if the wife, 
observing her husband’s illness, or the like, give her wealth, it may 
be repaid by him at pleasure, ib. 

When the husband is not liable to make good the property 


TAKEN FROM HIS WIFE. — Yoj naval chi/a says that “ a husband is not 
liable to make good the property of his wife taken by him in a 
famine, or for the performance of a duty, or during illness, or while 
under restraint.” ib. 

Explanation. — While under restraint signifies, while he is so 
ill that he cannot work, ib. 

When money taken from his wife is not to be repaid by a 
MAN . — Katayana specially declares that money taken by a man 
from his wife for performing some imperative duty when he has 



194 


HINDOO LAW. 


no means of doing so, shall not be repaid. But if the husband 
has taken a second wife, and no longer gives his first wife the 
honour due to her, the king shall compel him, by violence, to re- 
store her property, though it was put amicably into his hands, 
Chintamaniy 265. 

When a wife can forcibly take her own property. — “ If 
suitable food, apparel, and habitation, cease to be provided for a 
wife, she may by force take her own property, and a just allotment 
for such a provision, or she may, if he die, take it from his 
heir,’’ ib. 

This a law of Lilchlia, but after receiving her own 'properly and 
a just allotmenty she must reside with the family of her husband; 
yet if afflicted by disease, and in danger of her life, she may go to 
her own kindred,” ih, 

A BAD WIFE IS UNWORTHY OP PECULIAR PROPERTY. — But a wife 
who does malicious acts injurious to her husband, wdio has no sense 
of shame, who destroys his effects, or who takes delight in faithless- 
ness to his bed, is held unworthy of the property before 
described,” ih. 2G5. 

Anything promised to a woman by her husband as her exclusive 
property, must be given by the sons as a debt of his, provided she 
remain with the family of her husband. It is not to be given if 
slie live with the family of her father, lb. 

What is meant by honour due to her. — This means that if the 
husband do not visit her after the time of her mensrsy and do not 
provide her with food and raiment, the wife lias the right to de- 
mand her peculiar property from her husband, though it has been 
given to him at the time of his sickness, or under similar* circum- 
stances. 

Explanation. — After receiving,” tkc. Even if she receive her 
own property and allotments, she must reside with the family 
of her husband, and not go to the family of her father, ih. 2G6. 

“Who dues malicious acts, injurious,” etc. This sliows that the 
kindred should demand tlie peculiar property from such a woman. 


Section 11. 

Order of Descent of Woman’s Property. 

Madras and Benares School. — Property inherited by a datightei* 
as her mother^ s stridhuii — Property aopdred as her own strid- 
hana — Distribution of wornaiis property — Her kinsmen take it if 
she die without issue — The heirs are different according to the form 
of marriage ceremony as shown by Yajnavalchya — Present on 
second marriage. 

In Bengal. — Descent of stridhana — Where deceased was unmarried 
— Succesdon to the peculiar property of a maiden — Bridegroom 
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entitled to receive hack his gifts — When given to her hy her father 
— If not given to her hyher father — Succession of a woman's children 
to her separate property — Passages apparently contradictory of the 
daughter's succession in exclusion of the son relate to wealth received 
hy the mother at her nuptials — It is right that the son should inherit 
* before the daughter's son — Property goes to unaffianced daughter s- 
If,no7ie, to hetrothed — Where married in the form of Brahma^ 

— If married according to Assoora — Succession to separate property 
of childless widow — Presents given to her when a maiden — Explana- 
tion of fee or perquisite — On failure of the above mentioned heirs 
collaterals succeed — Dauglitei^s son succeeds on failure of the 
daughter and of male issue — Order of succession to the separate 
propyerty of a childless woman — According to Elberling — Property 
inherited as widow ^ daughter^ mother^ and grandmother — Property 
taken hy a childless icife on a partition hy husband^ or hy mother on 
partition hy husband^ or hy mother among sons — Property inherited 
hy a daughter as her mother's strixlhana. 

Bomuay School . — Successors to married woman's property — Argu- 
ments against the reciprocal rights of sons and daughters — Amongst 
daughters the unmairied are first sharers with sons — All property 
acquired hy marriage the daughter, not the son, takes — Distribution 
where ivives of different classes — A mong their da ughters and among 
their sons, is according to mothers — On failure of daughters and 
their issue — The right of ckmghters and their issue confined to the 
six kinds of property — Woman's property is an exception to the 
general right of sons — Tn d<fa\dt <f offispyrlng kins7)ien succeed — 
The right of kinsmen dejyends on the fain of marriage — The effects 
of those rights is different in the mrioiis classes — Heirs of a woman 
on failure of her hnsband and qyar cuts defined — TJoe son in that 
case inherits jmesents from kindred — And the brother gets her pyer- 
quisite — Gifts to he restored to the bridegroom when bride dies be- 
fore maixiage, deducting charges — Presents hy mateiaial kind^'ed 
belong to th,e brothers of the deceased damsel. 

In Mitiiila. — How a tvomans proqyerty is to he divided — ExpAa- 
nation — Her children — Who receive a woman! s separate pro- 
perty — Explanation — Daughter shall receive a share from the 
maternal estate, — Single daughters inherit nuptial gifts — Yautaka 
— Who receive residue of molliefis property after payment of the 
debts — Where the ride is appylicahle — Who succeed on failure of 
daughters — Married sisters share with kinsmen — They shall receive 
something from the estate given hy kindred — Descends according 
to the form of marriage — Explanation — Who, according to Gau- 
tama, shall get the sister's fee — Where this text applies — Who 
slvall take the wealth of a deceased damsel — Order of succession 
to the peculiar property of women — Stridhana — How far herit- 
able — Who may inherit — Daughters' daughters represent their 
mothers — Unmarried exclude married — Co-vAfe's children — 
Sister's son — Heirs of the separate property of the deceased pro- 
prietress. 
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Order of succession to stridhana varies. — The succession to 
Btridhana varies according to the condition of the woman, and the 
means by which she became possessed of the property, Elherling 
84. If deceased is a maiden, the heirs are — 

Her brother. 

Her mother. 

Her father. 

Her nearest kindred, but that which has been given by a bride- 
groom to iier is to be returned to him, Daya Krama Sangraha ch. 
ii. s. xi. § 1 ; on paying the charges on both sides, Mitac, ch. ii. 
s. xi. § 20. 

If married, and the property was given to her at the time of her 
nuptials, her heirs are — 

Daughters. 

Maiden. 

Betrothed. 

Married, who has, or is likely to have male issue. 

Barren and 

Widowed collectively. 

After the death of a maiden, a betrothed daughter on whom the 
inheritance had devolved^ and who proved barren, or on the death 
of a widow who has not given birth to a son, the succession to the 
property which they had so inherited will devolve next on the 
sisters having, and likely to have, male issue, and in their default, 
on the barren and widowed daughters. The daughter of a con- 
temporary wife is also admitted, Miiac. ch. ii. s. xi. § 22 ; 2 Macn. 
Frins. 11. L. G8. 

The son. 

The grandson's son. ' 

Ttie son’s grandson. 

The son of a contemporary wife. 

Her grandson and 
Great grandson. 

In default of those descendants, supposing the marriage to have 
been celebrated according to any of the five first forms, Brahma^ 
&c., the succession goes to 
The husband. 

The brother. 

The mother. 

The father. 

If according to the Aszoora^ <fec., the succession goes to 
The mother. 

The father. 

The brother. 

The husband. 

In default of those the heirs are successively as follows : — 

The husband’s younger brother. 

The husband's brother’s sou. 
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The Bistorts son. 

The husband’s sister’s son. 

The brother’s son. 

The son-in-law. 

The father-in-law. 

The husband’s elder brother. 

Sapinda. 

Saculyas, failing them the property of a Brahmini will go to 
learned Brahmans of the same village, and of other castes to the 
ruling power. 

According to the Benares and Mithila schools, the unmarried 
daughter is preferred to the married, the indigent to the wealthy, 
Mitac, cli. ii. s. xi. § 13 ; ch. i. s. iii. § 11 ; so, according to the 
same schools, the daughter’s daughter succeeds on failure of 
daughters, Mitac. cb. ii. s. xi. § 12, 15, and takes by representa- 
tion, ch. ii. 8. xi. § IG. See also Mcnn., ch. ix. § 193 ; then the 
daughter’s son, ih. ch. ii. s. xi. § 18 ; then the son. The 
daughter’s daughter gets no share according to the Bengal school. 
But it is fit, says Menu, that something should be uivon to her, 
Elberlingj 8G. 

If MAllRIED, AND THE FROPEIITY WAS NOT GIVEN AT THE TIME OF 
NUPTIALS. — When the deceased was married, and the property was 
not given to her at the time of her nuptials. If given by her 
father, the order is the same as in the case of property received at 
nuptials, J)aya Krama Hangraha^ ch. ii. s. v ; Daya BJtaga, ch. 
iv. sec. ii. § 16. If not given by her father, the order is the 
following : — The son and unmarried daughter together, on the 
death of either of them, the property goes to the other (as with 
daughters). 

The married daughters who have, or are likely to have, male 
issue. 

The son’s son. 

The daughter’s son. 

The son’s grandson. 

The son of a contemporary wife ; failing her. 

Her grandson and 

Son’s grandson. 

The barren and widowed daughters together. 

Failing them the succession continues in the order as above, viz., 

The husband. 

The brother. 

The mother. 

The father. 

Eaganundana holds that the husband alone has a right to the 
property of his wife dying without issue, bestowed on her by him 
after marriage, and that the brother has in such case the prior 
right to the property which may have been given to her by her 
father and mother, Macn, Frins H, L. 40. 
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Haying given this concise general outline of the order of suo- 
oession, we shall now proceed to treat of the law of each school 
separately, and at greater length. 

Madras and Benares Schools. — Property inherited by a 

DAUGHTER AS HER MOTHER’S STRiDHUN — Goes to her heirs in the 
same order of succession as for males, because this acquisition is not 
by law included in what is termed stridhun. The sons will thus in- 
herit this property in preference to daughters, and a brother in pre- 
ference to a cliildless Avidowed daughter. According to Benares and 
Mithila schools, such })ro 2 )crty is considered as stndhini, and in- 
herited as such, Mitac. ch. ii. s. xi. See ante, p. 17(3, p. 21 T. 

Property acquired as her o^vn stridhun. — Property received 
as gifts or the like from her husband or kindred before, during, or 
after her marriage, and termed by the law stridhun, goes to her 
heirs, in an order which differs from the order of succession to other 
property. 

Distribution of w^oman’s property. — Her kinsmen take it if 
she die without issue. If a woman die without issue — ^.e., leaving 
no progeny — in other words, having no daughter nor daughter’s 
son, nor son, nor son’s son — tlie woman’s property as above de- 
scribed shall be taken by her kinsmen, namely, her husband and 
the rest, Mitac. ch. ii. s. xi. § 9. 

The heirs are different according to the form of marriage 
CEREMONY, AS SHOWN BY Ya.ina VAL ciiYA. — The kiiismcii have 
been declared generally to be competent to succeed to a woman’s 
property. That of a cliildless WT>man maiTied in the form de- 
nominated Brahma, or in any of the four unblamcd modes of 
marriage, goes to her husband ; but if she leave 2 )rogenv, it will go 
to her (daughter’s) daugliters ; and in other forms of nPtrriagc, as 
the Assoora, etc., it goes to her father and mother on failure of her 
own issue, Mitac. ch. ii. s. xi. § 10. 

Of a w^oman dying without issue, and who had become a wife by 
any of the four forms of marriage denominated Brahma, &c., the 
whole property as before described belongs in tlie first place to her 
husband. On failure of him, it goes to his nearest kinsmen, sapinda, 
allied by funeral oblations. But in the other forms of marriage 
called Assoora, the property of a childless woman goes to her parents 
— that is, to her father and mother. The succession devolves first 
on the mother, after her on the father ; failing them, their next of 
kin, Mitac. ch. ii. s. xi. § 11. 

In all forms of marriage if the woman leave progeny, i.e., if she 
have issue, her property devolves on her daughters, including grand- 
daughters ; the daughters share the residue of the mother’s property 
after payment of her debts, Yajnavalchya, 2, 118 ; § 12. 

Hence, if the mother be dead, the succession devolves upon the 

Daughters. — First, the unmarried ; on failure of them the married 
daughters. On failure of them, the unendowed ; then those who are 
endowed. Thus Gautama says, “ A woman’s property goes to her 
daughter, unmarried, or unprovided, or provided.” 
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But this rule for the daughter’s succession to the mother's goods, 
is exclusive of the fee, or gratuity, for that goes to brothers of the 
whole blood conformably with the text of Qnatama» The sister’s 
fee belongs to the uterine brothers after the death of the mother, 
Mitac, ch. ii. s. xi. § 14. 

On failure of all the daughters, 

Granddaughters in the female line. If there be a multitude of these, 
(granddaughters,) children of different mothers, and unequal in num- 
ber, shares should be allotted to them through their mothers as 
directed by Gautama; or the partition may be according to the 
mothers, ATifac. ch. ii., s. xi. § 16. 

But if there be daughter.*^?, as well as daughters’ daughters, a trifle 
only is to be given to the granddaughters. Menu. ch. ix. § 193 ; Mitac. 
ch. ii. B. xi. § 17. 

On failure also of daughters’ daughters the succession devolves on 
{Narada, 13, 1 ; Mitac. ih. § 18) 

Daughters’ sons. If there be no grandsons in the female line, the 

succession devolves on 

Sons, for the male issue succeeds in their default. When the 

mother is dead let all the uterine brothers and uterine sisters equally 
divide the maternal estate, Menu. ch. ix. s. 192; MHoa'. ch. ii. s. xi. 
§ 19. Brothers and sisters do not share together, but successive! v, 
ih. § 20. 

Step-daughter. — The step-daughter may inherit, if she be of a 
superior tribe. The wealth of a woman, which has been in any 
manner given to her by her father, let the Brahmini damsel take, 
or let it belong to her offspring. Menu, ch. ix. § 198 ; Mitac, ch. ii. 
s. xi. § 22. The mention of llrahmini includes any superior cla.ss. 
Hence the claugliter of kshetriya wife takes the gotuls of a childle.s.s 
vaicya, and the daughter of a Brahmini, kshetiiya, or vaicya inherits 
the property of a suodra, ih. § 23. 

Oil failure of sons, the paternal grandmother's wealth devolves on 

Grtindsoiis. — For Gautama .^ays, ‘‘They wlio share the inherit- 
ance must pay the deld.s, and the grandsons are bound to discharge 
the debts of their paternal grandmother, for debts must bo paid by 
sons and sons’ sons, ih. § 21. 

On failure of gruiulsous, the successors are the 

Husband and other heirs. — >Should a damsel, anyhow affianced, 
die before the completion of the marriage, let the bridegroom take 
back the gifts which he had presented, paying, however, the charges 
on both sides, ih. § 29. 

If a betrothed damsel die, the bridegroom shall take the rings and 
other presents, or the nuptial gratuity which had been given by him to 
the bride, paying, however, the charges on both sides — i.e., clearing or 
discharging the expense wliich has been incurred, both by the person 
who gave the damsel and by himself, he may take the residue. But 
her uterine brothers shall have the ornaments for the head .and other 
gifts which may have been presented to the maiden by her maternal 
grandfather (or her paternal uncle or other relations), as well 
as the property which may have been regularly inherited by her. 
For Baudhayana says, The wealth of a dece.a8cd damsel let the 
uterine brethren themselves take. On failure of them it shall belong 
to the mother ; or, if she be dead, to the f.ather,” Yojnavalchya, 2, 

] 48 ; Mitac. ch. ii. s. xi. § 30. A hu'?band in distress, &c., using his 
wife’s property, is not Uable to make it good, Alitac. ch. ii. s. xi. § 31. In 
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a famine, for the preservation of the family, or at a time when 
a religious duty must indispensably be performed, or in illness or 
during restraint or confinement in prison, or under corporal penalties, 
the husband being destitute of other funds, and therefore taking his 
wife’s property, is not liable to restore it. But if he seize it in any 
other manner, or under other circumstances, he must make it good, 
ib. § 32. 

The property of a woman must not be taken in her lifetime 
by any other kinsman or heir but her husband, ih. § 33. 

Present on skcond mauriagk. — A present made on her hus- 
band’s marriage to anotlicr Avife has been mentioned as a woman’s 
property. To a Avoman AAdiose husband marries a second wife let 
him give an equal sum, (as a compensation,) for the supersession, 
see untCj pp. 13, 128, provided no separate property have been 
given her, but if any have been assigned let him allot half, Yajna- 
valcJiya, 2, 149 ; Mitac. ch. ii. s. xi. § 334. 

She is s.\id to be superseded, over whom a second marriage 
IS coNTRA(^TED. — To a Avife SO superseded, as much should be given 
on account of the supersession as is expended in jewels and ornaments 
or the like, for the second marriage, provided separate property 
had not boon gh eu her by lier husband or by her father-in-laAV. 
But if such property had been already bestoAved on her, half the 
sum expended on the second marriage should be given. Here the 
word half does not intend an exact moiety, 8o much, therefore, 
should be paid as Avill make the Avcalth already conferred on her 
equal to the prescribed amount of compensation, Miiac. cb. ii. s. ii. 
§ 3o, aufe, pp. 13, 128. 

Bengal school — Descent of stridhana. — Stridhaua which has 
once devolved according to the Jaw of succession, wlji"*b governs 
the descent of this peculiar species of property, ceases to Ce ranked 
as such, and is ever afterwards governed by the ordinary rules of 
inheritance. Thus the property given to a woman on her marriage 
is stridhana, and at her death passes to her daughter ; upon the 
daughter’s death it passes to the heir of the daughter like other 
property, and the brother of her mother would be heir in prefer- 
ence to her own daughter if she were a widow without issue, 1 
Macn. Prins. II. L. 38. 

Where deceased was unmarried. — So property left to an un- 
married woman is inherited by her brother, her father, and her 
mother successively, and failing these, her paternal kinsmen in 
due order, ib. 

Succession to the peculiar property of a maiden. — In regard 
to the property of a maiden — first, the uterine brother is the suc- 
cessor ; in his default, the mother, and failing her, the father. 
Narada says, ‘‘ The wealth of a deceased damsel, let the uterine 
brethren themselves take ; on failure of them, it shall belong to the 
mother, or if she be dead, to the father, Daya Krama Sangraha 
ch. ii. 8. ii. § 1, excepting the gifts bestowed by a bridegroom, which, 
he is entitled to receive back. Paithinasi says : The bridegroom 
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shall take the gratuity given by himself;’’ and Narada says, 

Let the first bridegroom on his return take back the presents he 
gave to the damsel, who has since been married, and, in the case 
of her death likewise, let him receive back what he gave after de- 
fraying the expenses which they have mutually incurred,” ih § 2. 

Order of descent. — If the property were given to the woman 
at the time of her nuptials, her daughters inherit ; the maiden, as 
in the ordinary rule of inheritance, ranking first, then the one 
betrothed, for she is superior to the married daughter because she 
belongs to the same original family, (gotra) with her parents, after- 
wards the married daughter who has, or is likely to have, male 
issue.* Failing the maiden and such married daughters, the barren 
and widowed daughters succeed. On failure of daughters the son 
succeeds, then the daughter’s son, (who, however, Jim. Vahana post- 
pones to the son of the contemporary wife, but this opinion is re- 
futed by SidkrUhna and other commentators,) the son’s son, the 
great-grandson in the male lino, the son of a contemporary wife, 
her grandson, and her great-grandson in the male line. In default 
of all these descendants, if the marriage has been celebrated in any 
of the approved forms, the husband succeeds, then the brother, the 
mother, the father. But if celebrated after any of the disapproved 
forms, the brother is preferred to the husband, and both are post- 
poned to the mother and father, 1 Macn. Pi'iiis. IL L. 30. 

In default of these the succession devolves according to the fob 
lowing table, as given by 1 Mam, Prins. II, L, 39 : — 

Husband’s younger brother. 

His younger brother’s son. 

His elder brotijers’s son. 

Sister’s son. 

Husband’s sister’s son. 

Brother’s sons. 

Son-in-law. 

Father-in-law. 

Elder brother-in-law. 

Sapindas. 

Saculyas. 

Samanodicas. 

When given to her by her father. — If the property be given 
to her by her father, but not at the time of her nuptials, the heirs 
are thus successively enumerated, viz. : — 

A maiden daughter. 

A son. 

A daughter who has, or is likely to have, male issue. 

* At the death of a maiden or betrothed daughter, on whom the inherit- 
ance had devolved, and who proved barren, or on the death of a widow who 
had not given bii-th to a son, the succession of the property which they had 
so inherited will devolve next on the sisters having, and likely to have, male 
issue, and in their default, on the barren and widowed daughters, 1 Macn. 
Prins. H. L. 39, note. 
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Daughter’s son. 

Son’s son. 

Son’s grandson. 

The great-grandson in the male line. 

The son of a contemporary wife. 

Her grandson. 

Her great-grandson in the male line. 

In default of these, the barren and the widowed daughters suc- 
ceed as co-heirs, and then the succession goes on as in the a})- 
proved forms of marriage, 1 Macn. Prins. II. Jj. 40. 

If not given her by her father. — If the property has not 
been given her by her father, and not given to her at the time of 
her nuptials, the heirs are in the same order as above, with the excep- 
tion that the son and unmarried daughter inherit together, and not 
successively, and that the son’s son is preferred to the daughter’s 
son, ih. 40. 

Succession of a woman’s children to her separate pro- 
perty. — Partition of woman’s property is explained. Menu says, 
‘‘ When the mother is dead, let all the uterine brothers and the 
uterine sisters equally divide the matermil estate, ch. ix. § 192. 
The meaning must be this. Let sistors and brothers of the whole 
blood share the estate, Jhn. Vdtanuj ch. iv. s. ii. § 2. 
says a woman’s property goes to her children, and tlie daughter is a 
sharer with them, provided she bo unaflianced ; but, if married, 
she shall not receive the maternal wealth. Here, the term 
children intends sons, and they share the mothers goods w’iJh un- 
betrothed daughters. So Sunlhu and JAhhliu, say, “All uterine 
brothers are entitled to share the wealth equally, and so are un- 
married sisters,” Jim. Vahumt. ch. iv. s. ii. § 4. ’flie soiVdnherits, 
whether initiated or uninitiated. The text of ])ev(da is conclusive 
against the supposition that unmarried daughters and sons in- 
herit successively. He says, “ A woman’s prof)erty is common to 
her sons and unmarried daughters when she is dead, but if she 
leave no issue her husband shall take it, her mother, her brother, 
or her father,” lb. § G. 

On failure of either the son or unmarried daughter, the other is 
heir. On failure of both of them, a married daughter who has a 
son, and her who may have male issue, for by means of the sons they 
may present oblations at solemn obsequies, ,7 Vuhanu, ch. iv. s. ii. 
§ 9 j and for the same reason daughters’ sons inherit on failure 
of daughters, for Menu declares, “Even the son of a daughter de- 
livers him ill the next world like the son of a son,” ch. ix. § 139 ; 
Jim. Yahanay ch. ii. s. iv. § 10. Neither a barren nor a widowed 
daughter succeeds, fur these present no oblations at solemn obse- 
quies, eithei in person, or by means of their offspring, Jim. Vahanay 
ch. iv. s. ii. § 10. Accordingly, since the daughter’s right of succes- 
sion is founded on benefits conferred by means of her male issue, 
tSrikrishna ; or since neither the barren nor the widowed daughter’s 
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right of equal succession is recognised, Achyuta ; Narada says, On 
failure of the son the daughter inherits, for she equally continues 
the lineage. But if there be a son's son and a daughter’s son claim- 
ing the inheritance, the son’s son has tho exclusive title, for it is 
reasonable, since the married daughter is debarred from the in- 
heritance by the son, that the son of the debarred daughter should 
be excluded by the son of the person who bars her claim, Jim, 
Valiana^ ch. iv. s. ii. § 11. 

On failure of all these, including the daughters’ son [and the 
son’s grandson, ^rikrulina^ the barren and the widowed daughters 
both succeed to their mother’s property, for they also are her olF- 
spring, and the right of others is declared to be on failure of 
issue, ib. § 12. 

Passages appahently contradictory of the daughter’s suc- 
cession IN EXCLUSION of THE SON RELATE TO THE WEALTH RECEIVED 
BY THE MOTHER AT HER NUPTIALS. — The text of Gaiitmua^A woman’s 
separate property goes to her daughters unaffianced, and to those 
not actually married ; that of Narada, Let daughters divide their 
mother’s wealth, or on failure of daughters, her male issue ; a passage 
of Katyaya/uf, But on failure of daughters the inheritance belongs 
to the son ; as also one of Yajuavalchya, Daughters share the resi- 
due of their mother’s property after payment of her debts ; and 
the male issue succeeds in default, relate only to tho {YanUJa) 
wealth given at nuptials ; for these passages contradict the text of 
Devala above cited. Accordingly, since it is in the case of wealth 
given at nuptials that the unmarried daughter has the prior right 
of succession, or has the exclusive right, Menu says, ‘‘ Property 
given to another on her marriage, Yautuka, is the share of her 
unmarried daughter,” Jim, Vahana, ch. iv. s. ii. § 13. 

Yantuka signifies property given at a marriage, from the verb 
yu, to mix; ib. § 14. Vadshtha says, “Let the females share 
the nuptial j)resent8, (parinayya) of their mother ; for parinayya 
signifies wealth received at a marriage ; ib. § 15. 

As for a passage of Menu, “ The wealth of a woman which has 
been in any manner given her by her father, let tho Brahmini 
damsel take, or let it belong to her offspring. Memi, ch. ix. § 198. 
The meaning must be, that property which was given to her by her 
father even at any other time besides that of the nuptials, shall 
belong exclusively to her daughter, and the term Brahmini is 
merely illustrative, (indicating that a daughter of the same tribe 
with the giver inherits, Mahesvara,) or lest the term should be im- 
pertinent, the text may signify that the Brahmini damsel being 
daughter of a contemporary, shall take the property of the Kshetriya 
and of other wives dying childless, which had been given to them 
by their fathers. The precept which directs that “ the property of 
a childless woman shall go to her surviving husband,” does not here 
take effect. Such is the meaning of the passage ; for else, (accord- 
ing to the preceding interpretation, Srikruhna,) all the texts (which 
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declare the equal right of the son and daughter to inherit their 
mother’s property in certain cases) would be incongruous, Jim, 
Vahana, ch. iv. s. ii. § 16. See p. 212. 

The daughter’s son is not meant where it is said, that issue male 
succeeds on failure of daughters, ih. § 17. 

Such an interpretation cannot be supported by the metaphorical 
sense of terms, ih. § 18, nor by construction, ib. § 19. 

Besides the word daughter ” in the text of Yajiiavalchya hav- 
ing the termination of the first or nominative case, and the pro- 
noun (their) having that of the fifth ablative, cannot be connected 
with the term issue by construction, which requires the sixth or 
relative case. But this term governs the word mother,” not- 
withstanding the^intervention of mediate terms; thus, then, with the 
certainty that issue of the mother is here intended, it is reasonable 
to interpret issue of the mother (as signifying son, Maliesvard) in 
the text of Nay'cida and Katya yana^ for there can be no contradic- 
tion, since the passage must be presumed to be grounded on the 
same revelation, Si'tkrishna and (jlmdamaiii ; Jim, Vahnia^ ch. iv. 
8. ii. § 20. 

It is right that the son snouLi) inherit before the 
daughter’s son. — Moreover, conformably with the text of Baud- 
hayana, male issue of the body being left, the property must go to 
them, and because (the son, as immediate issue of the mother, is) 
nearer of kin (than the daughter’s son, who is a mediate descend- 
ant.) it is reasonable, that the son born of her body should have 
the right of succession to his mother’s property, and not the daugh- 
ter’s son, who is a mediate descendant not born of her person, ib. 

Hence a woman’s separate property received by her at her nup- 
tials goes to her daughter and not to her sons, (if there be a 
daughter, JSriJenshna and Mahesvara,) and the text of Gautama^ 
§ 13, is intended to explain the order of succession in this case, (of 
an inheritance devolving on the female issue,) Jim. Vahana, ch. 
iv. 8. ii. § 22. 

First, the woman’s property goes to her unaffianced 
DAUGHTERS. — If there be none such, it devolves on those who are be- 
trothed. In their default, it passes to the married daughters. For 
the right of the female issue generally is suggested by the term 
daughters, (in Gaiitmna's text, § 13,) and the special mention of 
‘‘ unaffiauced” and unmarried” which follows is pertinent as de- 
claratory of the order of succession, (and not as a limitation of the 
preceding term,) Jim. Vahana, ch. iv. s. ii. § 23. Y ajnavalchya^ 2, 
146, says, “The separate property of a childless woman married in 
the form denominated Brahma, or in any of the four (unblamed 
forms of marriage,) goes to her husband ; but if she leaves progeny it 
will belong to her daughter; and in other forms of marriage, (as the 
Assoora, <ko.,) it goes to the father, (and mother, on failure of issue,) 
Jim. Yahanaf ch. iv. e. ii. § 24, 27. Here in certain forms of mar- 
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riage termed Brahma, &c., what has beea received by a woman at 
the nuptial fire goes after her death first to her daughters, (not like 
property received at any other time but that of her nuptials, to 
her sons as well as her daughters, Srikrishna.) Again, the right de- 
volves first on the maiden daughter, conformably with the text 
above cited, Achyuta and ^Srikrishna ; -if there be none, it descends 
to the betrothed daughters, or for want of such it goes to a mar- 
ried daughter (including even a barren or a widowed one, Chuda- 
manij) or on failure of all daughters it devolves on the son. For 
the husband’s right of succession is relative to property of a wife 
who leaves no issue whatever, Jim. Vahana, ch. iv. s. ii. § 25. 

The right of the married daughter too, on failure of the unaffi- 
anced one and the rest, has been hinted by Vrihaspati using the 
term unaffianced, ih. 2G. 

It should not be alleged that the text of Yajmivalchi/a.y cited § 24, 
does not relate exclusivly to wealth received at nuptials, but is ap- 
plicable to any property, whether obtained then or at any other 
time, and appertaining to a woman espoused by such forms of 
marriage ; for the [)receding passage, Ycynavafehya, 2, 145, (which 
is declaratory of a brother’s right of succession,) would have no per- 
tinency, (since even in that case the husband or the father would 
inherit under the text in question,) and it would disagree with 
Ifeii'u, for he says, “ It is admitted that the property of a woman, 
married by the ceremonies called Brahma, cfec., shall go to her hus- 
band if she die without issue. But her wealth, given to her on her 
marriage in the form called Assoora, or either of the other two, 
Rakshara and Paisacha, is ordained, on her death withoutissue, to be- 
come the property of her mother and of her father, Main, ch. ix. 196, 
197. Here the subsequent terms, “wealth given to her,” are un- 
understood in the preceding sentence. Tlierefore, by thus connect- 
ing the terms, “ wealth given to her at the nuptial ceremonies,” <fec., 
the text appears to relate to property received at her marriage, and 
not generally to any property whatever, Jim. Vahnna, ch. iv. s. ii. 
§ 27. So Fa/m saying, “wealth which is given at marriages called 
Assoora,^' (ko., (is acknowledged to belong to the parents, if the 
woman die without issue,) appears to intend nuptial presents ex- 
clusively ; that is, wealth which is given while the marriage cere- 
mony lasts, having been commenced but not being finished, ib. 
§28. 

The texts do not relate to any property belonging to a woman 
married in such a form, but to property given to her at a marriage 
celebrated in such form, ih. § 29. 

Succession to the separate property of a childless widow. 
— The separate property of a childless woman married in the form 
denominated Brahma, or in any of the four (unblamed) forms of mar- 
riage, goes to her husband, Jim. Vaharuy ch. iv. sec. iii. § 2, 4, 5, 

These forms are the Daiva, Arsha, Prajupatya, and Gandharva. 
Wealth which has been received by a woman while the marriage in 
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any of these forms is celebrated devolves on her husband if she die 
without issue, Jim, Yaharia, ch. iv. s. iii. § 3. 

Awoman’s property received at a marriage in a form called Assoora, 
and the like, her mother may take on her demise, though her husband 
be living ; and on failure of the mother, the father, ib. § G. 

The wealth of a deceased damsel let the uterine brethren them- 
selves take ; on failure of them it shall belong to the mother ; or, 
if she be dead, to the father, Jim. Vahana, ch. iv. s. iii. § 7. 

Tlic brother does not inherit preferably the nu 2 )tial present as he 
does a maiden’s ])roperty, ib. § 9. 

But wealtli received by a woman after her marriage, from the 
family of her father, of her mother, or of her husband, goes to her 
brotliers — not to lier husband. Yavtnvalch^a declares, “ That whibh 
has been given to her by her kindred, as well as her fee or gratuity, 
and anytliing bestowed after marriage, her kinsmen take if she die 
without issue,” Jim. Vahand^ ch. iv. s. iii. § 10. 

Given by her kindred, ^‘j^resented to her by licr father or mother 
(during her maidenhood, Chudameud and Srilirishnd.^') Heiicc since 
the words, given by her kindred, intend given by the father and 
mother, their sons, who arc her brothers, arc the kinsmen here signi- 
fied, ib. § 11. 

Katijayana says, ‘‘ Immoveable property which has been given by 
parents to their daughter goes always to her brother if she die with- 
out issue. For it appears that the brother’s right of succession is 
founded simjdy on her leaving no issue, which is the case e( 2 ually of 
a maiden as of a childless wife, Jim. Vahaua, ch. iv. s. iii. § 1^, 13. 

Under the term imiriovcablos in the above passage of Y<(Jndval- 
cliya is included the nioveables, Jim. Vahana, ch. iv. s. iii. § 14. 

IhlESENTS OIVEN TO HER WHEN A MAIDEN ARE INCLUDED IN 
i’AUAGRAPH 10. — By the phrase, given her by her kindred, is signi- 
fied tliat which was given her by her 2 )arents when a maiden. For 
anything given her subseijuently to her nu 2 )tials is coinjirchended 
under gift subsequent, and either the husband or the parents inherit 
that which was given her at the time of the wedding. Katya }jana 
describes a gift subsc< 2 ucnt, ‘‘ What has been received by a woman 
from the family of her husband, and at a time 2 )osterior to her mar- 
riage, is called gift subsequent and so in that which is similarly 
received from tlic family of her kindred, Jim. Valuuta^ ch. iv. s. iii. 

§ IG. 

From the family of her husband — that is, from her father-in-law 
and the rest — from her kindred, from that of her father or mother, 
ib. § 17 ; so wdiatcver is received after her nujitials either from her 
husband or from her parents through the affection of the giver, 
Bhrigu pronounces gift subsequent, § 18. 

Explanation of fee, or perquisite, by the same author. — 
Whatever has been received as a price of workmen on houses, fur- 
niture, and carriages, milking vessels and ornaments, is denomi- 
nated a fee, § 19 ; and this is explained to mean What is given 
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to a woman by artists constructing a house, or executing other work, 
as a bribe to send her husband, or either parents (of her family) to 
labour on sucli particular work, is lier fee. It is the price of labour, 
since its purpose is to engage a labourer,’' ih. 20. Vt/asa says, ‘‘ What 
is given by way ()f a bribe, or the like, to induce her to go to tho 
house of her husband {ih, 21), whatever be the form of marriage, 
such fees, or any similar property of a childless woman, her brothers 
inherit,” ih. § 22. 

The tenn ciilca (perquisite) is not employed in its sense of price, 
as iiiteiiding a gratuity for the price of the bride, such as is given 
at an Assoora marria ge, ih. § 23, 24. 

The brother is heir to the fee, or perquisite under every form of 
marriage, ih. 2o. 


Gautama conveys tlic same meaning as Katf/aijana. “ The sister’s 
fee belongs to the uterine brotlicrs ; after them it goes to the mother, 
and next to tlio father. In the first place, it goes to lier brotlier of 
the whole blood ; in failure of iiim, to the mother ; on her default 
it devolves on the father, ih. 27, 28. Therefore the pro[)crty goes 
first to tlie whole brothers j if there be none, to the mother ; if she 
be de.ad, to the father ; on failure of these, to the father, ih. 29. 

On failuuk of the ap.ove-mentioned heiiis, collaterals in- 
herit. — The mother’s sister, the maternal uncle, the 

father’s sister, the mother-in-law, and the wfife of an elder brother 
are pronouiK^ed similar to mothers. If they leave no issue of their 
bodies, nor son (of a rival wife), nor daughter’s son, nor son of those 
persons, the sister’s son and the rest shall take their property, ih. 
31, 32. 


Daughter’s son succeeds on fatluih': of the dmighter, and 
OF MALE ISSUE. — If there be no legitimate son or daughter, nor a 
grandson in the male lino, nor a son of a rival wife, the right of suc- 
cession devolves on the daughter’s son, ih. 33 ; but not on the son 
of a daughter’s son, for he is excluded from the oldation of food at 
obsequies, ib. 34. 

For want, then, of sons and other lineal heirs as here specified, and 
ill default of brothers or other preferable claimants, iiichuliug the 
husband, the inheritance passes to the sister’s son and the rest, 
although kinsmen, as the fathcr-in-lawg the husband’s elder brother, 
or the like be living. For the chief purpose of indicating, under 
the head of inheritance, the competency to present funeral oblations, 
as is done by describing the women as similar to mothers and cer- 
tain persons as standing in the relation to them of sons, is to suggest 
the right of succession to their property, Ji?)i. Va/tanUy cli. iv. s. iii. 
§ 35. But not the order of succession. 

Order of succession to the separate property of childless 
WOMEN. — Since the text enumerates “ sister’s son,” <kc., if the order 
of succession consequently be first the sister’s son, then the husband’s 
sister’s son, next the child of the husband’s younger brother, after- 
wards the child of the husband’s elder brother, then the son of the 
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brother, after him the son-in-law, and subsequently the younger 
brother-in-law, the right would devolve last of all on the younger 
brother of the husband contrary to the opinion and the practice of 
venerable persons. Therefore the text is propounded not as declara- 
tory of the order of inheritance, but as expressive of the strength of 
the fact — (namely, of the benefits conferred.) Thus Menu declares 
under the head of inheritance, To three ancestors must water be 
given at their obsequies, for three is the funeral oblation of food 
ordained, the fourth is the giver of oblations, but the fifth has no 
concern with them,” ch. ix. § 186. In like manner Yajnavalchya 
shows succession to property in right of the funeral oblation. 

Amongst these (sons of various descriptions) the next in order is 
heir and giver^of oblations on failure of the preceding. The son’s 
preferable right seems to rest on his presenting the greatest number 
of beneficial oblations, and on his rescuing his parent from hell ; and 
a passage of Vrddha Catatapa expressly provides for the funeral 
oblations of these women, “ For the wife of a maternal uncle, or of 
a sister’s sons, of a father-in-law, and of a spiritual parent, of a friend, 
and of a maternal grandfather, as well as for the sister of the mother 
or of the father, the oblation of food at obsequies must be performed, 
Jim. Vahana^ ch. iv. s. iii. § 36. 

This, then, is the order of succession to a woman’s property ac- 
cording to the various degree of benefit to the owner of the pro- 
perty from the oblations of food at obsequies. In the first place — 

The husband’s younger brotlior, for he is a kinsman, (sapiiida,) 
and jireseiits oblations to her, to her hushand, and to three persons 
to whom oblations \\ ere to be offered by her husband; after liim 
the 

Son of his husband’s eldest brother, or 

Son of his younger brother, is heir to the separate property of 
his uncle’s wife ; for lie is a kinsman, and presents oblations to her, 
to her liusbaiid, and to two persons to wliom oblations were to be 
offered by her husband. On failure of such, the 

Sister’s son, though he be not a kinsman, (sai)inda,) inherits the 
separate property left by his mother’s sister, because he presents 
oblations to her, and to three persons (her father and the rest) to 
whom oblations would have been offered by her son. In default of 
him 

Son of the husband’s sister (for it is reasonable, since the 
husband has a weaker claim than the son, that persons claiming 
under them should have similar relative precedence) is heir to the 
property of his uncle’s wife, because he presents oblations to three 
persons to whom they w'ere to be offered by her husband, and also 
presents oblations to her and to her husband. On failure of him, 
the 

Brother’s son is the successor of his aunt’s property, for he pre- 
sents oblations to the father, to her grandfather, and to herself. If 
there be no nephew, the 

Son-in-law or husband of her daughter is heir to his mother-in- 
law’s property, since he presents oblations to his mother-iu-law and 
father-in-law. 
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The text indicates keirSf not their order of succession. This order of 
Buccession must be assumed, and the mention of a sister’s son and 
the rest, § 31, was intended merely for an indication of the heirs with- 
out specifying the order in which they succeed, ib. § 38. 

Again, on failure of these six, it must be understood that the suc- 
cession devolves on the 

Father-in-law. 

Eldest brother-in-law and the rest, according to their nearness of 
kin, (the nearest eapiuda being the heir,) ib. g 39. 

• It must not be supposed that this text, § 31, is applicable where a 

failure of kinsmen (sapinda) exists ; for in this chain of successors 
the husband’s younger brother, and his son, and the son of the hus- 
band’s elder brother have been specified, and the husband’s father 
and elder brother, who are nearer of kin, have been omitted, ib. § 40. 

A CONTRARY PRACTICE MUST BE REJE(^TED AS UN^UTHOiaSEt). 

Therefore the practice of preferring the father-in-law to the younger 
brother-in-law, or of regulating the succession in the order specified 
in the passage above cited, § 31, which has been introduced for 
want of coniprehending the text of VrlhasjuUi^ § 31, or those of Menu 
or YaJnavalrhf/ftj and of understanding the true sense of the law, 
must be rejected as destitute of reason and authority, ib. § 41. 

The settled order of succession to the separate property of a 
woman is thus stated in a summary in the notes to Jim. Vahana, at 
the end of cli. iv., viz. : — 

In the case of i)ropcrty left by a maiden the right devolves first on 
a brother of the whole blood ; if there fire none, on the mother ; if she 
be dead, on the father. 

It is the same in respect of property left by a betrothed damsel, ex- 
cepting what was givcu by the bridegroom, for be has a right to what- 
ever be gave. 

In regard to the property of a married woman which was received 
at her marriage, the first in rank is the 

Daughter unmarried. 

Daughter beti'othed. 

Daughters married, who have, or are likely to have, male issue, in- 
herit together ; or on failure of either, then the other takes the suc- 
cession. If there he none of either description 

Daughters, barren and widowed, have an equal right, and on fail- 
ure of one, the other succeeds. Next the right devolves in order on 
the 

Son. 

Daughter’s son. 

Son’s son. 

Great grandson in the male line. 

Son of a contemporary wife. 

Her grandson. 

Her great grandson in the male line, with this difference, that, ac- 
cording to the author of the work, {Jim. Valiana^) the right of the 
daughter’s son follows that of the contemporary wife’s son. 

In the next place, if the property were received at the time of 
nuptials celebrated in one of the five forms denominated Brahma, &c., 
the order of succession is 


O 
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Husband. 

Brother. 

Mother. 

Father, but if it were received at nuptials in one of the three forms 
called Assoora, &c., the order is 

Mother. 

Father. 

Brother. 

Husband, then 
Husband's younger brother. 

Son of his elder brother. 

Sister's son. 

Husband’s sfeter’s son. 

Brother’s son. 

Son-in-law. 

Father-in-law. 

Elder brother-in-law. 

Sapinda’s kinsmen allied by funeral oblations in the order of 
proximity. 

Sakulyas, kinsmen connected by family. 

Samanodakas, such as arc allied by similar oblations of water. 

In the case of property given by the father at any other time but 
the wedding, a 

Daughter (maiden). 

Son. 

Daughter who has, or is likely to have, male issue. 

Daughter’s son. bi- 

son’s son. 

Son of a contemporary wife. 

Her grandson, and 

Great grandson in the male line. 

Daughters, barren and widowed, inherit together ; afterwards the 
succession proceeds as l)efore described in the case of property re- 
ceived at nuptials denominated Brahma, &c. 

In the case of property not received at a wedding, and other than 
such as is given by a father, the 

Son and daughter, unmarried, inherit together ; on failure of both 
of them. 

Daughters who have, or may have, male issue. 

Son’s son. 

Daughter’s son. 

Great grandson in the male line. 

Son of the contemporary wife. 

Her grandson, and 

Great grandson, in the male line. 

Daughters, barren and widowed, inherit together ; and lastly, as 
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before, the same with that of property received at Brahma nup- 
tials, Srikrishna ; Jim, Vahana, ch. iv. § 41, summary in note. 

Order op succession to woman’s peculiar property. — 
According to Elherling^ in distributing the pro})erty in possession of 
a woman at her death, regard must be had to the manner in which 
she obtained possession thereof. Thus — 

Property inherited as whdow, daughter, mother, and grand- 
mother. — Property inherited from a husband, father, son, or grand- 
son, goes at her death to the next heir of her husband, fatlicr, son, 
pr grandson in existence at her death. The same is the case with 
i^ny increase or accumulation from such property during her possession, 
a|B she is only entitled to the use of such pro])crty, Elhcrling^ p. 83. 

Property taken by a childless wife on ♦a partition by 
husband or by mother on partition among sons. — Property 
taken by a childless wife on a partition by the father in liis lifetime 
among his sons, or by a mother on a division among her sons of the 
patrimonial estate after their brother’s death, goes as far as it may 
be in existence or undisposed of at her dcatli, to those, or to the 
legal heirs of those, from wliose inheritance it was taken, because 
the property wan given for her inainteiuince, and is not enumerated 
among the different acquisitions of a woman termed siridhu7i, 
Elbe7dmgy p. 83. 

Bombay school — The successors to a married woman’s pro- 
perty are her children. — The right of succession after a woman’s 
decease, that (part of her) private property, which is entitled a gift 
subsequent is thus settled by Meyiii, “ What she received, after mar- 
riage, from tlie family of her husband, and what her lord may have 
given her through affection, shall be inberited, even if she die in his 
lifetime, by her children. The term children is thus ox[)lained by 
Meiiv, ch. ix. § 192 ; On the death of the mother let all the uterine 
brothers and utci’inc sisters equally divide the maternal estate,” 
MaynlJia^ ch. iv. s. 10, § 13. 

Argiiment against the reciprocal rights of the sons and 
THE DAUGHTERS. — Whcii from non-cxistencG of dauglitcrs and the 
rest, the right of iidieritance devolves even to the sons from their 
connexion, then it becomes reciprocal. When this right is taken 
up by unmarried daughters, then the son’s succesdori arising from 
that connexion is at an end ; but according to the Mitaeshara, it is 
not declared that the succession pertains (equally or) rccij)rocally to 
the brothers and unmarried sisters. Yet it has been said by others, 
“It is declared that there is no original connexion of sons and 
daughters in property received by their mother after inarriage, or 
given by her husband through affection,” Mayukha^ ch. iv. s. 10, § 14. 

Amongst daughters the unmarried are first, sharing with 
sons. — The distinctions in succession among daughters are pointed 
out by Meim :* — “A woman’s property goes to her children, and 

* It is not a text of Mtnu, but of Brihaspatif note 6 ; Mayulcha^ ch, iv. b. 10, 

§ 16 . 
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the daughter is a sharer with them, provided she be not given away ; 
but if married, she receives a mere token of respect.^’ Is a shai'er ; 
shares equally with the sons. Hot (jlven away ; unmarried. It 
means that, if there be one (unmarried,) then the married (daughter) 
receives a mere token of respect — that is, only something very 
small. If there be no unmarried daughter, the share of the married 
daughter is equal to that of the brothers, according to the text of 
Katyayana. “ Married sisters shall share with (brotJiers or) kinsmen, 
Mayukha^ ch. iv. s. 10, § ]/). 

The daughters’ daughters get some trifle, ih, § IG. 

All rROPEETV aoquirkd by mabetaoe the dauchttee, and not 
THE SON, TAKES. — But all [)ropcrty ac<|uired by marriage, Yaidaka, 
goes to the unmarried daughter alone, not to the son. So a prior 
text of Menu, ch. ix. § 131 : “ Pro 2 )crty given to tlie mother on her 
marriage, Yanfaka, is inherited by her (unmanied) daugliter.” 
Property given on her mttrriayc — whatever is received by her at 
the time of marriage, or other (ceremony), whilst seated together 
with her husband ; for, according to Madana, ‘‘ The woi’d Yaulaka 
is, in the Highantu, derived from tlieir being then joined together, 
Yuta, 


All the peopeety, except two kinds, goes to daugiitees ttn- 
MAREiED OR UNPROVIDED. — 111 rcspcct to woiuaii’s ])ro[)crty before 
enumerated in the texts of other sages, distincf from that acquired 
subsequent to marriage, or through their husbands’ affection, these 
distinctions are declared by Gautama : ‘‘ A woman’s ])ropcrty goes 
to her daughters unmarrieil or unprovided.” Unj>r<>rided : such as 


are destitute of wealth, Mayifklia, cli. iv. s. x. § 1 

A distinction when wives of DIFFEIiENT CLASSES EXISTl^Tlie 


daughter of a Bralimiiii wife, liowever, shall take the wealth of her 
step-mother. Thus Menu, ch. ix. § 198 : “ The wealth of a woman 
which has been in any manner given to her by her father, let the 
Brahmini damsel take, or let it belong to her offspring.” By giving 
the particle or the sense of and, wo have it, ‘ and shall be sheared by 
(her issue.’) Some say that the word Bralunini is used to denote 
any girl of equal or superior caste ; but the proof of this must be 
well examined. Sec ante, p. 303. 

In default of daughters, their issue suc'ceed. — If tliere be 
no daughters, then the issue of those daughters succeed, a(*cording 
to the text of Harada. “ Let daughters divide their mother’s 
wealth, or, on failure of daughters, their male issue, Mayukha, ch. iv. 
s. X. § 20. 

Distribution among daughters and among their sons, is 
ACCORDING to MOTHERS. — A distribution among daughters by differ- 
ent mothers, as well as amongst the different daughters’ sons, to be 
just, must be apportioned after the example of that prescribed for 
the sons of different fathers, where the partition is according to their 
father’s shares, (not to the number of the sons of each father,) May- 
ukhn, ih, § 21. 
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Issue op the daughters succeed on their default. — Yajnaval- 
cliya says, ‘‘The daughters share the residue of the mother’s 
property after payment of her debts, and the issue succeeds in their 
default.’^ Some say the word issue [Anvaya) has reference to the 
offspring of the daughters ; wliilst others hold, that if she leave no 
daiigliter, even her sons may take it, since the word tad^ in the text 
of Karada above, distinctly points out the mother alone, and this 
(first) doctrine agrees with custom, ih. § 2*2. The residue after pay- 
ment (flier dihtfi — on this subject, those acquainted with the ancient 
law have declared that the sons alone must take the property (if 
only) ecpial, to or less than the amount of debt, Mayuklia^ ch. iv. 
s. X. § 22. 


On failure of daU(Uiters and their issue. — If daughters or the 
rest do not exist, the sons, grandsons, and tlie rest must take it; for 
thus it is declared by Kafyayana. Ihit on failure of daughters the 
inheritance l)elongs to the sons, /7>. § 2'2. 

The rkhit of daluhiters and their issue confined to the 
SIX KINDS OF PROFEUTY, — -This right of inheritance of daughters 
and tlie rest in the motlier’s property exists only in wealth given 
before the nuptial flr(‘, and in the bridal ])roccssi()n, and the other 
(kinds) above recorded in the texts, (pars. 1, 2, 3,) ante, p. 187, 
specifying woman's ju’opcrty ; for if relating to all wealth in which 
their mother has any properly, it would go to set aside these texts 
(limiting it to six), ib. § 24. 

AYoMAN’s PROFERTY is an E\(’EPTI0N to the general right of 
SONS. — eah'lt ya : iiCt sons divide equally both the effects and 

the debts after (the d(‘inise of) their two [)arents,” relates to (what is) 
acquired by the act of ])artition ami the like, with the exception of 
that declared in the above texts (pars. Id, 18) as woman’s pro- 
perty. From tliis it is clear that if there be daugliters, the sons, or 
other heirs even, siicc(;ed to the mother’s estate, distinct from that 
part before described (as woman’s property), ih. § 20. 

On default of offspring, the kinsmen succeed. — Her kinsmen 
take it if she die without issue, Yitjnavidchya, Maytihha^ ch. iv. s, 
X. § 27. 


The rkhit of kindred depends upon the particular form 
BY WHICH THE WOMAN WAS MARRIED. — The same author expounds 
the succession of kindred to be according to the different kinds of 
marriage. “ The property of a childless woman, married in the form 
denominated Brahma, or in any of the other four (unblamed modes 
of marriage,) goes to her husband ; but if she leave progeny, it will 
go to her daughters ; and in tlie other forms of marriage, as the 
Assoora, &c., it goes to her father and mother, on failure of 
her own issue.’’ In tlie one case, if there be no husband, then 
the nearest to her in his own family takc.s it ; and in the other 
case if her father do not exist, the nearest to her in her father’s 
family succeeds, (for the law that,) “To nearest sapinda the in- 
heritance next belongs,” as declared by Jfeuu denotes, that the right 
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of inheriting her wealth is even derived from the nearness of kin to th 
deceased (female) under discussion — and though the Mitacskara 
holds that on failure of the husband it goes to his nearest kinsman 
(sapinda) allied by funeral oblations, and on failure of the father then 
ta his nearest sapinda j yet from the context it may be demonstrated 
that her nearest relations are his nearest relations, and (the pro- 
noun tat being used in the common gender) it allows of our expound- 
ing the passage ‘‘those nearest to him through her, in his own 
family,” for the expressions are of similar import, ih. § 28. 

The effect of these eights is different in the different 
CLASSES.— In the Brahma, or in any of the other four, relates to the 
Brahmanical class, on account of those rights being the only ones law- 
ful in respect to them. But as the Gandharva right is also lawful to 
the Kshetriya class and the rest, so also the wealth of her who has 
been married according to that form, devolves to her husband alone, 
and so J/em/, ch. ix. § lOG, 107, it is ordained that the property 
of a woman married by the ceremonies called Brahma, &c., shall go 
to her husband if she die without issue. But her wealth given on 
the marriage called Assoora, &c., is ordained on her death without 
issue to become the property of her mother and father, Mayulcliaf 
ch, ix. s. X. § 20, 

Heirs of a woman on failure of her husband and parents 
DEFINED. — On failure of the husband of a deceased woman, if mar- 
ried according to the Brahma or other four forms, or of her parents, 
if married according to the Assoora, or other two forms, the heirs 
to the woman’s j^rojKTty, as expounded above, are thus pointed out 
by Vrihaspati * 

The mother’s sister. 

The maternal uncle’s wife. 

The paternal uncle’s wife. 

The father’s sister. 

The mother-in-law. 

The wife of the elder brother are pronounced similar to mothers. 
If they leave no son born in lawful wedlock, nor '^daughter’s son, nor 
his son, then 

The sister’s son and the rest shall take their property. Here 
must be understood, “ On failure both of the daughter and also of 
her daughter,” because only on failure of them does the right of in- 
heritance pertain to the son born in wedlock, or to the daughter’s 
son, ih. § 30. 

The son in that case inherits presents from kindred. — In 
respect of property given by the kindred (Bundhu) at an Assoora 
marriage, or the like, Katyayam- says, “ That which has been given 
to her by her kindred, goes, on failure of kindred, to her son,t ih. 

§ 31. 

* In the translation of Jim. Vahana, the maternal uncle is put for his wife, 
and the paternal uncle’s wife is not noticed. The present version will be found 
in Digest 3, 618, except that his son is there explained the son’s son. 

+ Jim. Yahana^ 3 Dig. 593, 615, it is husband instead of son. 
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And the brother gets the perquisite. — But on the subject 
of the perquisite Gautama holds, The sister’s perquisite belongs to 
the uterine brothers after the death of the mother, § 32. 

Gifts to be restored to the bridegroom when the bride 

DIES BEFORE MARRIAGE, DEDUCTING CHARGES. — But wliat Sankha 
says, The lover may take back his nuptial present on the death of 
his betrothed mistress,” must be understood of one dying previous to 
the celebration of the marriage. Here it is further remarked by Yajna- 
vahhija^ “ If she die after truth plighted, let the bridegroom take 
back the gifts which he had presented, paying, however, the charges 
on both sides.” The meaning is, that the husband may take back, 
if his bride is dead, what remains of the perquisite jjreviously given, 
after calculating the expenses incurred by himself and by her father, 
^5. s. 33. 

Presents by the maternal kindred belong to the brothers 
OF THE deceased DAMSEL. — Baudkayana records a distinction on 
some points, “The w^ealth of a deceased damsel, let the uterine 
brothers themselves take. On failure of them, it shall belong to 
the mother, or if she be dead, to the father. Those skilled in the 
ancient law have declared that this relates to ornaments or the 
like presented by the maternal grandfather and the rest ; at the 
time of betrothal to a girl, wdio afterwards dies before completion of 
the marriage, ib. § 32. 

Mithila school. — Succession to a woman’sskparatk property. 
— How A woman’s property is to be divided. — says on this 
subject, “ On the death of a mother, let all the utoiine brothers and 
(if unmarried) the uterine sisters divide the maternal estate in equal 
shares. It is fit that to the daughters of these daughters something 
should be given from the estate of their maternal grandmother, on 
the ground of natural ailection.” 

Explanation , — signifies the offsj)ring of the same father 

and mother. Blders . — Only the unmarried ones are to be equal 
sharers. Yrihupatl confirms this by declaring that “ a woman’s 
property goes to her children, and the daughter is sharer with them, 
provided she be unalhaiiced ; but if she be married, she shall not 
receive the maternal wealth.” Something should be given her, that 
her feelings may nut be wounded. “ To her children, means to her 
sons. “ Share ivitli ihem,^^ that is an equal partaker, because no 
distinction is made. “ If she he married f signifies \i provided with a 
husband. “ Somethimjf that is in proportion to the estate, 
Chintamani, p. 267. 

Who receive a wojuan’s separate property. — Gautama says 
that a w'oman’s property goes to her daughters, unmarried and un- 
provided for. 

Explanation, — Unprovided indicates misfortune, such as the 
want of a son, husband, or wealth. This opinion is held in the 
Ratnakara^ and by some other writers. 

The daughter shall receive a share from the maternal 
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ESTATE. — Even if the daughter, as above described, be destitute of 
a son, she shall receive a share from the maternal estate like the 
sons. 

The unmarried daughter inherits the property given to 
THE mother on HER MARRIAGE. — Menu says, Property given to the 
mother on her marriage {Yautaha) is the portion of her unmarried 
daughter.’^ 

Yautaka means the property received at the time of marriage from 
parents, and such like. Nuptial gifts. — Vasishtha says, “ Let the 
females share the nuptial gifts {parinayya) of their mother.” “ A 
nuptial gift {parinayya) means furniture, such as a mirror, combs, 
and so forth,” Chintamani^ p. 268. 

Who receives the residue of the mother^s property after 
PAYMENT OF THE DEBTS ? — “ Let the daughters divide the mothers 
effects remaining over and above the debts. On failure of such the 
(male) issue, that is, the sons, (in other words) their brothers and 
their (daughters’) sons, shall inherit, according to Menu, ib. 

Where the rule is applicable. — The foregoing rule refers to 
the property received by the woman at the time of her marriage in 
the form denominated Brahma, and her (nuptial gifts ; that is,) fur- 
niture, combs, and so forth, ih. 

Who succeed on failure of daughters. — Kaiyayana says. 

But on failure of daughters the inheritance belongs to the son. 
That which has been given to her by her kindred goes, on failure of 
kindred, to her husband,” ih. 

Married sisters share with kinsmen. — Married sisters shall 
share 'with kinsmen. This law concerning the separatv property of 

women is ordained in the case of partition,” ib. ^ 

On failure of daughters, and so forth. — The meaning of 
this is, that the mother’s estate, which consists in her furniture, 
nuptial gifts, as well as the gifts of parents, goes to her son, pro- 
vided there be no daughters, ih. 

The property, except the above-mentioned articles, goes to the 
son and daughter after the death of the owner. This has been 
ordained before, Chintamani, 269. 

Married sister shall receive something from the estate 
GIVEN to her by HER KINDRED. — What is given by any one, 
except the father, goes to both the brother and sister; but the 
latter, if unmarried, becomes an equal sharer. The sisters, if 
married, shall receive something from the estate. This is the signi- 
fication of the text regarding married sisters, ib. 

Explanation. — On faihire of kindred, that is, in default of 
daughter’s son, and the like, the woman’s property devolves on her 
husband, Cliintamani, p. 269. 

The property of a woman married according to certain 

CEREMONIES SHALL GO TO HER HUSBAND ON FAILURE OF ISSUE — 

When her property goes to her parents. — Memi says, “ It is 
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admitted that the property of a woman married according to any 
of the ceremonies caUed Brahma, Daiva, Arsha, Gandharva, and 
Prajapatya shall go to her husband if she die without issue. 
But her wealth given to her on her marriage in the form called 
Assoora, or either of the other two (Rakshasa and Paishacha) is 
ordained, on her death without issue, to become the property of 
her mother and father,” ih. 

Explanation. — Without issue is without children. 

Who according to Gautama shall get the sister’s fee — 
Gautama says, “The sister’s fee belongs to the uterine brothers ; 
after them it goes to the mother and then to the father.” Some 
say that it goes to him before her, ib. 

Where this text applies. — This text alludes to property re- 
ceived at the time of marriage (in the form) called Assoora^ and the 
other two, Chintamani^ p. 270 . 

Who shall take the wealth op a deceased damsel — 
Baudayana says, “The wealth of a deceased damsel, let the uterine 
brothers themselves take ; on failure of them, it shall belong to the 
mother ; or, if she bo dead, to the father.” 

Appended to the Ylvada Chintarnaniy following the preface, is 
the annexed summary : — 

Order of succession to the peculiar property of women — 
Stridhana, how par heritable. — Any wealth, moveable or im- 
moveable, which women receive or inherit is their stridhana, that 
is, peculiar property, which they have the power to give away, sell, 
or dispose of at their pleasure. But they have no right to dispose 
of the immoveable pro^jerty from their husbands or other relations, 
Chintamani. 

Who may inherit stridhana. — According to the Mitac.^ and 
other works, the son of a woman cannot inherit her peculiar 
property during the lifetime of lier daughter. But according to 
the Vivada Matnahira^ her daughter and son have an equal right 
to her whole property, excepting nuptial gifts, (perinaya) Yautaka, 
&c., received from the father, ih. 

Daughter’s daughters represent their mothers. — In the 
case of the succession of daughter’s daughters, their shares shall be 
determined according to the number of mothers ; in other words, if 
a daughter leave one daughter, and a second two, the grandmother’s 
property shall be divided into two parts, according to the number 
of the mothers. They who are not married have precedence over 
those who are, Ghintamani. 

The unmarried exclude the married. — To the property of a 
woman, if married, according to the forms called Brahma, &c., in 
default of her sons and grandsons, her Imsband, and in his default, 
his sapinda (kinsmen) have right ; but if married according to the 
forms called Assoora, &c., her mother and father, and in their 
default, her sapinda, (kinsmen,) ih. 
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Co-wife’s children. — ^According to the Madana Parijata, a 
co-wife’s daughter, or daughter’s son, is entitled to the wealth of a 
woman who dies leaving no children, ih. 

Sister’s son, &c. — In the Vivada Ratnahara mention is made of 
the right of the sister’s son, husband’s sister’s son, &c., ih. 

Heirs op the separate property op the deceased pro- 
prietress. — 

Order of Succession. 


Unmarried daughter, 

Barren widowed daughter, 
Married daughter, . 

Daughter’s daughter, 

Daughter’s son, 

Bon, • * . . . 

Grandson, .... 

Co- wife’s son, (or step-mother’s,) 
Co-wife’s daughter, . 

„ grandson, . 

„ daughter’s son, . 

„ great-grandson. 
Husband, .... 

Husband’s sapinda, 

„ sister’s son. 

Father, 

Mother, . . . . ' . 

Mother’s sapinda, 

Brother, ..... 
Brother’s son, &c., . 

If she die unmarried her heirs are 
Uterine brother, 

Mother, 

Father, 


. 1 

. 2 

. 3 

. 4 

. . o 

. 6 

. 7 

. . nil. 

. . nil. 

. . nil. 

. . nil. 

. nit 

. . * 

. . ♦ 

. . nil. 

. . * 

. . ♦ 

. . * 

nil. 

. . nil. 

. 1 

. 2 

. 3 

— Chintainaniy ih. 



CHAPTER IX. 


INHEEITANCE OR SUCCESSION. 

Section I. — Introductory Remarks, 

The law of inheritance is complicated — Founded on consent rather 
than reason — Difficidt to reduce 7 'ules to general principles — Com- 
parison between English andllindoo km faimii'ahle to latter — Hin- 
doos patriarchal pe.02>le — Co-proprietors — Line of descent — Meaiir 
ing of heritage — Wealth not I'cmiited — Right of the natural family 
to inherit property acquired by adoption — When adopted son dies 
without issue — Death opens up the hdieritance — Presumption of 
death — Civil death — Loss of caste — Three classes of heirs — Sap- 
indas — Lhnit of — They extend to the sixth in descent — Samonadacas 
— Limit of-—Bundhus — Order of heirs, 

Wb have hqw arrived at the subject, Inheritance or Heritage. 

The law of inheritance complicated. — In all codes of Jaw in 
all countries the law of inheritance forms a most important branch 
of jurisprudence, and at the same time the most complicated and 
intricate. The real property law of all European states is com- 
plex and complicated in the extreme. It will not be matter of 
surprise then to find that the Hindoo law of inheritance is equally 
so ; nevertheless, compared with other codes it certainly has the 
advantage in point of simplicity. 

Founded on consent ratiieu than reason. — This is accounted 
for on the principle that that law is founded more upon the con- 
sent than on reason. 

The rule that a son succeeds to the property of his parent is a 
natural and almost an universal law, yet nothing would be more 
difficult than to support this proposition by a process of reason- 
ing. It is therefore founded more upon consent, and has conse- 
quently been modified by the customs of different nations. Hence 
we find one nation basing the rights of inheritance upon those of 
primogeniture, another dividing the inheritance, some equally, 
others unequally, amongst the male and female issue ; others again 
amongst the male issue equally, to the exclusion of the females; 
and in Malabar and Canara we find the females inheriting to the 
exclusion of the males. Some nations acknowledge succession by 
right of representation, and the right to inherit in the order of 
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proximity. The diversity upon this subject that prevails amongst 
different nations is still greater when we come to deal with colla- 
teral succession, and the arbitrary character of the rules are still 
more obvious. 

Difficult to reduce rules to general piuNciPLiiiS. — It is im- 
possible to reduce the canons of inheritance which are recognised 
as the law of any country to any general or leading principle with- 
out assuming some maxim not necessarily or naturally connected 
with such canons. 

For those whose duties require them to understand the rules 
and maxims of the Hindoo law of inheritance, close study and 
application are necessary, for a kuowdedge of this subject cannot be 
attained by a hasty reference to authorities when occasion arises. 

Comparison between English and Hindoo law favourable 
TO latter. — On a comparison between the English and Hindoo 
codes, the latter in point of simplicity will be found to possess the 
advantage. It is true it may be difficult at times to distinguish 
what the latter commands from what it commends, or to reconcile 
the conflicting doctrines of the different schools, or the discordant 
reasonings of commentators, or the varied opinions of pundits, so 
as to gather from them what the law upon any given branch of 
the subject really is. Thomas Siran(/(>, in the first vol. of his 

Hindoo Law^ p. 127, encourages the English student in his inves- 
tigations by the assurance^ ‘‘ that in pursuing them he is relieved 
from mucli of the toil inherent in the study of the correspondent 
branch under his own law, as arising with reference to real property, 
from the division of inheritances into different kinds and the dis- 
tinctions of estates as regarding the quantity of inter^sl; taken in 
them with the doctrine of estates in expectancy, the whole of 
which together has in progress of centuries given rise to a body of 
learning, in parts so nice and abstruse, and upon the whole Bo 
various and intricate, as to have occasioned often despair in the 
study of it, a branch of learning in fact to be acquired and retained 
only by the most severe study and uninterrupted practice.’' 

Hindoos are a patriarchal people. — It must not be forgotten 
that the Hindoos are a patriarchal people, several families living 
together as one ; connected in blood, and united in interests, with 
various dependants, all entitled to provision out of the aggregate 
fund or common stock, but subject always to separation in the 
Southern schools, as well as to the exclusion of any one or more 
from participation in the inheritance f(»r causes hereafter explained. 

Co proprietors. — This unity of interests constitutes amongst 
such families what is termed co-parcenery, but for which we would 
substitute co-proprietorship, as conveying the more accurate 
relation of the parties composing an undivided family. See 
Index, co-parcenery,” ‘^j dint- tenancy.” 

Co-parcenery, with its incident of survivorship, differing in this 
particular from co-parcenery with us, and resembling rather joint 
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tenancy, 1 Stra, //. L, 120.* So that on the death of a Hindoo 
parcener the succession to his rights (with the exception of pro- 
perty separately acquired by him) vests in the other remaining 
members. His sons, if he have any, representing him as to his 
• undivided rights, while the females of his family continue to de- 
pend upon the common fund till a partition take place, which may 
never happen, 1 Stra. U, L, 120, or their marriage. 

Line of descent. — It will be seen in the course of this chapter, 
that the Hindoo law of inheritance comprehends the deceased’s 
family and his near relations — viz., his issue, male and female ; his 
widow, who takes immediately in default of sons — a term which 
includes grandsons and great-grandsons. On exhaustion of this 
line of descent, the succession ascends to his parents, brothers, 
nephews, and grand-nephews, this line continuing upwards to the 
grandfather and great-grandfather, the grandmother and great- 
grandmother, the latter being given precedence by those who have 
preferred the mother to the father. The succession then runs 
downwards to their respective issue, including daughter’s sons, but 
not daughters, the whole being preferred to the half blood ; then 
follow the more remote kindred which we shall presently enumerate. 

In proportion as the claimant becomes remote, the particulars 
vary with different schools and authors presently pointed out. 

In default of natural kin, the series of heirs in all the classes, 
except that of Brahmins, closes with the preceptor of the deceased, 
his pupil, his priest, hired to perform sacrifices, or his fellow 
student, each in his order, see ])ost ; and failing all these, the 
law'ful heirs of the Kshclri/a, and Soodra, ^Yho are learned 

and virtuous Brahmins, resident in the same town, or village with 
the deceased, Jim. Vahana, ch. xi. s. 6, § 27, 3 Dig. 5’67 ; 1 Stra, 
H. L. 149. 

If an estate should vest by succession in a Brahmin — as he, 
being such, cannot perform obsequies for one of an inferior caste 
— the duty may be discharged by substitution of a qualified per- 
son, equal in class with the deceased. In all cases where the heir 
is under disabilities, he must take the same course, paying the 
person employed for his services, 3 Dig, 545, 54G ; 1 Stra, II. L, 
149. The king, too, where he takes by escheat, must cause obse- 
quies to be performed for tho deceased, Vishnu Parana, 4 ; 3 2>iy. 
623. See 

The Hindoos give the agnate succession the preference, the 
succession of females being deemed exceptions. But see Malabar 
and Caranese law, post. 

Females cannot on account of their sex perform obsequies. 
They do not, therefore, confer any benefit, and are generally dis- 
qualified from inheriting. From this rule there are only four 

* It really resembles tenancy in common more than joint tenancy, there, 
being unity of interest, which may be unequal ; unity of time in creating 
right which may be different, but in all cases unity of possession. 
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exeeptions for special reasons, viz.— the widow, the daughter^ the 
motW, the grandmother. According to the Benares and Mithila 
schools the females above mentioned inherit only when the family 
is divided. In an undivided family females are not admitted as 
heirs, Elherling^ 67, 68, unless on exhaustion of male undivided 
members, Stra. Man, § 353, except in Malabar and Carana. 

There are two modes of devolution of property : — 

1. From a sole separate owner. 

2. From a female. 

Property of an united owner cannot be considered as devolving 
upon the rest, they being joint proprietors by birth. In the second 
class the property will, in part, be affected by the rights of collateral 
sharers. 

But even in undivided families, a widow takes the i^elf-acquired 
property of her husband. 

No daughter can claim until after a surviving widow. 

Meaning op heritage. — In Hindoo law, Heritage, Daya signi- 
fies, that wealth which becomes the property of another solely by 
reason of relation to the owner, Mitac, ch. i. s. i. § 2. 

Solely here excludes any other cause, such as purchase, or the 
like ; and “ relation,’^ or the relative condition of parent and off- 
spring, must be understood of that other person, a son or kins- 
man, with reference to the owner of the wealth, Balam Bhatta, 
ib, n. 

Wealth which becomes the property of another, (as a son, or 
other person bearing relation,) in right of the relation of offspring 
and parent, or the like, which he bears to his fat^cSr or other 
relative who is owner of that wealth, is signified by the term 
‘‘ heritage,” Suhodhini, ib. n. 

Wealth includes in Hindoo law personal as well as real pro- 
perty, moveable as well as immoveable property, which is again 
divided into property, ancestral and self-acquired, and again into 
joint and separate. The distinction in our law between real and 
personal property does not exist amongst the Hindoos. Both 
species with them descend to the legal heirs. Their law of in- 
heritance includes what with us forms the law of administration. 
Their law comprehends every possible claimant on the property of 
a person deceased, as well as any description of property of which, 
during his life, he was seised or possessed, ! Stra. H, L, 126. 

Wealth not re-united. — Wealth not re-united, nor put back 
again into a common stock, and still admitting of partition, is 
heritage. By not re-united, I mean to exclude wealth never before 
joint, and now first united for the purposes of gain, or the like; 
because the term, partition of heritage, does not apply to the 
dividingof [wealth] thrown together by merchants, MayMia, oh, iv, 
& ii. § 1. 

In like manner we must also exclude re-united property, in the 
sense in which that term will hereafter be defined, even as we find 
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in the Smriti Sangraha : “ That which is received through a father, 
and that received through a mother, is described by the term 
heritage/^ and in the NighantUy it iff said the learned define herit- 
age to be wealth of a father which admits of partition. The word 
father is merely put to denote relations in general, as a part for 
the whole, Mayukha, ch. iv. a. 2, § 1. 

Right of the natural family to inherit property acquired 
BY ADOPTION. — We may remark here that the natural family have 
no right to succeed to property on the death of an adopted son, 
which the latter baa acquired by reason of his adoption. A mem- 
ber of a Hindoo family cannot as such inherit the property of one 
taken out of that family by adoption. The severance of a person 
adopted from his natural family is so complete, that no mutual 
rights as to succession to property can arise between them, Sri 
Nevasa Ayyangar v. Enj^panyyangar ; Eayan, Krishmmachariyar V. 
Kuppanayyangar, 1 Mad. II. C. E. 180 ; affirming S. A. No. 1 of 
1859 ; M. S. D. 1859, p. 81. The property in dispute was vested 
in one Janaki Ammal. She mortgaged it to Chechappa Nayakkan, 
the ancestor of the first, second, and third defendants. Janaki 
Ammal adopted one Ragava Aiyan, who died unmarried. The 
plaintiff, as brother of Ranga Aiyan, the natural father of Ragava 
Aiyan, sued to redeem this property, as heir of Ragava Aiyan in 
default of issue from him. The fourth defendant claimed to suc- 
ceed as cousin of Janaki AmmaVs husband, and the fifth defend- 
ant sues as foster son of Ranga Aiyan. 

Mr Justice Strange, in delivering judgment, said tho_ question 
is, Whether a member of a natural family can succeed to one taken 
out of the family by adoption ? The settlement of this question 
depends upon whether the severance of the person adopted from his 
natural family is so complete that no mutual rights between them 
to property in succession, the one to the other, can arise ; or 
whether the severance is not so thorough an one as to shut out 
such succession the one to the other, Af. S, I). No. 15 of 1859, 
supra, the question came before the Sudr. Court, when it was 
sought to establish the succession of a person adopted to his 
natural brother. 

The pundits, relying upon the reasoning of /SV^ Pandita* 
asserted the right of succession did exist. But the Court, after 
examining the basis of their opinion, and other law authorities, 
thought that the adoption created an entire and irrevocable 
severance of him from his natural family. 

We+ are of opinion that the above decision is founded upon a 
just appreciation of the principle of adoption, whereby the son of 
one man ceases to be such in the eye of the law, and becomes the 

* See Menu, ix. § 142; PeUt. Miman. vi. § 6, 7; Datt. Ghand, ch. ii. § 18, 
19 ; Sutherland, Adoption, p. 229 ; Mitac. ch. i. s. xL § 32 ; 3 Dig. 147, 148 ; 
Vyavahara MayvJcha, ch. iv. s. v. § 21, 23. 

t Strange and Holloway, JJ, 
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8on of another man, inheriting thenceforth in his adoptive family, 
and having no more rights in his own family. If it would be a 
violation of that principle to allow a person adopted to return to 
bis natural family, and take up their rights, it would be a still 
greater violation thereof to introduce to the rights in the adoptive 
family the natural kindred of the adopted person, who assuredly 
never had any part or title in the adoptive family, or in their 
possessions. 

We observe, furthermore, that in the Mitacsliara, the great autho- 
rity of this Presidency on the law of inheritance, no place has been 
given to the natural family for the introduction into the line of 
heirs of one taken out of that family by adoption, and none in the 
adoptive family for the admission of these in the natural family. 

When an adopted son dies without issue. — When an adopted 
son dies without issue, property which he has inherited from his 
adopted father goes to the natural heirs of the latter, M. B, A, 
No. 71 of 1858, M. B. JJ. 1859, p. 2G5. 

Whether a mother succeeding to estate of her son takes 
BY WAY of inheritance. — In the case of a widow all the pro- 
perty falls strictly under the head of inheritance, so says the 
Mitac, But where widows succeed to their husband's pro- 
perty in default of sons, the course of decision in the Madras 
courts has ruled that she only possesses a life interest, and that 
after her death the property devolves upon her husband’s 
heirs. If we are to consider the Mitac. as an authority, we 
may readily imagine various other cases where a woman may 
inherit, and the question may be fairly raised wheth'^r property 
inherited from other than a husband should not be >>cjas8ed in 
schools following the doctrine of the Mitac, under the head of 
ittridliarui. This has been doubted by the High Court of Madras in 
Bachiraja v. Venhataj^padv, 2 Mad. IL C. B. 402, in an elaborate 
judgment, wherein the question was considered whether a mother 
succeeding as heir to her son took the estate by way of inheritance, 
and whether having so inherited, the property became stridJiana. 
The Court held that the estate taken by the mother was merely a 
life-estate, and that she had no power of alienation. With due 
deference to the opinions of the learned judges who examined the 
authorities most fully, we think that the mother took something 
more than a life-estate. She took as heir to her son, and not as 
widow to her husband. Because she succeeded to the estate of her 
son, it does not follow that that estate comprised any portion of 
her husband’s property; and if it did not, the rule laid down 
by the High Court is without any principle to support it. If 
the whole estate inherited from the son had descended to him from 
her husband, she did not take from the husband at all but from 
the son. We have the express authority of the Mitac. ch. ii. s. xi. 

§ 2, that property inherited becomes a woman’s stridhana. A 
daughter may inherit from her father or from her mother, and a 
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mother may inherit from her son. On what principle can it be 
contended that such property should be considered other than 
atridhana ? The decision in question cites Jim, Vahana to show 
what the doctrine of the Bengal school is. No doubt the Bengal 
school excludes such property from stridJiana, But the Mitac, is 
the authority which prevails in Madras. The Smriti Chandrihaf 
ch. ix. s. i. § 3, cites Y ajnavalchya in the same manner as the 
Mitac, ch. ii. s. xi. § 1 ; and among other modes of acquisition, 
any other separate acquisition is enumerated among a woman's 
property. The Mitac. exphiining this says, wealth acquired by in- 
heritance is stridhana. 1’hia is not a forced construction, for in- 
heritance is certainly a mode of acquisition just as much as a gift 
would be. Suppose a son separated from his father died, leaving 
no issue or widow, tlie mother would succeed as heir in preference 
to the father, which arrangement clearly shows that she succeeds 
to her son’s property perfectly independent of her husband. 
It is only in failure of the mother that the father would take,, 
Mitac, ch. ii. s. iii. Could the husband deprive her of this pro- 
perty 1 If so, on what authority? If not, is it not her strid- 
bana? In the absence, therefore, of any provision in the law 
we are inclined to consider that the doctrine of the Mitac, 
is based u[)on an intelligible principle. The decision of the 
High Court has been mainly influenced by the case of Rama- 
sami Muddia v. Vdlata^ 2 Strvi. Isote of Cane, 211, decided by 
fSir Thomas i^irange when C.-J. of Madras, holding that the mother 
did not succeed to the property of her son as her stridhaua. The 
High Court observed that this was not the point directly in ques- 
tion j the case is therefore of no authority. The judges remark 
that the Digest of Jaganmthay a Bengal text-book, is the author- 
ity referred to in the decision, but that is no authority in a 
country governed by a different law. They observe that Sir 
Thomas Strange must have had the Mitac, in view when pronounc- 
ing the doctruie, because he referred to the Mitac. in a foot-note of 
his printed cases. It does not follow that because he referred lo 
the Mitac. in his printed book that he had an opposite doctrine 
maintained by so celebrated a writer as the author of the Mitac, 
before him. Were such the case, when enunciating this ohilerdic- 
tuMy it might be expected that the learned judge would have 
given some reason for following a doctrine of a school of law which 
he was not administering at Madras. It is more probable that the 
Mitac. was referred to by way of caution against too great reliance 
being placed on the dictum in question, or that he discovered the 
passage in the Mitac. aftei he had pronounced his decision ; and 
when publishing his book wished to draw judicial attention to it. 
On the whole, we do not think the decision of the High Court suf- 
ficiently satisfactory to overturn the doctrine of the Mitac, We 
are the more confirmed in this opinion by what Mr Strange says 
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in § 31 G of his Manual with respect to the descent of property, 
devolving upon a female. 

Death opens up the inheritance. — The devolution of property 
arises either on natural or civil death ; save in Bengal, the 
son is not a co-heir with his father, and inherits in the strictest 
sense of the word after the parent’s death, Narada-y 3 Dig. 474; 

1 ^6. 276. Among the Hindoos no new right accrues to the heir 
on the death of the father, for male issue from the very moment of 
birth are co-proprietors with the father, as regards ancestral pro- 
perty, on wliose death only a larger development of share arises. 
If a father has four sous, by virtue of the vested right in the 
issue, any one of them may bring a suit for partition, in which 
case he would receive one-fifth of the ancestral property as his indi- 
vidual share ; whereas if the partition took place upon the death 
of the father, he would get oiie-fourth of that i)roperty. 

Natural death. — Natural death consists of two classes — viz., 
1. known ; 2. presumed. 

The instances where natural death is known are so familiar as 
to require no comment hero. 

Presumption of death. — Death may be presumed when the 
proprietor has been absent without tidings for a long period, or 
where he has voluntarily retired from the world by joining a 
religious community, 1 AVm. II. L. 131. 

It is a common practice to go to Benares to die, and many 
persons are never heard of again. The sages consider that 
long absence is equivalent to death. The law ha' . therefore 
assigned various periods of absence, varying from twfe^ve years 
upwards, according to the age of the person at the time of his 
departure, within which, if he is not heard of, the heir may take 
possession, keeping certain fasts ; then burning an image of his 
ancestor made of cusUy and performing for him his funeral rites. 
Jim. Yalianay ch. viii. 1 Dig. 227, 228 ; 3 ih. 450. In this case, 
wliere the heir is residing in a distant country, the iuhoritance is 
kept open to the seventh in descent from the person deceased, 
which is an extension of the rule limiting the right to the fourth 
in descent, Jim. Yahanay ib. iwtej Vrihas2Mtly 3 Dig. 441, 449 ; 1 
Stra. II. L. 132. 

The Euglihli law limits the period of absence to seven years. 
The Hindoo law varies the period according to the age of the 
absentee, twenty years for one between thirty and thirty-five; 
fifteen if between forty and forty-five, and twelve for one between 
sixty and sixty-five. See 1 Stra. II. L. 188, post, p. 230. Mac- 
naghten says, After twelve years’ absence death is presumed. In 
the English law the principle seems to be that a man who has any 
interest in the property would take care that his existence was 
made known, while with the Hindoos he has the benefit of being 
assumed to be alive during the ordinary duration of life. 

Civil death. — Civil death takes place when one has voluntarily 
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retired from the world, by joining a religious community, 1 Sfra. 

H, L. 184, 185. Crime, too, uiiexpiated, Sir TIws. Strange^ p. 122, 
says, opens up the inheritance to the heirs. See also 1 Stra. H. L. 
pp. 148, 160, and “ Disqualification for Inheritance and “Parti- 
tion.’’ “ Unexpiated,” is presumed to mean so long as the sentence 
or punishment shall not have been completed.* 

Loss OF CASTE. — Formerly loss of, or degradation from, caste ope- 
rated as a deprivation of the right of inheritance. But it has now 
no effect as a cause of civil death in matters of property. See Act 
xxi. of 1850, Abraham v. Abraham, Moore's In. Ap. 227. It is not 
necessary that the heir should have been actually born when the 
inheritance falls in. It suffices if he has been begotten and after- 
wards born alive. When born with vitality, it is of no moment how 
soon after he may die ; the right of inheritance is acquired, and the 
inlieritanco devolves on the heirs of the child, Elberling, p. 40. 

Three classes of heirs. — There are three classes of heirs — viz., 

I. Saiyindas, a term derived from Pinda^ the funeral rice-ball or 
cake, and those who participate in offering it to the deceased are 
called Sapindas. These also offer oblations of water; 2. Samo’ 
nodicas, a term derived from Oodaca, water, and who offer water 
only, being of a remoter class of relationship with the deceased, 
and consequently excluded from offering rice-balls unless on failure 
of the sapindas. 3. Bundhns, a term which signifies cognate kindred 
lying beyond ibSSamonodlcas, Mitac. ch. ii. s. vi. § 1 ; Stra. M. H. L. 
308. These as such make no offerings unless on failure of the 
Sapindas and Sam.onodica.% when they make offering of the Pinda, 
as do the Saiiioiiodicas on failure sapindas, Stra. Man. § 308. 

The sapindas are of two grades — viz., the nearer and the remoter, 
the former of whom offer and partake of the rice-ball entire, the 
latter, who offer and partake of merely the wipings of the bands. 
The Samonodicas also are divided into two grades, but there is no 
distinctioor between them as to the offerings they make, Menu- 
vartha Mooktavalee on Mena, v. § GO. 

Limit of sapindas. — The nearer sapindas are the three in direct 
descent from the person to be traced from, and the three in ascent 
above him and their descendants to the second degree, Smriti 
Chandrika; also the wife, daughters, daughter’s sons, mother, and 
paternal grandmother, Smriti Mooktha Phxilnm, The limit is the 
grandson of the great-grandfather. The rest are the remoter 
sapindas, Stra. Man. § 311. 

The sapinda extends to the sixth in descent. — They extend 
to the sixth male in direct descent from the person to be traced 
from, and the sixth male in direct ascent, and the direct male 
descendants of these latter to the sixth degree, Stra. Man. § 300. 
The brothers and their male descendants to the 6fth degree come in 
thus as the descendants of the father, or the first in direct ascent. 

* It is doubtful whether in the present day the doctrine would be main- 
tained. 
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The wife, daughters, and daughter’s sous, the mother, and the 
paternal grandmother are also embraced among the sapindas, 
Savaswatee Valasa; Varada Rajeymn; Hmriti Mookilia Fluilum. The 
female line extends no further. The remotest embraced in the line 
of sapindas is the four times great-grandson of the four times great- 
grandfather, Blra, Man, § 310. 

Limit of samonodicas — Extends to the sixth male below and the 
sixth above the male sa 2 ^iiid<iSy and the direct male descendants 
of the latter six to the sixth degree, Mitac, ch. ii. s. v. § 6 ; Smriti 
Chandril'a; Smriti Mooldah Vital urn. ; Stra. M, II. L. 312. 

Mr Stranye^ in his Manual^ § 313, says the collaterals in the above 
list are brought in on the principle that they have some common 
ancestor with the person to be traced from, to whom they, as well 
as he, offer oblations, this constituting participation in offering. 

Bundhus. — ^\\ QlUi)idhiiHQjrQ of three kinds — viz., such as are in 
parallel grade to the individual himself, who are the sons of his own 
father’s sister, the sons of his own mother’s sister, the sons of his aunt, 
and the sous of his mother’s maternal uncle must be considered 
as his own cognate kindred ; such as are parallel to his father, who 
are the sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s maternal uncle must be 
deemed his fatlxer’s cognate kindred ; and such as are parallel to his 
mother, who are the sons of liis mother’s j)aterual aunt, the sous of 
her maternal aunt, and the sons of her maternal uncles, Mitac, ch. 
ii. s. vi. § 1 j Stra. M. II. A. § 21 1. 

The following enumeration of heirs shows the o^,'][er in which 
each class of relations takes direct from the person to be traced 
from. It is not an order according to which each succeeds to the 
other. On the property coming to an individual, the descent would 
commence afresh in his line, and will fall upon his own immediate 
heirs. 

For example, should the inheritance devolve upon a brother’s 
son, in default of nearer relatives, his heir would not be the paternal 
grandmother of the person from whom the property came. It 
would descend primarily to the new inheritor’s male issue, and so 
onwards ; and should it devolve on a female relative, for instance 
on a daughter, it would go on from her according to the rule of 
descent in the female line to be hereafter explained, Stra. Man. II, 
L. § 316. 

Madras. 

Sons. 

Sons’ sons. 

Sons’ grandsons. 

Widow. 

Daughters. 

Daughters’ sons. 

Mother. 

Father. 
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Brothers. 

Brothers’ sons. 

Paternal grandmother. 

Paternal grandfather. 

Paternal grandfather’s sons, the uncles.) 

Paternal graudfather’s son’s sons, (^>., the cousins.) 

Paternal great grandfather. 

His sons. 

And sons’ sons. 

After those, tho remoter sapindas come in, each in their order, 
and then the samonodicas in their order, and, lastly, the bundhus 
in theirs. 

In Bengal, in default of brother’s grandsons, the sister’s son in- 
herits, but not ill the provinces which follow the Mitac. 

In Elharihuj a Tnaihe on. Inheritance it is laid down that sons of 
different sisters take according to the number born, as well as un- 
born, and even unbegotten at the time of their uncle’s death. 

Etherlin.() is a Bengal authority, but discusses the authorities of 
the Benares school as well. He says also that, according to the 
schools of Benares and ^lithila, they, sisters’ suns, arc excluded, as 
they belong to a different family, see poi^i. 

For the order of succession in Bengal school, see poat^ 300. 

For that of Bombay, sec 304. 

For that of the Mithila school, see 304. 

For that of Malabar and Caranese schools, see 30G, 309. 

In the case of a sole sejiaratc owner no cpiestion of collateral 
heirs can arise until the lineal descendants are first exhausted. 

In the case of an undivided owner being a co-heir, his property 
will in part be affected by the rights of collateral sharers. 

The direct descent docs not in general go beyond the putthar, ex- 
cept wdicro one of them is absent without tidings, and then his 
lineal descendants to the sixth degree may claim the inheritance. 


Section II. 

Male issue — In. default of — Adopted sou — Law applicable to both alike 
— Issue includes sonSy (jrandsonspoid grcat-(froiidsonS’ — When death 
presumed from absence — Performance of obse<jnial rites — Keystone 
to the law of inhcrit<(nce — I he grandson — Jifoajit to the soul of the 
ancestor is not the only jtrinciple — The mere act of solemnising 
exequial rights gives no title to i nheritance — By birth proprietor 
with his father — Heirs persumpiive and apjxtrent— Civil death — 
Bores horn ((ft er partition — Illegitimate issuCy Boodras — Bans of 
Englishman by Brahmin woman separated from husband — 
Afarriage ivith hastard^s daughter — Bastard's right to maintenance 
— Boodra bastard's right to inheritaitce — Ixebuttabiliiy of q^resumpj” 
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tion of legitimacy when opportunity for sexual intercourse — Right 
of a son by a female slave — Illegitimate sons of Kshetriya upon a 
Soodra caste — Entitled to maintenance — Minor — Undivided family 
— Primogeniture — Public and private property of a rajah — Evi^ 
dence of descent of zemindars estate — Self acquired property, 

Male issue. — The first in order of Hindoo heirs is a man^s legiti- 
mate male issue. TJic legitimate son is one procreated on a lawfully 
wedded wife, Miiac. ch. i. s. xi. § 1. 

In default of — Adopted son — Law applicable to both alike. — 
In default of such issue, a legally adopted son becomes such heir, see 
Adoption. As between issue of the body and an adopted son, the 
Hindoo law of inheritance makes no difference. The adopted son, 
however, takes the entire estate only in the event of the failure of 
a legitimate sou, and as the adopted is a substitute for such son, he 
succeeds to his adoptive father’s estate exactly as if he were a 
legitimate son, the law of inheritance being equally applicable to 
both. 

Where the sons may have divided from their father, and received 
their portions, they nevertheless succeed to their father’s remaining 
property as first in descent, 1 Stra, 11, L. 183 ; Sira. Man, § 317. 

Issue includes sons, grandsons, and great-grandsons. — In 
Hindoo law the term “ issue,” includes not only all the sons a man 
leaves beliind him, but son’s sons also, or sons of the latter, or great- 
grandsons, i,e,, the sons, the grandsons, and great-grandsons, 1 
Sira. II. L. 124. The whole have by the Hindoo law ever con- 
stituted but one heir, so that if the son have died in the lifetime of 
Ijis father, leaving a son, and that B<»n also dies lea.i^^g one, and 
then the great-grandfather dies, the great-grandson succeeds as his 
grandfather would have done had he survived ; and according to 
Vaijayante, a commentary on Vishm, the right of representation 
in all these cases vests likewise in the widow ; but according to 
other authorities she is only entitled to maintenance, to be supplied 
her by her father-in-law, and on his death by his heir. But here, 
as far as the fourth in descent, the right of lineal representation 
stops, unless there has been an absence in a distant country j when 
it extends beyond the fourth, as far as the seventh degree, Vrihas^ 
pati, 3 Dig. 441, 448 ; 1 Sira. 11. L. 124, 188. 

Great-great-grandsons. — So that supposing the intermediate 
descendants to have failed, and a son of the great-grandson to sur- 
vive at the death of the proprietor, he would not inherit, save as 
a mere remote sapinda ; but the widow of the deceased, the next 
in the series, would succeed in preference, though in the event of 
the great-grandson surviving his ancestor, and then dying, the pro- 
perty so inherited by him would devolve upon his son, in con- 
sequence of its having vested in the father, 1 Stra, H, L, 125. 

The grandsons and great-grandsons inherit per stirpes. 

When death presumed from absence. — Where the death of 
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the owner is presumed from absence unheard of, and his de- 
scendants also are absent and unheard of, any of them, up to the 
sixth from him, on appearing, will be entitled to inherit as of the 
male issue, taking precedence of the widow, 1 ^tra. //. L, 125. 
The inheritance is kept open to the remotest saimida in this branch, 
on the presumption that an intermediate descendant may have 
survived to transmit it to him, Stra. Man. § 324. See antc^ pp. 
75, 22C. 

Performance of obsequial rites — Keystone to the law op 
INHERITANCE. — The kcystonc of the whole Hindoo law of inherit- 
ance is the birth of a son, in which event the father is delivered 
from Put, and if he have no son he is required to adopt one whose 
adoption effects the same deliverance. The table of descent is 
clearly laid down in the various schools of law. No one has a right 
to succeed or perform the funeral rites, exce[)t a person enumerated 
therein, and in the order established. It is the position that he 
occupies in the table that gives the right to inheritance which is 
rather subject to the duty of performing the funeral ceremonies of 
the deceased. 

The series of heirs is naturally adjusted ]>y the amount or degree 
of benefit which each is supposed to confei* upon the deceased. 
The son is preferred because he presents the greatest number of 
beneficial offerings, and he saves lus parent from Put, Jim. Vahanay 
ch. iv. 8. iii. § 30 ; 1 Sira. 11. L. 128. 

The granuson. — The same degree of efficacy is attributed in de- 
fault of their respective fathers to the grandson and great-grandson, 
which reaches the fi)nrth in descent, hut nut beyond, for Mtnn says, 
ch. ix. § 18G, ‘‘Hut tiie fifth has no concern with the gift of the 
funeral cake.” 

Accordingly some benefits are derived from the great-grandson 
as well as from the son. The term son, in the text of Manny or in 
that of YUhnu.^ or in that of YujnavalcJitja, Ac., extends to the grand- 
son, for as far as that degree descendants equally confer benefits by 
presenting oblations of food in the prescribed form in monthly ob- 
sequies, Jim. Valianay ch. xi. s. i. § 34, 3G, and this accounts for 
representation sto})ping with the great-grandson. 

In Jim, Vahanay it is said, accordingly, Since inheritance is 
in right of benefits conferred, and the order of inheritance is regu- 
lated by the degree of benefit, Srikrishna, the equal right of the 
son, the son’s son, and the grandson, is proper for their equal pre- 
tensions, are declared in the text. By a son a man conquers worlds, 
&c., Jim. Valianay ch. xi. s. i. § 31, and in other similar passages, see 1 
Stra. H. L. 127, 128, where it is said, upon this principle minister- 
ing equally to the peace of their departed ancestor, if he leave a 
sou, and the son of a son, and the son’s son of a third son, they 
take equal shares of his estate because they confer the benefit 
equally, Jim. Vahanay ch. xi. s. i. § 36, 40 ; lb. s. vi. § 29. 

Benefit to the soul of the ancestor is not the only prin- 
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cipLb. — This benefit to tbe soul of the ancestor, although it is the 
general, is not the sole and universal principle ; payment of the 
ancestor s debts as well as nearness of kin, or proximity by birth 
also, form considerations in the Hindoo law of inheritance, 3 Dig. 
/)01, 525, 533 ; 1 Sira. If. L. 129 ; Mam, ch. v. § 60. 

And although the table of inheritance, on failure of the great- 
grandson, oj)ens up the succession to the wddow, yet the property 
reverts to the lineal kindred ; at all events, as far as the seventh 
person, or the sixth degree of ascent or descent, 3 Dig. 624 ; Menu, 
V. § 60 ; Jim. Vuhana, ch. xi. s. i. § 42 ; 1 Hira. If. L. 129. 

The right to inherit is therefore connected with the power to 
benefit, so that the title of a son lawfully begotten on a wedded 
wife is preferred before any other heir, which accounts for the 
anxiety of a Hindoo for male issue, or his substitute by adop- 
tion. 

The mere act of solemnising exequial rites gives no title to 

INHERITANCE. — Blit it is iiot to be concluded, therefore, that the 
rights of inheritance and performance of obsequies go together, 
otherwise it might 1)0 assumed that the mere act of solemnising the 
funeral rites would give a title to the succession which would create a 
scramble for priority amongst contlicting claims. All the rule 
establishes is, that the person being the nearest of kin, the most 
competent, is bound to the due performance of exequial rites for 
the benefit of the deceased to whose property he has succeeded. The 
performance of funeral rites by an individual, not in propinquity 
of relationship to the deceased to qualify liini for the act, will not 
confer on him tbo right to inherit, 1 Sfra. 11. L. 129; Him. Man. 
§ 305, for such perfijrmance of funeral rites is only vidence of a 
nearer relationship, and may therefore be always re hufted by other 
evidence. In a case where a wddow died, leaving a daughter and 
a brother her surviving, and the brother performed the widow’s 
funeral ceremonies, it was held that the daughter was entitled to 
the estate, ColeUroolze remarking that the brother’s pretensions were 
founded on passages of Hindoo lavr, purporting that the succession 
to the estate and the riglit of performing obsequies go together, 
referring to remarks on Dulnaram l<lug v. liuclshee Sing, Beng. R. 
ante. It 05, p. 22 ; see also Mltac. ch. ii. s. ii. § 6 ; 2 Stra. 11. L, 
236. 

Female relatives, to a very limited extent, may offer funeral 
oblations. Tliey do so by proxy — it not being permitted to them to 
recite passages from the Vedas, Stm. Man. § 306. See Elherling, 67. 

By birth Hindoo co-proprietor whth his father. — By birth 
every Hindoo is a co- proprietor with his father in his ancestral 
property, 1 Stra. II, L. 17. 

By birth he acquires a vested interest in the property, Mltac. 
ch. i. s. i. § 23, 27, and note 23; Siihodhini. But the extent of 
that interest is a question discussed in the Hindoo books, and upon 
which differences of opinion exist in the various schools. 

lu Bengal inheritance is defeasible during the life of the father 
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by gift or other alienation, including will, requiring the concur- 
renoe of the suns only in the instance of land inherited, 1 Stra, 
II, L. 21, though valid without it, ib. 

In Benares and Southern India his power of alienation was more 
limited. The power of alienation may be anticipated by parti- 
tion, without the consent of the father, if warranted by law, 
or voluntarily on his part, according to the doctrine of all the 
schools. 

Sir Thomas Siranr/e says, vol. i. IL L, p. 130, This power, how- 
ever, may be limited by adverse possession in a stranger for twenty 
years, citing Yajnavalchija^ 1 135 ; Y tfasa and Y riUaspaii, 3 ib, 

443, 442. But Mr Ellis, 'J Sira. I/, L. 27, denies this to be the 
law of Southern India. He says Yhpnjaiatsmira, after a long argu- 
ment, ruled that it is the perishable produce only of land that can- 
not be recovered after the expiration of twenty years, and of other 
property after ten years, such land or otlier jToperty having been 
enjoyed to the exclusion of the owner by his default or in his 
view. AVith regard to land, he holds ti)at if legal acquisition can 
be disproved, even after the ex[)iration of a hundred years, (con- 
sidered as the measure of the life of man,) ownership is not 
established by possession, and he accordingly declares that even 
beyond the period of memory, if tliere exist a current tradition of 
the illegality of the acquisition, the enjoyment is not valid.” And 
it is observable that, to render it so in any case, it must have been 
in view of the owner. In fact, according to the original and cor- 
rect doctrine of the Hindoo law, enjoyment or possession can 
never be cause of owuorship ; it is a presumption of it only, hut if 
the want of original title can be shown, the possessing liulder may 
at any time be divested of the property. 'J’his aj)plie8 not only to 
land but to property of every description. Tiio Hindoo canon is, 

‘‘ Acquisition must bo shown ; all else is exception. M< av says, 

“ He who enjoys without ownership for many hundred of years, the 
lord of the earth shall inflict on that criminal the punishment or- . 
daiiied for thieves.” 

Of course these rules are subject to the law of limitation, Act 
xiv. of 1859. 

Heirs tresumptiyp: and ArrAKENT, — The Hindoo law recognises 
the distinction of heirs known in English law as apparent and pre- 
sumptive. With the Hindoos they are styled Heritages not liable 
to obstruction, and liable to obstruction. Tlie former are called 
Ax>ratihcindha, answ^ering with us to the heir-apparent, whose right, 
if he outlive his ancestor, is indefeasible, 1 Stra,. If. L. 131, The 
latter is called Sapratibandhaj those remoter heirs, as brothers, 
uncles, &c., whose right is liable to obstruction by the intermediate 
birth of nearer ones, so that their title is not apparent but pre- 
sumptive only, ib. 

Several wives. — Sons equal in number by each inherit by re- 
presentation according to their mothers, 1 Stra, H. L, 205. 

Sons born after partition. — Where sons are born after the 
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partition, they succeed to the father’s share to the exclusion of the 
divided sons, 1 Stra. //. Z. 182 ; so if there be no after-born son 
the divided sons succeed as heirs to their father’s share, provided 
their father’s wife be not living, post^ p. 328. 

All sons get equal shares, and not according to the mother’s. 
But in some parts the mothers represent equal shares, and their 
sons get equal parts of these shares.* 

Illegitimate childuen. — By the Hindoo law illegitimate chil- 
dren do not inherit unless in the Soodra class, see Ckuoturya Run 
Murdun Spi v. Sahuh FurhuJad Si/iiy 7 Moore's In. Ap. ISfposi 
p. 241. They are, liowever, a charge upon the inheritance, MenUy 
ch. ix. § 178, 179; 3 Dig. 143, 283, and are entitled to maintenance. 
Even among Soodras, if there are illegitimate sons, daughters, or 
sous of daughters, they get only half of what they would have got 
had they been legitimate, the rest being shared among the legiti- 
mate children, 1 Fitra. II. L. 69. 

In No. 124 of 18G1, a question arose whether the grandson of 
a divided uncle took along with, or in })refcrenco to an illegitimate 
son. The decision was that he did neither — the decision giving no 
further claim on the brother s property. Hir Thomas Stf'atige says, 
in one description of the Partner PItaoa, or son of a twice married 
woman, which occurs still in some instances of the fourth order, 
illegitimate sons continue to participate with legitimate ones if 
there be any, and if there be none, nor daughters, nor daughters’ 
sons, they are then not distinguishable in point of inheritance from 
legitimate ones, Mohun Siiajv. Chumun Rai.Bencf. Rep. ante. 1805, 
p. 30; 1 Stra. II. L. 132.' 

The status and kight of the sons of an engl ^man by a 
Brahmin woman living apart from her husband. — Wlien a Brah- 
min woman residing apart from her husband lived with an English- 
man, and had two sous by him, it was held that the sons are 
Hindoos, and that their rights are determined by those of the class 
of Hindoos to which they belong, and that they are to be regarded 
as Soodras, or as a class still lower, and that in the absence of pre- 
ferable heirs they inherit the property of the mother, and of each 
other ; if not, she is a mere prostitute, and of the cognation or re- 
lationship between her and her offspring there exists no doubt 
whatever, Myna Bai v. Uitaram, 2 3fad. II. C. R. 196. 

This was an appeal in pursuance of leave reserved to the re- 
spondents in the case of 3Iifna Bai v. Uttaram, by the decree of 
Her Majesty in Council, dated 30th Nov. 1861, 8 3Ioords In. Ap. 
425. 

The appellants were the plaintiffs in ejectment, the first being 
the widow, and the other devisees under an alleged will of the late 
Jiamaparsad. The only question argued was the validity of Kama- 
pjirsad’s title, claiming as he did under Taukaram, with being 

* Putnibhaga, the term applied to this mode of division, receives no coun- 
tenance from the High Court of Madras. 
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illegitimate sons of a Hindoo married woman of the Gauda Brah- 
min caste, by Hughes an Englishman. It was admitted on behalf 
of the plaintiffs that it could not be pretended that any special 
custom existed ; the right of Ramaparsad to succeed was therefore 
put upon the general ground of Hindoo law. 

The Court {Phillips and Ilollowaij^ J.J.) in delivering judgment 
said, For the plaintiff it was contended that the case is one of first 
impression, that it is really that of a prostitute, and § 363 of Strange's 
Manual shows that there is heritable blood between the degraded 
mother and her children, that the property is self-acquired, and that 
there is no text whatever of Hindoo law which includes inheritance 
between persons so situated ; that Taukaram and Ramaparsad were 
brothers, that in default of issue the mother succeeds to her sons, 
and that Ramaparsad’s right to succeed to his brother would de- 
volve from her ; that the right of children of professional prosti- 
tutes to succeed to their mother has l)eori frequently recognised. 

‘‘ On the other side, it was contended, quoting 1 Sira. H, L, 160, 
that the mother and the children, too, were altogether beyond the 
pale of Hindoo law, that she was civilitcr mortua, that her rights 
had altogether ceased, and that she could not acquire or transmit 
rights ; that this was the fruit, not only of illicit, but adulterous 
intercourse, and that there could be no possibility of inheritance.” 

No authority was quoted on either side here, or in the Privy 
Council. 

‘‘The lords of the Judicial Committee have determined tliat these 
persons have been rightly considered to be Hindoos, and the ques- 
tion of their right is to be solved by the determination of the class 
of Hindoos to which they belong, and the rules as to inheritance 
which exist in that class. If, however, from the anomalous cir- 
cumstances of this case, they cannot bo, with positive certainty, 
referred to any particular class, it seems to us that we are bound 
to reason analogically, and apply to them the rules observable by 
classes to whom their class bears the greatest likeness.” On the 
question of the issue being adulterous the Court said, “ There is no 
doubt that mere adultery, if committed with a man of the woman’s 
own caste, would be cxpiable. The husband might put her away, 
but would be by no means bound to do so. The ancient law is 
clear upon this subject. Menu, ch. xi. § 177, 178, prescribes the 
penance for adulterous connexion. The provisions as to the son 
of concealed birth {gua’situs Jilius) being entitled to inheritance of 
the husband of the mother. Dig, § 249, 250, show clearly that 
mere adultery is not the disabling stigma which codes based upon 
Christianity have made it. Still more curious is the conflict of 
opinion developed by the commentator in the succeeding clauses 
as to the proper paternity of the child begotten upon the wife of 
another, (^6. 252, 253, with notes.) The fact that the procreator 
of those children was impressed with a peculiar status preventing his 
illegitimate children from inheriting to him, renders it unnecessary 
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to pursue this investigation, and we have only adverted to it to 
show that the mere fact of adultery is of very little importance to 
the present investigation. In the view of Hindoo law those chil- 
dren were stained with a blot wholly indelible, and in comparison 
with which the mere adultery of the mother fades away. On this 
evidence she must be taken to have been what is termed a Gauda 
Brahmin, really the product of the union of a Brahmin with a 
Kshetriya w^oman, and according, then, to the tlieory of Menuy of a 
caste intermediate between the two first regenerate classes. She 
must be taken, tlierefore, to have been at least a K&lidrlya in rank. 
As to the father, he was not a Hindoo at all.” 

Looking at Menu^ ch. x. § 44, where he enumerates the races, 
once Kshetriyas, who have from non-communion with Brahmins, 
and their omission of holy rites that are there prescribed by 
the Shasiras, sunk to the lowest of the four classes, it is probable 
that they would have considered this man of the Caucasian race in 
the position of a Soodra. If not a Soodra, he was in the eye of 
Hindoo law, a man of no caste at all, a Meleocha or foreigner.” 
By such connexion the woman became hopelessly outcaste, and 
it must be assumed that she w^as treated as dead to the family 
of her husband; and as Ah(>r Didtois justly points out, that 
the person so sunk from caste docs not descend to any lower caste, 
but becomes altogether outcaste. The mother must be taken to 
bo a w’oman of no caste, living in prostitution. Certainly there 
are many passages of text w’liters who recognise the relationship 
of the son irregularly begotten, to his motlier’s family, Y(fjn(fV((lch(/aj 
quoted iii the Vivada (Jli'mtdvuun, p. 283, A damsel’s child is one 
born of an unmarried woman; he is considered as ti,^ son of his 
maternal grandsire.” Tliis passage clearly recognises the mother 
and her son irregularly begotten as cognate, and the Alltacdiara^ 
quoting (cb. i. s. xi. § 7,) points out, that if the girl is married, 

the child, although not begotten by the husband becomes his own. 
The authorities already referred to as to the son of concealed origin 
also bear upon this point, and seem to show clearly that the 
Hindoo law, although not recognising as the husband’s son one got 
by a man of unequal class, nevertheless gives no ground whatever 
fur supposing that the circumstance of illicit birth severs the union 
between the mother and her son so as not to admit of heritable 
blood between them. This being so, there seems no ground either 
on authority or analogy for contending that if Taukaram had died 
without issue his mother would not have succeeded to him even 
if she were a Soodra, or of a class still lower, as we think she was.” 

• “ That the illegitimate issue of women of the lowest Hindoo classes 
daily succeed to property, both of their mothers and of each other, 
without question or dispute, we can upon our own experience 
affirm. . It would be illogical if it w’ere otherwise, for the illegiti- 
mate son of a Soodra, in the absence of preferable sons, is his heir.” 

'‘We may refer by way of analogy to the practice of Malabar and 
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Canara. There concubinage is the rule, and the whole law of in- 
heritance is based upon the existence of heritable blood between 
the mother and son, quite irrespective of the father. There is no 
agnation at all.” 

“ There is very little authority upon the question now at issue. 
All the passages in the text-books have retereiico to the right of 
inheritance, ex j^cirie jxitx'ntd. The case quoted from the younger 
Macuaghten in the Privy Council is of that character. The doctrine 
in Strn. Man. § 3G3, is fully borne out by the doctrine in the case 
quoted, T'ara Munnee Dossea w. Matee Binteanee^ 7 Sud. D. U. 273. 
It was a suit by a daughter born in wedlock, of a mother who 
afterwards la[jsed into prostitution, to recover from the daughters 
born in prostitution the property of the inotlur. The Court held 
that the plainlifTs title was not made out, because the conduct of 
the mother had severed her from lier natural family, so that the 
plaintitF, her daughter born in wedlock, could not succeed to her.” 
“ In Madras, too, it has never been doubted that the children of the 
p)rostitute succeeded to the property of the mother.” 

“ We have been unable to find tlie least authority for an opinion 
of i/r Justin S^iraitge, that the children must be adopted children.” 
“ Our reastuiing, therefore, is, that there is no authority against the 
existence of heritable blood between the woman and her illegitimate 
offspring. Taukararn and hi^ brother are decided to be Hindoos. They 
are Hindoo sons of a woman who was either a woman of a class lower 
than the fourth of Meuu\s classes, and in this case the sons are 
cognate to her and to each other, as the chiMren of a class not 
twice born out of wedlock, and entitled to iuberit to their mother, 
and only not capable of inheriting to their father because he is 
not a Hindoo at all. If not so, she is a mere prostitute, and of 
the cognation between her and her offspring there exists no doubt 
whatever.” 


There is no analogy between the law of England with regard to 
bastards and the Hindoo law. The Homan la\v, however, which still 
dominates over all systems of ]']urupcaii law, uon ratione imperil sed 


ratlonis imperlo, has dealt with the question. (Jalus says, Dig. 
Tit. viii. fr. 2, ^Midc (that is, of the edict) proconsul naiurali 
ceguitate inoius ()}n'nlbus cog if a tl.^ pcnnlttat honor mn jxjssessionein 


(pios sanguinis ratio vocat ad Itercdl talent licet jure, civil I dejiclant. 


Jtaque etiani vidgo <pisadtl 1 1 her I mat r Is et mater Udlum Ilherormii 
item ipsl fratres inter sc ex hue parte honoruni ])ossesslonem pietere 
2 )ossunt epiia sunt inviccni slhl cognatld^ This great master con- 
siders that in not denying the natural relationship between the 
erring mother and her sons, and of the sons with each other, and 
admitting heritable blood between them, the praetor was moved by 
natural equity.” 

At fr. 4 of the same title, spurivts intestato decesserit jure 


consanguinitatis aut agnationis hereditas ejus ad mdlum pertinet 
quia consanguinitatis et agnationis jura a patre oriuntur proximitatis 
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autem nomine mater ejus aid frater eadem matre natus honorxim pos- 
sessionem ejus ex edicto petere potest” 

Ulpian points to the true distinction, and one which precisely 
meets the present case, and is in entire conformity with the 
doctrine of the Hindoo law. As agnation and consanguinity are 
the offspring of a marriage by the jus civile^ no spurious son can 
have them ; but he is related to his own mother and to his brothers 
by that mother. 

Justin lariy Inst. iii. Tit. v. 4, embodies the same rule, which by 
later legislation he modified. 

The decision recognising heritable blood between illegitimate 
brothers, and between them and their mother, appears, in the ab- 
sence of a lex loci, to be justified by the texts cited from the 
Roman jurists. But we do not agree with the learned judge that 
among Hindoos adultery is regarded in a less serious light than 
among Europeans. The texts of law cited to show that adultery 
is capable of expiation refer simply to spiritual punishment, which 
there is reason to believe w^as inflicted in all ages in all countries 
for the offence j but neither the texts themselves, nor the existing 
feelings and customs of the Hindoos, justify the conclusion. They 
are not more disposed to overlook adultery in their females than 
other people. With respect to the texts referring to 8(»ns of un- 
married damsels, or sons of concealed birth, the Hindoos them- 
selves would be the first to deprecate the possibility of being bound 
by such obsolete law. 

MARlUiiOR WITH bastard’s DAUGHTER — BaSTARD’S RIGHT TO MAIN- 
TENANCE — SOODRA bastard’s RIGHT TO INHERIT ReB»>);TABILITY OP 

PRESUMPTION OF LEGITIMACY WHERE OPPORTUNITY FOR SEXUAL INTER- 
COURSE. — The Hindoo law, independently of special usage or cus- 
tom, does not make illegitimacy an absolute disqualification for 
caste, so as to affect in the relations of life nut only the bastard, 
but also his legitimate children. 

The Hindoo, unlike the English law, recognises a bastard’s re- 
lation to his father and familjL 

By birth, and without any form of legitimation, bastards of the 
three twice-born classes are now recognised as members of their 
father’s family, and have a right to maintenance. 

In the case of Soodras, the law has been, and still is, that bas- 
tards succeed their father by right of inheritance. 

The presumption of legitimacy where there has been opportunity 
for sexual intercourse, is not irrebuttable, Fandaiya Telaver v. Fuli 
T'elaver, 1 Mad. II. C. li. 478. 

This suit w'as brought to recover possession of a zemindary 
estate from the original defendant, who claimed it as an undivided 
brother and heir of the late zemindar, Indiram Ramasvami 
Tdlaver. The zemindary is one which descends according to the 
rule of primogeniture, and the right of the plaintiffs to recover 
depended upon the proof and validity of the title of the first 
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plaintiff as the only legitimate son of the late zemindar by his 
second wife, (the second plaintiff,) his first wife having, as alleged 
by the plaintiff, borne him no issue, and been put away for im- 
proper conduct, and having afterwards married a second husband, 
by whom she had a son. The original defendant, in answer, said 
that the family of the second plaintiff was of a lower and inferior 
caste to that of his deceased brother^ and that the females of it 
have been living in concubinage, without lawful marriage ; that 
the father of the second plaintiff was illegitimate, and the second 
plaintiff consequently was of no caste ; and that, according to Hin- 
doo law, a marriage neither did nor could take place. But he 
admitted the marriage of his brother to the woman stated by 
the plaintiff to be his wife, but that she was divorced for want of 
chastity, and bore his brother no issue. The son of the first wife, 
and his grandmother as guardian, (his mother being dead,) being 
made sup[)lemental defendants, denied the plaintiff's title, and as- 
serted that the charge of nnchastity of the first wife, and that she 
was put away and married again, were false, and set up the title of 
her son as heir. 

The civil judge ruled that the family of the late zemindar and the 
second plaintiff were of the same caste, that a marriage had taken 
place with her, and that the zemindar and she had lived together, 
that he had in all respects treated her as his wifi', and that the 
first plaintiff was the issue of their union ; but held, on the autho- 
rity of a Suder Court pundit, that in law, there was no valid 
marriage, as the father of tlio second plaintiff was illegitimate ; 
that she was therefore a person of no caste ; that the late ze- 
mindar and the sons of the Shastra caste could not contract a legal 
marriage with her j and that the first plaintiff therefore had no 
title to the property. 

This decision was appealed from, and the Court held that a 
marriage in fact bad taken place, and that the second plaintiff’ was 
not the concubine of tlie deceased. 

! Scotland, C. J., in deliveringjudgment said, with reference to the 
point raised, as to the validity of the marriage, on the ground of 
caste, The case presented by the defendant is, that the second 
plaintiff’s father is shown to be the son of a zemindar of Parabuli, 
by a concubine of an inferior caste; and the second plaintiff there- 
fore of no caste As tlie decree of the civil judge rests upon 

the legal effect of the illegitimacy, we will, assuming it proved, 
express our opinion as to whether it was, in Hindoo law, a dis- 
qualification invalidating the marriage. The Civil Court appears 
to have decided that illegitimacy of the father placed him without 
the pale of the caste of his parents, and consequently his daughter, 
(the second plaintiff,) was destitute of caste, and that a valid 
marriage could not take place between the late zemindar, (he being 
of a caste that conformed to the Shastras,) and a woman of no 
caste. 
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It is iiuiiGcessary to make a distinction somewhat refined, and 
which would be difficult to ascertain, between a caste of Soodras, 
conforming in all respects to the Shastras, and one that did not 
so conform, as was the case with the caste of the late zemindar. 
There appears to bo no satisfactory ground for tlic proposition, that 
as respects either caste, the Hindoo law, independently of special 
usage or custom, makes illegitimacy an absolute disqualification for 
caste, so as to affect in the relations of life not only the person who 

is illegitimate, but als(i his legitimate children I am not 

aware that any authority can be found for the proposition ; and in 
priucij)lG and reason, looking to the rights of property possessed by 
illegitimate person^, the law would appear to be otherwise. The 
Hindoo law docs not, like the English law, consider an illegitimate 
person quasi a nil us Jifins. It recognises his relationship to his 
father and family, and secures him substantial rights. 

Under the ancient law, it seems that at one time, in the case of 
the three superior or ‘^regenerate tribes,” sons not born in lawful 
marriage bad rights of inheritance subsidiary to the ‘‘A urasa/' or 
son of a lawful wife, and could perform obsequies, Menu., ch. ix. 
§ 159, IGO, 180 ; M\Uu\ cli. i. s. 11 ; 2 11. L. 191, 211; 

and altbough this, as a general law apydlcable to those tribes, has, 
in respect of inheritance, become obsolete ; yet it is clear law at 
the present day, that by birth, and without any form of legitima- 
tion, illegitimate children of these tribes arc recognised as 
members of tlieir father’s family, and have a right to mainten- 
ance. It is also equally clear, that in the case of Soodras, the 
law has been, and still is, that illegitimate children succeed their 
fixther bv right of iiihoritaiicc, ch. i. sec. 12; 1 IL L, 

152. 

While such is the law as to family estates and rights of an illegiti- 
mate child, it would be anomalous and inconsistent that illegitimacy 
should be declared to be a taint and disqualification for the mem- 
bership of caste in the individual and children ; so to decide in 
this case would, in effect, be giving to illegitimacy, as a disqualifica- 
tion, an oi)eration ^^hich it would be contrary to tlie spirit, if not 
tlie letter, of legislative enactment, (see Act xxi. of 1850,) to allow 
to degradation from caste. 

It is not to be understood, that supposing the late zemindar 
and the second plaintiff' had been of different castes, the marriage 
w'ould have been invalid. The general law a{)plicable to all the 
classes or tribes docs not seem opposed to marriage between in- 
dividuals of diffVrent sects or divisions of the same class or tribe ; 
and even as regards the marriage between individuals of a different 
class or tribe than himself, the law appears to be no more than 
directory, although it recommends and inculcates a marriage with 
a woman of equal class as a preferable description ; yet the marriage 
of a man with a woman of a lower class or tribe than himself, 
appears not to be an invalid marriage, rendering the issue illegiti- 
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mate,* Menu. ch. iii. § 12, seq.; Mltac. ch. i. s. xi. § 2, and note ; 
1 Stra. 11. L. p. 40. According to this view of the law, there being 
no proof of a special custom or usage, the marriage would be valid 
even though the parties had been of different sects or caste divisions 
of the fourth, or Soodra class. 

It becomes necessary to determine whether the alleged heirship 
of the first supplemental defendant is well founded ; for if so, 
he would be entitled to succeed, and the first plaintiff \vould fail 
in making out his title; and here the question of legitimacy depends 
upon paternity. The ])resumption arising from the fact of the first 
supplemental defendant’s birtli, after liLs mother’s marriage with the 
late zemindar, has been rebutted, and his legitimacy disproved. 

Holloway^ J . — That the son of a Soodra, and of a woman between 
whom there has been no formal ceremony of marriage, inherits to 
the Soodra, is clearly shoun by the authorities quoted in 7 Moore's 
In. A}}. 49, t and the decision of the Judicial Committee, that the 
illegitiinato son of Ivslietriya could not inherit, went precisely upon 
the ground that tlie fatlier was one of the twice-born tribes. The 
whole tenor of the judgment shows, that if the father had been a 
Soodra, the son’s right to inherit would have been questionable. 
It follows that tbo illegitimate son of a Soodra is not an out-caste. J 

The presumption of legitimacy, where there has been opportunity 
for sexual intercourse now is, that it is not an irrebuttable pre- 
sumption of law, but that it may, like other presumptions, be re- 
butted eitiicr by direct evidence or by contrary presumption, 
Mvrris V. 5 C . and F . 1G3. It was also held, following a 

doctrine of Lord Eldon, that the conduct of the parties and their 
treatment of the child are admissible, and most material evidence 
upon the question. 

See the ol),^ervations on this case under the head of Partition. 

Eight of a son by a femalk slave — Illegitimate bon of a 
Kshetbiya of a SooBiiA CASTE. — All illegitimate son of a Kshetriya, 
one of the three regenerate castes, by a Soodra woman cannot, by 
Hindoo law, succeed to the inheritance of his putative father. 

Entitled to maintenance. — lie is, however, eutitled to main- 
tenance out of the estate. It would be otherwise if he were the 
son of a Soodra, as the illegitimate children of that caste are en- 
titled to succeed to the inheritance of their father, Chuoturya Run 
Murdun Syn v. Sohnxl J^iirhuhtd Syu, 7 Moore s In. Aq). IS. 

This was a case of the disputed succession to the rajdom and 
zemindari of Eamnagger in Eenga). The Eajah last seised, (the 
putative father of the appellant,) was a Ihijpoot of the Kshetriya 

* This is recognising obsolete law. 

+ Sir W. Macn. IJ. L. p. 18, p. 15, n. ; Mitac. ch. i. s. 12; Jim. Va- 
hana^ p. 151 ; Batt. Miman. s. ii. § 26 ; Datt. Chand. s. v. § 30; 3 Dig. 
clxxiv. p. 143; 1 Stra. H. L. 69, 132; 2 ib, 168; Vencaiaramv. Venata Liitchemee 
Ummal ; 2 Stra. N. of Ccis. 305. 

+ We doubt this. 
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caste. The Rajpoots of Central India, and in the district where the 
Rajdom Ramnagger is situate, are of the Kshetriya caste, and the 
right of succession to the Raj is to be determined by the laws and 
customs of that class. 

The question raised in this case was the right of illegitimate 
children to succession under the Hindoo law of inheritance. , 

This law, it appears, varies acoordiiig to the different classes of 
Hindoos. It is necessary, therefore, in the first place, to consider 
what these classes arc, and where they are to be found. 

The law relating to the right of succession of illegitimate chil-» 
dren is thus stated iu the first volume of Sir W. Macn. Frins. H, X. 

1 8. ^‘Amongst the sons of the Soodra an illegitimate son by a slave 
girl takes with his legitimate brother^ a half share, and where there 
are no sons, (including son’s sous and grandsons,) but only the son of 
a daughter, he is considered as a co-heir, and takes an equal share.” 

In his second vol. p. 15, he states — “ According to Hindoo law the 
illegitimate son of a Soodra man by a female slave, or a female 
slave of his slave, may inherit, but not the illegitimate child of 
any of the three superior classes and he adds, “ If the woman 
were not his female slave the son begotten on her by him would 
have no right to the inheritance, but only a claim to maintenance,” 
referring to Colehroolrs Traiislation of the M it (ml tarn. In ch. i. s. 
xii. of that work, on tlio right of a son by a female slave in the case 
of a Soodra’s goods, even a son begotten by a Soodra on a female 
slave may take a share by the father’s choice. But if the father 
be dead the bx’ethren should make him partaker of a moiety of a 
share, and one wlio has no brothers may inherit the whole pro- 
perty iu default of a daughter’s sou. In clause three it is stated 
“ that the rule docs not apply to the three superior regenerate 
classes.” From the mention of a Soodra in this place, it follows 
that the son begotten by a man of a regenerate tribe on a female 
slave does not obtain a share even by the father’s choice, nor the 
whole estate after his demise. But if he be docile he may receive 
a simple maintenance, 1 Stra. II, L, 70. 

In another treatise on the Hindoo law of inheritance, also tran- 
slated by Colehrooke^ and which is the great authority iu Bengal, 
the Daya Bhagd of Jimnta Yalunia^ p. 151, the same doctrine is 
to be found as Avell as in the treatise on Adoption. The DattaJea 
MimansOj s. ii. cl. 26, p. 32, and the Datt. Chand, s. v. cl. 30, p. 
205, translated hy Sutherland, the third vol. of the Digest, p. 142 ; 
1 Stra. H. L. GO, 132 j 2 ih. G8. A decision on the right among 
Soodras of illegitimate children to inherit is reported in Sir 
Thomas Strange's Notes of Cases at Madras, Vencataram v. Yencata 
Lutchemee Unimal, vol. ii. p. 305. In his fragment he says, the ille- 
gitimate children of Soodras inherit; but in the case of illegitimate 
children begotten by a regenerate man the law is different — they 
are entitled to maintenance only. 

It seems, then, to be established by an unusual concurrence of 
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authority that, according to the law prevalent where this property 
is situated, (in the district of Sarun, Bengal,) the illegitimate son of 
one of the three regenerate or twice- born races cannot succeed to 
tlie inheritance of his father.” 

Minor — If the heir be a minor, a guardian should be appointed 
for him, to whom the care of his property should be committed, 
until he is of age to take possession himself. See title Minority, 
ante^ p. 63. Where sons or their issue are minors, full shares are 
reserved for them, under the charge of guardians, either specially 
appointed or assumed as such by the law. In general minority 
ceases on completion of the age of sixteen. In any of the three 
superior classes on his ending his studentship, and returning home 
from his preceptor, MenUj ch. viii. § 27 ; 1 Diej. 21)3 ; the Rattiacara, 
3 ib. 543; 1 ^tra. IL L. 133; 2 ih. 76, 77, see p. 63. 
Zemindars are minors until eighteen, by Madrtu Reg, v. ot 1804. 

The natural guardians are the father, mother, elder brother, and 
paternal relatives. Any one of them, however, may bo superseded 
by a decree of a Court, and incompctency in any one passes the 
right of guardianship on to the next. Although wo have said a 
guardian should be appointed, yet it is not necessary that he 
should be si)eoially appointed as such, for the person entitled to 
be a guardian will always be assumed in law to be such. See 
Minority, ante^ p. 64. 

With regard to the appointment of guardians, see Mad, Reg. v. 
of 1804, and Act ix. of 1861 of the Legislative Council of India, 

It will have been seen from the foregoing, that property under 
the Hindoo law descends lineally, and vests in the legitimate male 
issue before the female. See M<dal)ar and Canara Law, post, pp, 
306, 309. 

Undivided family. — According to the law of inheritance, all 
legitimate sons living in a state of union with their father at the 
time of his death succeed equally to his property. 

Primogeniture. — The right of primogeniture was never a great 
favourite with the Hindoos ; it, however, formerly prevailed to a cer- 
tain extent. But with other usages it has been abolished. Talevar 
Singh v. Pahlwan Singh, 3 S, D. A. Rep. 203. Formerly the 
first born son was entitled, if he possessed extraordinary merit, 
bodily, mental, or moral, to the most valuable chattel, or the best 
room in the best house, 1 Sira. IF. Jj. 184, 193. The eldest son 
is the managing member wliere there are sous by different wives, 
and one party claimed that the estate should be distributed accord- 
ing to the number of wives, without reference to the number of 
sons born by each, a distribution technic, illy called pntnihhaga, 
averring that such had been the knlachar or immemorial usage 
of the family ; but the Court determined that the distribution 
amongst them should be made not with reference to the mothers, 
but with reference to the number of sons ; being of opinion that 
although in cases of inheritance the kulachar or family usage has 
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tho presumptive force of yet to establish kiilachar it is neces- 
sary that the usage should have been ancient and invariable, 
Bhijroochund Rai v. Russoomuniy 1 ib, 29 ; Shea Bahsh Singh v. 
Tutteh Sing^ 2 ib. 2G5. 

Public and private - property of a rajau. — Scmble. There is 
a distinction between the public and private property of a Hindoo 
sovereign, as u])on liis death his private property goes to one set 
of heirs, and the raj and tho public property to tho succeeding rajah. 
See fosty p. 401. 

The general rule of tho Hindoo law of inheritance is partibility. 
The succession of a single heir, as in the case of a raj, is the excep- 
tion, S('c/yt(fri/ of Stnie in Council of Indio v. Kamackee Boye 
Scdiabciy 7 Jlfootnfs In. jij). 47G. 

Evidence of descent of zemindar's estate to eldest son. — 
In a suit by a younger brother against the eldest brother for par- 
tition of a zemindary estate, it was held that family usage and 
custom for eight generations for the zemindary estate to descend 
entire to the eldest son, to the exclusion of the others, was evidence 
that it was not dirigible propert}", Rotrut IJrjun Sing v. Rawut 
Ghunsienn Sing^ 5 J/oorcs In. A />. 1 Gl). So family usage for four- 
teen generations, by wliich the succession of the raj zemindary of 
Tirhoot had uniformly descended entire to a single male heir, to 
the exclusion of the otljer members of the family, has been upheld, 
Baboo Singh v. M(diaraia Singh y G Aloo/rs In. Ap. 1G4. 

The Judicial Committee, in delivering judgment in this case, 
said, The principle uj)on which wo are about to proceed in this 
case admits of no doubt or que.stion whatever. By the general 
law prevaling in this district, and indeed generally under the Hin- 
doo law, estates are divisible amongst the sons when there are 
more than one ; they do not descend to the eldest, but are divisible 
amongst all. With respect to a raj, as a })rincipality, the general 
rule is otherwise, and must be so. It is a sovereignty, a princi- 
pality, a subordinate sovereignty and principality no doubt, but 
still a limited sovereignity and principality, which in its very 
nature excludes the idea of division in the sense in which that 
term is used in the present case.” Again, there is no doubt that 
the general law with respect to inheritance as well as birth, 
in the case of great families where it is shown that usage has pre- 
vailed for a very long series of years, may be controlled unless 
there be positive law to the contrary. Failing all Other claimants 
the property of the inferior classes vests by escheat in the king. 
The' estates of Brahmins descend eventually to Brahmins, or 
learned priests, and not as an escheat to tho king. This is a fixed 
law, says AfenUy ch. ix. § 189, for the king to take it, except for 
protection and preservation for the rightful owner, would bo sacri- 
lege, equivalent to that of appropriating what has been consecrated 
to the gods, 3 Dig. 587, Bather than that it should so escheat, 
should there be none of the same class competent to take it, 
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(meaning probably as before in the same town,) it is to be cast into 
the water, Narada, 1 Dig. 335, 336; 3 ib. 541; 1 Stra. II. L. 150. The 
last author adds, with characteristic simplicity, ‘‘a figurative decla- 
ration doubtless never intended to be literally and invariably en- 
forced,” but which really can mean nothing more than tliat it 
should be abandoned to the first corner, as must be evident, for no 
obligation to perform obsequies is imposed. See posi^ p. 302. 

The competency to benefit the deceased in the solemnisation of 
exequial rites forms the consideration for the succession, whilst the 
order of succession is regulated by the degree of benefit conferred, 
Jim. Yahtno, ch. xi. s. vi. § 2D, 31. Benefits conferred by (he 
nearest of kin are regarded of more importance than those offered 
by one more distantly allie<l, 3 Dig. 526, 455. See ante, p. 231. 

Self-acquired property. — The self-acquired property of a co- 
parcener immoveable and moveable, vests wliolly in his male issue 
as far as the great-grandson. Failing male issue, it goes to his 
united brothers and their line, Stra. Man. § 351. 

In yaradi 2 X‘rnmaf Udaiyan y. Ardniatri Udaiyan, \ Mad. II. C. 
R. 412. j\lr Justice Holloway sa^’s, I have always understood 
that in this Pi’csidency, at least, the law was clearly that the im- 
moveable property of an undivided member of a Hindoo family may 
go to his surviving co-parceners, whether such 2 )ropL‘rty was self- 
acquired or ancestral. During his life he is entitled to the separate 
enjoyment of his self-acquired immoveable jn'operty, with the right, 
if he have no male issue, to alienate the same. On his death, with- 
out male issue, if not previously alienated, it devolves on his co-par- 
ceners. But his widow, whether childless or not, has no title to 
anything but maintenance. The author oi Mdaeshara w’as clearly 
of Dai 'csvards opinion, Miiac. ch. ii. s. i. § 8. “The rule deduced 
from the te.xts that the wife shall take the estate, regards the widow 
of a Be[)aratcd brother.” And it may reasonably be inferred that 
an author who laj’s down that a widow inherits when her husband 
was divided, was also of opinion that she would not inherit when 
the deceased was undivided. 

In the Sivagnnga case, it was ruled tliat oven where the family 
was undivided, the widow inherited the self-acquired j)roperty of her 
husband in jmefereiice to his male kin, D Moords In. Ap. 539. 

On failure of male issue the succession is thus enumerated in 
the Mitacshai^a, ch ii. s. i. § 2. The wife and the daughters also, 
both parents, brothers* likewise, and their sons.t Gentiles, cog- 
nates, a pujfil, and fellow student. On failure of the first amongst 
these the next in order is indeed heir to one leaving no male issue. 
This rule extends to all classes and persons, ib. ch. ii. s. i. § 3. 

1 Mori. Dig. 319; 1 Moore's hi. Ap. 132. 

This rule or order of succession extends to all tribes, whether the 

* Balam Bhatta includes sisters, 
f Balam Bhatta includes daughters of sons. 
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Murdhavasikta and others in the direct series of the classes, or Suta, 
and the rest in the inverse order, and as comprehending the several 
classes, the sacerdotal and the rest, Mitac^ ch. ii. s. i. § 4. 

Section III. 

INHERITANCE BY FEMALES. 

Females inherit vndivided families only — Their daughters* heirs 
differ according to marriage — Woman*s fee — Widow — Selffac- 
quired 'property — Childless widoiv — llight of widow with a power 
to adopt which has not been exercised by her — Similar to posU 
humous son — The ividow of a son cannot claim through her 
husband if he has died daring the life of his father — Whether 
the uidow is entitled to inheritance or merely to maintenance — 
Several wives — Indivisible and self-acquired property — Grounds 
of the widow's right of succession — Widow's right to succeed to her 
husband's ancestral pj'opcrty — The widow's right of succession to 
self acquired pn'operiy of her husband^ ivho was a member of an 
undivided family — If partition not complete residue left undivided 
— Two principles on which rule of succession depends — Self acquired 
immoveable property — Nature of a widow's tenure — Life estate--— 
Estate tall — Widow’s right to accumulations of joint estate — Main- 
tenance — Widoiv’ s power over her husband's property — Widoiv's 
right in undivided estate — Widoiv must he chaste — Consequences 
of infidelity — Abandonment of blameless wife — Wife s sp>€cial pro- 
perly — Where 'tnith.ouf is'oie — The husband surviving — 

Son-indaw — Where widow leaves issue on re-mamriage — Daugh- 
ter's right after death of sonless icidow — Their order of suc- 
cession — In Bengal — Benares — Bombay — Mithila — Womens 
separate qiroqwriy — SeJfacqnh'ed — Applicable in 

every q^^^^ibfe case — Self acquired property — Daughter's son 
— Mithila school — Order of succession — Succession in descend- 
ing lines stops with daughter's son — Daughter's grandson — 
Daughter s daughter — Grand-daughters — Where one of several 
daughters who succeeded as maiden dies, leaving sons and sisters 
— Where one of several daughters who had as marr'ied women suc- 
ceeded dies, leaving sons, sisters, and sister s sons — A. B, and (7. 
succeed — A. dies childless, B, has one son, G. has three sons, C. dies 
before A. — On failure of daughter's issue estate reverts to father' i 
heirs. 

Females inherit only in divided families, Elberlinq 68, or on ex- 
haustion of male undivided members, Stra, Man. § 353 ; even in an 
undivided family a widow takes the self-acquired property left by 
her husband, Shivagunga 9 Aloore's In, Ap. 539, No daughter 

can claim until after any surviving widow, 1 Stra. H. I. 138, post, 
pp. 248, 249, 

Property vesting in a female descends first ‘to her daughters, 
the unmarried having preference over the married, and the un- 
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endowed over the endowed, then to her daughter’s daughter, 
daughters’ sons ; sons; and sons’ sons, Sira. Man. II. L. 354; 1 Sira. 
H.L.dlf Mitac. ch. ii. s. xi. § 9, 13 ; the distinction also prevail- 
ing in favour of those who have or may have sons, Stra. J/. ih. 
citing Sniriti Chand. post. 

That which a widow has derived from her husband on tho ex- 
haustion of the male line goes to his kindred in* their order, Stra. 
M. II. L. 354. 

Heirs differ according to forji of marriage. — That w^hich a 
woman may have received in gift from her own family returns to 
the donors, if alive, should her marriage have been of a disap- 
proved species, namely, Raesham^ J.^soorc(, or Paishacha. If the 
donors are dead it goes to her husband and his kindred, Stra. J/. 
II. L. § 354. 

If the marriage were of tho disapproved sort, hiiling tlie son’s 
son, the property would go to lier mother, afterwards to her father, 
and after him to his heirs. Should the marriage have been of an 
approved species, namely, Rralima, Dutm^ Arslia, P rajapatya, or 
(raiidharva^ the above gifts go to the husband and his kindred, I Stra. 
H. L. 51 ; Mitac. ch. ii. s. xi. § 2; Smriii (Piatidrihi ; Stra. M. § 354. 

1 Macnayhicn^ P. II. L. 38, says stridhun, which has once de- 
volved in succession, is ever after governed by the ordinary 
rules of iulioritaiice. This is true to a certain extent if the strid- 
hana devolves on a male. But if on a female it continues to bo 
regarded as stridhun, according to the doctrine of the Mitac. to 
which Macn. refers in the passage from which the quotation is taken. 

Woman's fee. — The woman’s fee, or the gratuity given to her 
on her marriage by the bridegroom for purchase of household 
utensils, cattle, <kc., {Smrltl Chand. Mayookhuni,) as an exception, 
goes to her brothers of tho whole blood, 1 Stra. II. L. \ Stra. 
Man. § 355. 

Betrothed females. — Any nuptial presents a female may have 
received from her intended husband in anticipation of marriage, 
are returnable to him on lier death unmarried, the charges on 
both sides being first deducted therefrom. The whole brothers 
shall have the ornaments for the head and other gifts presented to 
the maiden by her maternal grandfather, or her paternal uncle, or 
other relations, as well as tlie })roperty which may have been 
regularly inherited by her. For Baudhayana says, the wealth of 
the deceased damsel let the uterine brethren themselves take. On 
failure of them, it shall belong to her mother, or if dead to her 
father, Mitac. ch. ii. s. xi. § 30. 

Widow. — In default of sons, grandsons, and great-grandsons, 
the inheritance descends lineally no farther, and tho widow suc- 
ceeds, her place being assigned her in every enumeration of heirs 
next after sons, and before daughters. According to the Bengal 
law, whether lier husband has separated, or was living as a member 
of an undivided family, she takes his property, Jim. Yahana, xi. 
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B. i. § 46; 1 Stra. 121. But, according to the other echools, tiie 
widow succeeds to her husband's property only where he was sepa- 
rated from his brethren, an undivided brother being held to be 
the next heir, ib, 2 Sira. H, L. 233, Coleh. The widow, however, 
is in such case entitled to maintenance, Mitac. ch. ii. sec. i. § 20 ; 
Stra, 121, 134. 

The author of the Sinritl Cliandrika cites Brilm^paU^^ViA Praja.pati 
as his authorities for the doctrines laid down in ch. xi. respecting 
a widow’s right of succession. Brlhaapati ordains that the widow 
of a deceased man wdio left no male issue, takes his share notwith- 
standing kinsmen, a father, or uterine brother be present. Pra- 
japatiy referring to the widow, observes, § 4, “ Having taken his 
moveable and immoveable property, tho precious and the base 
metals, the grains, tho liquids, and the clothes that are duly offered 
at his montlily and lialf yearly repasts,” § 20 ; see Mayulclia, ch. iv. 
8. 8, § 2. Brihaspati again observes, “ Whatever property a man 
possesses of any kind after division, whether mortgaged or other- 
wise, the wife shall take after the death of her husband, w'ith the 
exception of fixed property, § 23. What the meaning of tho ex- 
ception “ fixed property” is, does not clearly appear, but in accord- 
ance with the universally received opinion, the widow of a man 
dying without male issue, wlio is sc])aratc from his ]^arcencrs, is 
entitled to succeed to all her husband’s property. The author of 
the Smriii Cluiuclrika, at 24, observes, “ The purport of tlio text 
is, whatever is the property of a deceased husband, whether cousist- 
ing of moveables or immoveables, wdicther pledged or otherwise, 
the widow alone takes where tho husband was divided member 
of tho family.” But somewhat inconsistently in the following 
paragraph, says, in respect to the exception of fixed property.” 
This exception is applical)lo to a Pafni, who has not even a daugh- 
ter, for if it were to be hold applicable to any widow generally, the 
passage would be inconsistent with that of already cited. 

No authority is quoted to justify the doctrine, that to entitle a widow 
to succeed to immoveable property she should have a daughter. 

According to the doctrine of the Sniriti Ch((H(/n'ka, ch. xi. p. 168, 
(translator’s summary,) which is of great and paramount autho- 
rity in Southern India, a widow being the mother of daughters, 
takes her husband’s property, both moveable and immoveable 
where tho family is divided. 

A DAUGHTER. — Tlio translator omits to notice the absence of 
authority in his summary. The J\lUac, ch. ii. s. i. very clearly 
lays down the right to succeed in tho widow as being iiTcsf)ective 
of the necessity of having daughters; Vrddha'idmtre, Yrhady Vishnu, 
Katyayana, and VrihasiKitl^ arc cited at § G, in support of the 
author’s views. These authorities place no such restriction on the 
widows right of succession as the author of the Smriti Cliandrika 
has done. According to the Bengal law, Jimuta Vahana, ch. xi. 
8. i. § 46, says, a widow succeeds whether her husband was divided 
from his co-projwietors or not. 
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The Vyavahara Mayuhhay ch. iv. s. viii. § 1, agrees with the 
Jl/itoc., and although he had the text of Briha^pati before him, which 
the author of the Smriti Chandrika construes to mean that a widow 
who succeeds to immoveable property should have a daughter, he 
does not draw this distinction. And it has been held at Bombay, 
that the widow of a Hindoo who died without male issue might 
give away her husband’s property in kridinarpana^ ‘‘ grant of lands 
in propitiation of krshna^'^ notwithstanding the existence of a 
sister s son, provided she herself have no son, or other near heir 
of her own, whose rights would bo affected by such gift of their 
inheritance to another, Knjmor Bhuwaiiee v. Sevalcrani Scojslmnker, 

1 Borr, 405, 1 jVoyl. I)iy. 205. 

The widow of the deceased husband without male issue is sole 
heir to his moveable and immoveable property, as she takes before 
the daughters, 1 //. X. 133. Kceriit JSing v. Koolaliul Sing, 

2 Moores hi. Ap. 331 ; Coitsseeronth By sack v. JI urrosoondery 
Dossee^ Alorleits JJecrecs^ 85. 

Self-acquired riioPERTY. — By the law of inheritance, as pre- 
vailing in the southern parts of India, separate acquired estate 
descends to the widow in default of the male issue of the deceased 
husband, Naiehiar v. U<(jah of Sluvaipinga^ 9 J/oore, v. 539. 

AVhen the estate is in the nature of a principality, impartible 
,and cai)ahle of enjoyment by only one member of a family at a 
time, it descends to the widow in default of male issue, Katama 
Natch'iar v. The Jlajah of Shlvayiniffo, 9 Moore's In. Ap. 539. 

A Hindoo widow, whether childless or not, stands next in the 
order of succession. Daughters can only succeed on failure of 
their mothers. If there are two wives, and one dies leaving a 
daughter, the daughter always inherits after the widow, and would 
get nothing till the death of the surviving widow, who would take 
all the pro[>erty. 

Where A. had two wives, B. and C. ; and B. })redeceased A., 
leaving three daughters; and C. survived A., and was childless, 
Hehl, that C. succeeded to A.’s property in preference to the three 
daughters, Pey'<onm(d v. Venkatammfdy 1 Mad. 11. C. T. 223. 

This was an ajipeal from the decision of the civil judge of 
Madura, affirming the decree of the acting subordinate judge of 
Madura. The plaintiff in th.e suit claimed certain moveable or im- 
moveable prupertj^ belonging to Yenkatasvanii, who had two wives, 
one of whom predeceased him, leaving three minor daughters. 
The other survived him, a childless widow, and was the first de- 
fendant in the suit. The question was, whether, under the cir- 
cumstances, the minors were entitled to take or the widow ? The 
subordinate judge decided in favour of the daughters, and the 
civil judge affirmed his decree upon the authority of Macnayhten 
and Btrangey observing that the point is, wliethcr the fact of the 
minor’s mother having died prior to her husband, affects the 
minor’s claim ; but this the Court is of opinion it does not. Ap- 
pellant, (first defendant.) as a childless widow cannot by Hindoo 
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law inherit She is only entitled to maintenance or a moiety of 
her husband’s moveable property. Daughters do inherit and take 
by representation according to their mothers, Stra, Man. § 331. 

From this decree the plaintiffs on behalf of the daughters ap- 
pealed, and Strange^ J,, in delivering his judgment said. We are 
unable to concur in the view taken by the lower courts of the 
Hindoo law of descent regulating the transmission of the property 
in dispute ; we are not called upon to decide between the relative 
rights of the two wives, namely, the mother of the minors, in whose 
behalf the suit has been brought, and the first defendant, the one 
as having borne children ; the other as childless j nor have we to 
say whether or not any such rights transmitted by their mother to 
the said minors would prevail against the first defendant. For the 
fact that the minor’s mother died before her husband shows that 
the estate never vested in her, and consequently could not be 
transmitted through her. The minors have thus no rights deriv- 
able from their mother, whatever rights they possess must be trace- 
able from their father. Now, it is indubitable that a widow, 
whether childless or not, stands next in the order of succession on 
failure of male issue, and that daughters can only succeed on 
failure of widows. The law being thus, the minor daughters can 
have no right to the estate during the lifetime of his widow, the 
first defendant. 

The law is the same in Bengal. If a wife shall die in the life- 
time of her husband, A., she, the deceased wife, having left a daughter 

B. If A., the father of B., shall then die, leaving a childless widow, 

C. and his daughter B. surviviug him, C. shall first take the estate, 

and upon her death it shall go to B., Macn. (Jims, on 11. 9 ; Rnvee 

Bhudr Sheo Bhudr v. Roops Slmnl'er Slfind^erjee, 2 Borr. 656 ; 1 
MorL Dig. 313, § 57 \ Yyuvham Maynkha, ch. iv, s. viii. § 3, 10, 
11, 12 ; Mitaesharaj ch. ii. s. i. § 6 ; s. ii. § 1-4. 

A Bengalee bequeathed all his property, moveable and immove- 
able, to his family idol, and directed that his property should never 
be divided by his (four) sons, <kc., in succession, but that they should 
enjoy the surplus proceeds only, and in the event of disagreement 
between the sons and family, directed that after the expenses at- 
tending the estate, <fec., and maintenance of the family, and what- 
ever nett produce and surplus there might be, should be divided 
annually among the members of the family. At the date of the 
will the family were joint in estate, food, and ownership. The 
accumulations of the income were divided as directed. One of the 
sons of the testator died, leaving three sons, one of whom also died 
without issue, leaving a widow. Held, that the direction contained 
in the will that the property should go in the male line, did not 
exclude the widow of the grandson of the testator, and that the 
widow was entitled to a third share of a fourth part of the property, 
and accumulation without prejudice to her rights as a Hindoo 
widow when the property should be divided, Sonatum Bysack v. 
Sreemutty JnggiUsoonaree Dossee^ 8 Moores In. Ap. 66. 
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Ab to the capacity to inherit in Bombay, see Laroo v. Sheo^ 1 
71 ; IchJmram Shumbhoodas v. Prumanund Baeechund, 2 ib, 471, 
Right of widow with a power to adopt which has not been 
EXERCISED BY HER. — A childless Hindoo in Bengal authorised his 
widow to adopt a son at his decease, the widow did not exercise 
that power, and many years after her husband’s death brought a 
suit as widow, claiming his succession in the family estates. Held, 
that the mere fact of there being authority given her by her 
husband to adopt a son did not before an adoption had actually 
taken place supersede and destroy her personal right as widow to 
sue, Ramundoss Mookerjea v. Mt. Tarinee, 7 Moore's In. Ap. 169, 
In this case, it was contended by the defendant, that since in her 
plaint the plaintiff admits that she had the authority of her hus- 
band to adopt a son, her personal right as a widow must be taken 
upon her own statement to have lapsed, the right vesting from the 
date of her husband’s death in the boy thereafter to be adopted by 
her according to the principles of Hindoo law, citing in support of 
this doctrine the case of Ileejayah Dihbeah v. Shcwia Soondree 
Dibbeah, S. D. A. 1848, p. 762, which was decided after the present 
case was brought before the Sudder Ameen, who admitted the 
plaintiff’s right to sue on the authority of an unreported case in the 
S. D. A. oi Bhoobuniswaree Dibbeah v. Kubmimneej 10th April 1821, 
The Appellate Court, in the present case, came to the con- 
clusion, differing from the decision in Beejayah's case, and held that 
the fact of an authority to adopt a son being possessed by the 
widow, does not supersede or destroy her personal rights as widow, 
and that those rights continuing in force till an adoption is ab- 
solutely made, there is no bar to the plaintiff's claim as widow. 
The Court proceeded to show, that no reliance could be placed 
upon the opinion of the pundit in the case under appeal, for the 
cited case of Ranee Kiskonmunee v. Rajah Oodwunt Singh, 3 S. D, A, 
228, in which the pundit held, that the moment permission to a 
widow to. adopt a son was pronounced, it had the same effect as if 
a child had been conceived in the womb of the widow, and her 
intention to adopt under the permission operated, to all intents 
and purposes, as if she were enciente, and that a boy subsequently 
adopted by her had all the rights of a posthumous child. It is 
manifest that although the pundit stated, in his opinion, the suit 
for a personal right as widow could not lie under such circumstances, 
he has, when citing authorities, assumed the main point at issue, and 
has quoted only texts which are quite valueless as to the doubts pro- 
posed to himself. The case oi Ranee Kishonnmnee v. Rajah Oodwunt 
Singh, turned on another point — viz., whether a retrospective right 
could be claimed by a son after he had been adopted, so as to bar a 
sale made by his adoptive mother, previous to his adoption, to the in- 
jury of his rights, at that time contingent and eventual, but which 
actually accrued to him on his adoption. In that case, the son, 
when adopted, became the undoubted heir, and it was of course 
the correct doctrine, that no sale made by a widow who possesses 
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only a very restricted life interest in the estate, could Have been 
good against any ultimate heii', whether an adopted son or other- 
wise, unless made under circumstances of strict necessity. The 
case therefore refers only to the rights claimable by an adopted son 
after adoption made. 

There is no doubt as to the declared right of a widow in Bengal 
to succeed to her husband^s estate upon his death, in default of 
lineal male heirs, down to the great-grandson in the male line. 
If no text can be shown for tlie suspension of tlie rights of a widow 
actually jmegnant, it is still more certain that there is no similar 
provision for the divestiture of right in the case of a widow held 
only to be constructively pregnant of a son, through the effect of 
permission to adopt. 

The single passage of the Hindoo law on which the objection to 
the widow’s I’ight, cither in the case of a real or constructive 
pregnancy is directly rested is the following, — which is noted in the 
two cases of Ilanee Kishonmunee v. Rajah Oodwimt Singh, supra; 

Ranikisheii Surhhyl v. 3/ws. Sri Miiiee Dibia, 3 S. D. A. 367, and 
of which the translation from (Jolebi'ooke s translation of the Daya 
Bhaga, ch. i. s. 45, is subjoined — viz., “They who are born, and they 
who ai'e yet unbegotten, and who are actually in the womb, all re- 
quire the means of sup])ort, and the dissipation of their hereditary 
maintenance is censured.^’ It has been contended, that this pre- 
scribes a moral rather than a legal obligation, and would militate 
against the admitted right of a Bengalee Hindoo father to dispose 
of his property according to his own choice by wdll. But the text 
refers to a contingent and future, not to a j)resent right. Consist- 
ently with this, we find that the right accruing to an after-born 
son in regard to real ancestral ju'operty, is thus described in the 
same Treatise, ch. vii. § 11, 12. That is declared by Yislinu — “ Sons 
with whom the hither has made a partition should give a share 
to the son born after the distribution.’' So Yajnavalchya, ‘‘ When 
the sons have been separate, one afterwards born of a woman equal 
in class, shares the distribution ; his allotment must positively be 
made out of the visible estate, corrected lor income and expendi- 
ture to which is appended the following note by the commen- 
tators, SriJcrishna, <fec., as to the words, ‘‘ must positively ; ” the 
particle ‘‘va” is affirmative, and what has been consumed is con- 
sequently excepted. See also the Daya Krama Sangraha, as to 
the right accruing to sons after-born, ch. v. s. 21-24, so that the 
after-born son’s right is to his share of the estate as it stands at 
the time of his birth, and not retrospectively, with reference to its 
state at any supposed period of his conception. 

A strong illustration is drawn from the law of partition, accord- 
ing to the Mitaeshara, ch. i. s. vi. § 11, 12, that if the pregnancy 
of a brother’s widow be manifest at the time of partition, it should 
be postponed until after the delivery. Some commentators, as 
will be seen by the note, hold the sense of the passage to be, that 
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partition may at once take place ; but that a share shall be set 
apart for the widow, who is supposed to be pregnant ; and when 
she is delivered, the share is to be assigned to the son ; but this 
interpretation is rejected by others, chiefly because, according to 
the law of the Western schools in regard to an estate still undi- 
vided, widows are not entitled to participate as heirs. 

The clear inference is, that could a widow liave been heir, as 
she incontestably can in Bengal, she might have been admitted in 
her own right during pregnancy, tJie share devolving upon the 
son only on his birth. 

As to the law of Bengal, it need only be added, that the com- 
mentator when expounding Jini. VaJidna, ch. i. § 

43, tiie peculiar doctrine of the Bengal school, as to a rii;ht of in- 
heritance not vesting in the son till after the death of the father, 
says of a passage of (huitama^ cited in the J\[ltdcsh(ira^ on birth 
being the means or cause of the acquisition of property, that the 
text is unauthorised, or if it be authorised, it relates to the case of 
one whose father dies while the child is in the mother’s womb. 

Here is an express and conclusiv^e reference to actual birth afeerthe 
death of the father, as to the period of the coinmonceinent of the right. 

Of authorities other than the text of law and commentaries the 
following may bo quoted : — 1 AVr W. 3facn. Prins. of II, L. p. 2, says, 
“The most a])proved conclusion appears to be, that the inchoate 
right arising from birth, and the relinquishment by the occupant, 
(whether eflected by death or othei’wise,) conjointly create this 
right — the inchoate right which jneviously existed becoming per- 
fected by the removal of the obstacle.’' 2 Stra. II, L. 127, Cole- 
brool'e, “Presuming the property here spoken of as the W’oman’s to 
have been wdiat devolved upon her by the death of her husband, 
and not to have been her proper strldhana, it ceased to be hers at 
the moment of a valid adoption made by her of a son to her hus- 
band and herself; in the same manner as property coming into 
the hands of a pregnant widow by the same means cannot be 
used by her as her own after the birth of a son.” 

An adopted child is in most respects precisely similar to 
A POSTHUMOUS SON. — From the moment of the adoption taking 
effect, the child became heir of the widow’s husband, and the 
widow could have no other authority but that of mother and 
guardian. The only means of evading the application of this 
opinion, so weighty and so direct to the point, has been by argu- 
ing that it was given in regard to a Madras case, and had referred 
to the law of the Mitaeshara , 

But, first, no distinction between the two schools, as to the point 
in question, is in any way alluded to in the opinion ; and next, the 
case itself was one of succession of a widow to the separate pro- 
perty of her husband, in which case a widow has the same right 
under the Mitaeshara as she has in all cases under the Bengal law. 

There is a difference between the two schools as to the period at 
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which after birth the rights of sons over the property of the father 
commence. The Mitac&hara holding the commencement imme- 
diate, and the rights of the sons to be concurrent with those of the 
father, (as with us in the familiar case of an entail ;) the Bengal school 
holding the rights of the sons to commence only on the death of 
the father. But there is nothing in that difference which affects 
the applicability of Colehrooke' s opinion to the case of sons in Bengal 
as well as elsewhere, antecedent to birth. See the dictum of the 
Privy Council in Dhurm Das Pandyx, Mt Shama Soondri Dihiah ; 
3 Moords Jn. Ap. 243. 

Now, upon the authorities, there can be no doubt that that 
is the result of an act of adoption, because the property is 
in the widow from the death of the husband till the power of 
adoption is exercised. Then that adoption divests it from the 
widow, and vests it in the adopted son. Authorities are not 
quoted for this opinion, nor does the point appear to have been 
discussed in this case. But the passage shows the sense of the 
highest judicial authority as to the admitted doctrine on the' subject. 

It is true that it is a mere dictum of the Privy Council, the 
point not having been discussed in the case, and no authorities 
having been cited. Nevertlieless it shows the opinion of judges 
who are familiar with the princi]>lcs of Indian law. 

An anonymous case, 2 Marl, Dip. 18; Mnssuniaut Bkuwani 
Mnneex. Mussumattt Sohdchiia^ 1 S, D. 322, (1811 ;) Kuruna 
Alai V. Jai Chandra Ghos^ i) /A 42, (1830;) Kishen Lockan Bose 
V. Tarini Dasi, ih. 55, (1830;) Lakhi Briya v. Bhairah Chandra 
Chandhari, ih. 315, (1833;) Mussumaift Uimulta Chowdrayn v. 
Afussnnumt Pudoo Manee Choivdrayn, 4 D. A. 19 ; Mussumaut 
Suhadra Chowdryn v. Goluhiath Chowdry, 7 B. D. A, 143, were 
commented upon and distinguished. 

Other points of speculative doubt and nicety were referred to 
in the argument, but were not discussed in the judgment — viz., 
as to the po.ssibil]ty of right present and contingent in a child from 
the moment of its conception in the womb ; as to what is the pre- 
cise time of vital conce])tion and existence, according to Hindoo 
law and custom ; as to the analogies between the condition of a 
widow who has received permission from her husband to adopt, 
and of a widow naturally pregnant ; as to the abstract causes or 
grounds of inheritance. See 7 Moores In. Ap. 180» 

The widow of a son cannot claim through her husband if 
HE has died during THE LIFETIME OF HIS FATHER. — A Son lUairied 
and died in the lifetime of his father, the father previously to his 
death disposed of his property for the support of his daughter, a 
sister, and the son’s widow. The widow of the son claimed it as 
hers, il/r Colehrooke was of opinion that, according to the Mitac- 
shara^ the daughter would have inherited in preference to the 
son’s widow, though the author of the VaijayantCy and a few other 
writers, hold differently, 2 Stra. U. L. 234, G. 
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A widow whose husband died in the lifetime of his father has 
no right to claim a share of her father-in-law’s estate, nor does 
there exist any supposed case in which she could inherit or par- 
ticipate in it. To make such relation an equal participator with 
the wife is very erroneous, 2 Stra. II, L, 235, Sutherland, 

Whether the widow is entitled to inheritance, or merely 
TO maintenance. — According to the Benares and Southern India 
school, when the family is undivided, the widow is only entitled 
to maintenance, Mitac. ch. iL s. 1, § 20, 30 ; 1 Stra. H. L. 121, 171. 

Sir Thos. Stranc/e, p. 45, says, When the husband died before 
consummation, it has been held that his widow is entitled to 
maintenance only. But Mr Stra^igey in his Manual says, that it 
gives her a right of inheritance. Sir Thos. Strange cites the case 
of Vencataratnam v. Vencammal., S. 0. Mad. 1824, for his proposi- 
tion. But the case can hardly be considered law. Mr Strangers 
opinion is certainly more conformable to equity, for it is but fair 
if she is to suffer all the disabilities of widowhood she should also 
enjoy the advantages. Consummation, according to Hindoo law, 
is a non-essential of marriage, and therefore, whether consumma- 
tion has taken place or not, her rights should not be affected in 
the one case any more than in the other, aide, p. 7. 

Several wives. — It has been held that where there is a plu- 
rality of wives, and no sons by any, the one first married being 
the one who is to be considered as having been married, from a 
sense of duty succeeds, to the exclusion of the others, each of whom 
takes after her in succession in her order of marriage, 1 St7'a. II. 
L. 56, 136, 137 ; 3 Dig. 461, 480 ; Stra. Man. § 326. 

Mr Justice Arnould, in the case of the goods of Dadoo Mania^ 
Ind. Jiir, 25th Oct. 1862, p. 50, said, In Bengal the two wives take 
the whole estate for life, and on the death of one the whole survives 
to the other, upon whose death it goes to the collateral heirs of the 
husband, 1 Mori. Dig. 313, § 62. In Madras it has been held that 
the eldest widow succeeds, the other widows being entitled during 
her life to maintenance only, the second widow succeeding on the 
death of the first, 1 M<uL Sel. Dec. 456, 457, and R. A. No. 1 of 
1835 ; 2 ib. 44. But see Stra^igds Man. H. L. § 326, where the 
author lays it down that in Southern India the wives are viewed 
as on an equality, and inherit equally, and considers the following 
passage from the Mitacshaiut, ch. ii. s. i. § 5, (omitted in Cole- 
hrookes Ti'andaiion^vAAcAx the editor owes to VakilCrinivasacharya, 
‘‘ The singular number,” “ wife,” signifies the kind ; hence if there 
are two widows, one the mother of daughters, the other childless, 
the former alone takes the immoveable estate, and the moveable 
property is equally divided amongst them.* 

When there are several widows, those with issue, daughters, 
take the immoveable estate in equal proportions, to the exclusion 

* Several wives belonging to the same or different castes, (they) divide the 
property according to the shares prescribed to them and take it.” 
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of those without issue. The personal property all share alike, 
Sarasioafee Velasa, Stra. Man, 3l37. 

We are not aware of any decision on the subject, and doubt 
much wlicther Mr J. Strange's view would be upheld if the sub- 
ject were mooted. See antey p. 255. 

Indivisible and self-acquired peopebty. — Of course the 
senior widow takes property which is in its nature indivisible, as 
a zeniind.'iri, <kc. It was formerly held that the widow took j)ro- 
perty only when her husband was a divided holder ; but, in the 
Shivagidiga m.sr, 9 Moore\^ Tn, Ap. 530, it was ruled that, even 
when the family was undivided, the widow inherited the self- 
acquired property of her husband, in preference to his male kin. 
In this case the property of the zemindar had been confiscated for 
disloj^alty by the then zemindar. It was then conferred u})on a 
younger brother, and was consequently held to be self-acquired, 
and another undivided elder brother could not take in 2)reference 
to the widow of the second zemindar. 

W^herc there are two united brothers who die in succession 


without male issue, each leaving a widow, the widow of the last 
survivor alone iidierits j because the ])ro))orty, on the death of the 
brother who deceased fjrst, went by survivorship to tlie other, 
and from him passed to his widow, 2 Stnt. 11, L, C, and Dorm. 
231, 232; Stra. M((ns. 310. 

Where one of two united brothers dies, leaving a daughter, she does 
not succeed — the property passes to the survivingbrotherandhisline. 

Grounds of the widoav’s right of ruccessfon. — The ground 
upon Avhich the widow’s right of succession is based is the assist- 
ance rendered by her to her husband in the ])orforniance of his 
religious duties, 3 Dig. 45G ; 1 Sf?'a. If. L. 134. But if tlie doc- 
trine of >SVr Thos. Stra)(ge, siijn^a — viz., that it is right vested 
in her by marriage, to be perfected on the death of her husband 
without leaving male issue,” be correct, the performance of reli- 
gious duties is not a very satisfactory reason for the rule. 

Sir CoUcg Scotland, in delivering judgment in the case of Viras 
Vami Graniiui y. Aggasvaiiii (Innniid, 1 Mad. II. (i It. 475, says — 
“It seems to us that the real gi’ound U])on which the widow’s 
right of succession is ])hiced in the Daya BJiaga is the authority 
of Yrlhmjmfi, who snys, that “ A wife is declared by the wise to be 
half the body of her husband, equally sharing tlie B*uit of pure and 
iminire acts. Of him whose wife is not deceased, half the body 
survives adding, by way of question, “ IIow then should another 
take his property while half his person is alive 1” So that the 
right, in truth, rests upon the oneness of husband and wife, and 
not upon the existence of a separate estate and interest of the 
husband in the property during his life. Such a separate estate, 
as a matter of inference, might be deduced as well from the 
descent of the father’s undivided share to sons, which is common 
to both schools of law, as from its descent to his widow, which is 
peculiar to the Bengal school.” 
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WlDOW^S RIGHT TO SUCCEED TO HER ITUSBAND’s ANCESTRAL PRO- 
PERTY. — A widow’s right to succeed to her husband’s ancestral 
property is only as his immediate heir. 

A widow can only irilicrit family property where there has been 
a partition among the co-parceners, of whom her liusband was one ; 
or where the whole 2 )roperty lias vested in lier husband by the 
deatli of all the other co-parceners. 

The widow of an undivided Hindoo, who loaves a co-])arcener 
him surviving, has like the widow of a divided Hindoo, who 
leaves male issue, merely a ri^ht to maintenance. 

Where, therefore, a wi<low sued for a Palaiyap.pattu, as heir to 
the surviving brother of her husband, it was held that the suit 
must be dismissed, Peddamuitu Virunmtil v. Appn Itnii^ 2 Mad» 
H. C. Ji., 117. This was an apjieal from the decree of the civil 
judge of Salem, in a suit brought to recovm* the Palaiyaj^jiattu of 
Anknm<firi ; and the position of the jiarties will be more easily 
understood by the following table of pedigree. 


Kcmpi Gandu Irft five widows, llio first 
aud foul Lh w hoin liiid no issue. 


Second widow. 


Third widow. 


Eldest son, 
Choki- 
Gaudu. 


A daiinhtor, 
Peddakkal 
Aniiuaiii. 


Secoml Son, 
Sadaiiiiimlli 
Oaudu, 
I)rf*-(loe<‘ased 
third son. 


Fiist widow, 
Peddaniuttu 
Vi ram an i, 
no issue, 
Plaiutill'. 


Second 

widow, 

Chiniuiiuiii, 

secoml 

Defeuduut. 


Ills widow, 
Chiuiiamuttu 
Veiiiuuiui, 
third 

Defendant. 


Tliini son, 
Tiniarnya 
(iaudu. 


FiftJi widow. 

Foiirti) son, 
Karaiyappii 
(Taiidii, 

Pre-(lee('HSed, 

\ third son. 

I 

Ilis widow, 
AKkachi 
Amiuani, 
fourtJi Deleudant. 


Her son, 
Ajipu Ran, 
first Defendant. 


First willow. Secoml widow, 

Virainaui. 


The plaintiff claimed by right of succc.ssion as widow to re- 
cover the Palaiyapiiattu, and other moveable property belonging 
thereto, and which was in the jjossession of the first defendant, 
A 2 )pu Kau. 

The civil judge held that as the plaintiff had failed to 2 >Pove an 
istiinrar sanad, (deed of j^ermanent settlement,) tlie ])roprietary 
right could not be considered as having 2 )assed from the Govern- 
ment, and that the court had not jurisdiction to investigate the right 
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of the Governmeut to make the grant to the first defendant, and 
dismissed the suit. And the plaintiff appealed upon the ground 
that, whether taking the case to be as presented by the plaintiff, 
she was entitled as heir to succeed on the death of the peraon 
last in possession ; and the Court in delivering judgment, assumed 
that the Palaiyappattu was, as the plaintiff alleges, the ancestral 
hereditary property of the family of her husband, and the said 
Palaiyappattu, it appears, was in the possession and enjoyment of 
Karaiyappa Gaudu when the country first came under British 
rule ; and after his death it passed to his grandson, Kempi Gaudu, 
w'ho was succeeded in his possession by his eldest son, Choki 
Gaudu, the husband of the plaintiff and of tlie second defendant. 
Kempi Gaudu had five wives, three sons besides Choki, and two 
daughters. The third and fourth defendants were the widows of 
his second and fourth sous, and the first defendant is the son of 
his daughter by his first wife. Upon the death of Clioki the Pa- 
laiyappattu passed to Timaraya Gaudu, tlie third son of Kempi 
Gaudu by his third wife, his second son being dead, and his 
fourth son died before Timaraya Gaudu. None of his sons had 
male issue, but Choki Gaudu, and the second and fourth sons 
left daughters who had married and removed from the family. 
Timaraya Gaudu had two wives who survived him ; and upon 
his death, there being no male heir, the Palaiyappattu passed to 
his senior widow, and at her death to his other widow, Vira- 
luani. Upon her death, the Palaiya]) 2 iattu w^as zufted by tlie 
collector, who held it until the first defendant was put into 
possession under an order of Government granting the jiroperty to 
him. 

Upon these facts, and treating the Palaiyappattu as ancestral 
property, there can be no doubt, the family being undivided, that 
Timaraya was the rightful heir entitled to succeed on the death 
of his brother, the plaintiff’s husband, and that the ])roprietary 
right became vested in him solely, and passed to his two widows 
successively for life as his immediate heirs. This being so, the 
person to succeed upon the death of Yiramani was the next heir 
in the family of Timaraya, and unless the plaintiff* stands in that 
situation, she altogether fails in the suit. The aiipellant con- 
tended that the right of females in an undivided fiimily to 
inherit in default of male members was not coi fined to those 
who were strictly in the line of heirs of the person last seised of 
the property; and the plaintiff, as senior widow of Choki Gaudu 
was, in the absence of any issue of Timaraya, the nearest female 
member of the family, and as such entitled to succeed, the first 
defendant, a sister’s son not being in the line of heirs. 

We think the Hindoo law of succession affords no ground for 
this contention. . . . The authoritative text of the Mitaeshara^ 
ch. ii. 8. i. § 39, “that a wife takes the whole estate of a man, 
who being separated from his co-heii*s, and not subsequently re- 
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united with them, dies, leaving no male issue,^’ recognises the 
widow’s right to succeed only as immediate heir of her husband, 
and is opposed to any right in the widow to inherit undivided 
family property. By the recent judgment of the Privy Council, 
in the case of Katama Naichiar v. the Bajah of IShivagimga, 9 
Maoris F. C. 529, it has been decided that this text does not apply 
to the self-acquired property of a co-])arcener. But as regards 
property held in coq>arcenery there can, we think, be no doubt 
that the law whicli governs here is in accordance witli the rule of 


succession tliere laid down, unless there lias been a partition 
between the co-parceners, or the entire family property has by the 
death of all the co-parceners vested in one survivor, wlio leaves a 
widow, the right to inherit as widow does not arise. If upon 
the death of the husband the fiimily property passes to a co- 
j)arcener by right of succession, (as we take it, the Palaiyappattu 
passed in this case,) the widow possesses no more than a right to 
maintenance, just as in the case where the husband dies, sepa- 
rated in estate from his family, and leavini; male issue, who 
inherit his property. We may refer here to the opinions re- 
corded, 2 jSt}‘a. 11, L, 231, 233, and to a case, No. 12 of 1818, 
re[)orted in No. 1 M(((J. So dr. Decrees., 210. 

There is no principle of Hindoo law of succession, that we an? 
aware of, u])on which tlie plaintiff can rest her claim to succeed 
by right of inheritance 1‘rum Timaraya, in whom, as sole survivor, 
the entire [iroprietary riglit became vested. 

The principle ujxin which tlie relationsliip of wife secures tJie 
right of inheritance, whether that jninciple be the widow’s com- 
])etency to perform her husband’s funeral obsequies, or, as put by 
Vrlhaspati, that half the body of the husband survives in the 
widow, (see the Hhivagdugo e<(se, above referred to, and Virasvani 
Qramani v. Aififesvomi Gnvuaml., 1 Mad. II. C. li. 475,) it is obvious, 
affords no foundation for the jdaintilT’s claim to succeed as heir 
to the surviving brother of her husband. 

There ajipears to us no legal ground for saying that, as widow, 
the plaintiff is in any better .situation now to claim the right to 
inherit than she wuis at the death of Timaraya, or that more 
remains to her than the right of maintemince which she hitherto 


possessed, see Katama Naichiar v. Rajah of Shicagnuga, infra. 
Widow’s kigut of succession to self-acquirkd property of 

HER HUSDAND, WHO WAS A MEMBER OF AN UNITED FAMILY. lu ail 

united Hindoo family, where there is ancestral family property, 
and one of the members of the family acquires separate estate, 
on the death of that member such separate acquired estate does 
not fall into the common stock, but descends in the same manner 
as if the deceased had divided from his co-sharers, i.e. to the male 
issue, if any, of the acquirer, or in default to his daughters, who, 
while separated, they take their father s share in the ancestral pro- 
perty, subject to all the rights of co-parceners, inherit the self ac- 
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quired estate free from sucli rights. Where property belonging 
in common to an united Hindoo family has been divided, the share 
of a deceased member of the family goes in the general course of 
descent of separate acquired property :* but if there is a co-par- 
cenership between the different members of the united family sur- 
vivorshij) follows. Upon the principle of survivorship the right 
of co-parceuers in the undivided estate overrides tlie widow’s right 
of succession ; but with resj)ect to self-acquired property of a 
member of an united family, the other members of the family 
have neither community of interest, nor unity of possession ; 
therefore, the foundation of the right to take by survivorship 
fails, Katama Natchiar v. Rajah of Shiva, gungay 9 Moore's In. Ap. 
539. 

The zemindary in this case is in the nature of a principality — 
impartible, and capable of enjoyment by only one member of the 
family at a time. The rule of succession to it is that of the 
general Hindoo law prevalent in that part of India, with such 
qualifications only as flow from the impartible character of the 
subject. 

Hence if the zemindar, at the time of his death, and his nephews, 
(brother’s sons,) were members of an undivided Hindoo family, 
and the zemindari, though im partible, was ])art of the common 
family property, one of the nephews was entitled to succeed to it on 
the death of his uncle. If, on the other hand, the zemindar at 
the time of his death was separate in estate from his brother’s 
family, the zemindari ought to have passed to one of his widows, 
and failing his widows, to a daughter, or descendant of a daughter 
preferably to nephews ; following the course of succession which 
the law prescribes for separate estate. These propositions are in- 
contestable, but the widows and daughtci's say that even if the late 
zemindar continued to be generally undivided in estate with his 
brother’s family, this zemindari was his self-acquired and separate 
property, and as such was descendible like separate estate to his 
widows and daughters, and their issue, in preference to his nephews, 
though the latter, as co-parceners, would be entitled to his share in 
the undivided property. 

The questions raised in the case were. Was the uncle of the 
respondent and his brother, the father of the re.spondent, undivided 
in estate, or had a partition taken place between theria ? 

Secondly, If they were undivided, was the zemindari the self- 
acqhired and separate property of the uncle ? and if so. 

Thirdly, What is the course of succession, according to the 
Hindoo law of the South of India, of such an acquisition where the 
family is in other respects an undivided family ? 

Upon the first j)oint the civil judge held that the brothers were 
undivided, and their Lordships did not disturb that finding. 


* This is not strictly correct —in most cases it would be ancestral property. 
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The second question was answered in the affirmative by tlie 
Judicial Committee. 

The third is one of nicety, and of some difficulty. 

The conclusion which the Courts of India liave arrived at upon 
it, is founded upon the opinion of the pundits, and upon authorities 
referred to by tljem. Before examining these opinions and autho- 
rities, it will be wtdl to consider more fully the law of inheritance 
as it prevails at Madras and tlirougliout the southern parts of 
India, and tlie prmciijles uj)on wliich it rests, and by which it is 
governed. Tlie law is to be found in the MitcmJiai'a, and in ch. 
ii. s. i. of that work the right of widows to inherit in default of 
male issue is fully considered and discussed. 

Tlie Mitacshara purports to be a coiiiinentary upon the earlier 
institutes of Yaj naval cliya^ and the section in question begins 
by reciting a text from that work, which affirms in general 
terms the riglit of the widow to inherit on failure of male issue. 
But then tlic author of the Mitacshara refers to various authorities, 
which are apjiarently in conflict with the doctrines of Yajna- 
valchya^ and after reviewing these autlioritics seeks to reconcile 
them by coining to the conclusion “ that a wedded wife, being 
chaste, takes the whole estate of a man, who being separated from 
his co-heirs, and not subse(piently re-united with them dies, leaving 
no male issue, This text, it is triui, taken by itself, does not 
carry the rights of widows to inherit beyond the cases in which their 
husbands have died in a state of sc])aration from their co-heirs, 
and leading no male i.ssue ; but it is to be observed that the text is 
propounded us a qualification of the larger and more general })ro- 
position in favour of widows, and consequently, that in constru- 
ing it we have to consider wliat are the limits of the qualifi- 
cation, rather than what are the limits of the right. Now the 
very terms of the text refer to cases in which tlie wliole estate 
of the deceased has been his sejiarate pi-ojierty, and indeed the 
whole chapter in which the text is contained seems to deal only 
with cases in wliich the jiroperty in question has been either 
wholly the common property of an united family, or wholly the 
separate property of the deceased husband. We find no trace in 
it of a case like that before us, in which the property in ques- 
tion may have been in part the common property of an united 
family, and in {>art the separate acquisition of the deceased ; and it 
cannot, we think, be assumed that because widows take the whole 
estate of their husbands when they have been separated from, and 
not re-united with, their co-heirs, and have died leaving no male 
issue, they cannot when their husbands have been so separated 
take any part of their estates, although it may have been their 
husband’s separate acquisition. The text, therefore, does not seem 
to us to govern this case. 

There being then no positive text governing the case before us 
we must look to the principles of the law to guide us in deter min- 
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ing it. It is to be observed, in the first place, that the general 
course of descent of separate property, according to Hindoo law, 
isi^not disputed. It is admitted, that according to that law, such 
property descends to the widow in default of male issue. It is 
upon the respondent, therefore, to make out that the property here 
in question, which was separately acquired, does not descend accord- 
ing to the general course of law. This is attempted to be done by 
showing a general state of co-parcenership as to the family pro- 
perty ; but assuming this to have been proved, or to be presum- 
able, from there being no disproof of the normal state of co-par- 
cenership, this proof, or absence of proof, cannot alter the case, 
unless it be also the law that there cannot be property belonging 
to a member of an united Hindoo family, which descends in a 
course different from that of the descent of a share of the pro- 
perty held in union ; but such a proposition is new, unsupported 
by authority, and at variance with principle. 

If partition not complete residue left undivided. — That 
two courses of descent may obtain on a part division of joint pro- 
perty is apparent from a passage in 1 Macn. Prins, 11, L. p. 53, 
title ‘‘ Partition,” where it is said, According to the more correct 
opinion, where there is an undivided residue it is not subject to 
the ordinary rules of partition of joint j^roperty ; in other words, 
if, at a general partition any of the property was left joint, the 
widow of a deceased brother will not participate, notwithstanding 
the separation, but such undivided residue will go exclusively to 
the brother.” 

Again, it is not pretended that on the death of the acquirer, 
the separately acquired property falls into the common stock, and 
passes like ancestral property. On the contrary, it is admitted, 
that if the acquirer leaves male issue, it will descend as separate 
property to that issue down to the third generation. Although, 
therefore, when there is male issue, the family property and the 
separate property would not descend to different persons, they 
would descend in a different way, and with different consequences, 
the sons taking their father’s share in the ancestral property, sub- 
ject to all the rights of co-parceners in that property, and his self- 
acquired property, free from these rights. The course of succession 
would not be the same for the family and the separate property, 
and it is clear, therefore, that according to Hindoo law there need 
not be unity of heirship. 

“ But to look more closely into the Hindoo law. When property, 
belonging in common to an united Hindoo family, has been 
divided, the divided shares go in the general course of descent of 
separate property. Why, it may well be asked, should not the 
same rule apply to property which from its first acquisition has 
always been separate ? We have seen from Mmn, H, L, that 
where a residue is left undivided upon partition, what is divided 
goes as separate property, what is undivided follows the family 
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property ; that which remains as it was devolves in the old line ; 
that which is changed, and becomes separate, devolves in the new 
line. In other words, the law of succession follows the nature of 
the property, and of the interest in if 

Two PRINCIPLES ON WHICH RULE OF SUCCESSION DEPENDS. — 
“ Again, there are two principles upon which the rule of succession, 
according to Hindoo law, appears to depend. The first is that 
which determines the right to offer the funeral oblation, and the 
degree in which the person making the offering is supposed to 
minister to the spiritual benefit of the deceased. The other is an 
assumed right of survivorship. . Most of the authorities rest the 
uncontested right of widows to inherit the estates of their hus- 
bands dying separated from their kindred on the first of these 
principles, (1 Sira. II. L. 13i5,) but some ancient authorities also 
invoke the other principle. VriJiaspati, (3 Dig. 458, tit. cccxcix. ; 
see also Sir W. Jonea's Paper, 2 Stra. II. L. 250,) says, ‘ Of 
him whoso wife is not deceased half the body survives, how should 
another take the pi’operty while half the body of the owner lives T 
Now, if the first of these principles were the only one involved, it 
would not be easy to see why the widow’s right of inheritance 
should not extend to her husband's share in an undivided estate. 
For, it is upon this principle that she is preferred to his divided 
brothers in the succession to a separate estate. But it is perfectly 
intelligible that upon the principle of survivorship the right of the 
co-parceners in an undivided estate should override the widow’s 
right of succession, whether biased upon the spiritual doctrine, or 
upon the doctrine of survivorship. It is, therefore, on the prin- 
ciple of survivorship that the qualification of the widow’s right, 
established by the lil itacshara, whatever be its extent, must be 
taken to depend.” 

*‘lf this be so we can hardly, in a doubtful case, and in the ab- 
sence of positive authority, extend the rule beyond the reasons for 
it. According to the principles of Hindoo law there is co-par- 
cenership between all the different members of an united family, and 
survivorship following upon it. There is community of interest 
and unity of possession between all the members of the family, and 
upon the death of any one of them the others may well take by 
survivorship that in which they had, during the deceased’s lifetime 
a common interest, and a common possession. But the law of par- 
tition shows, that as to the separately acquired property of one 
member of an united family the other members of that family 
have neither community of interest nor unity of possession. The 
foundation, therefore, of a right to take such property by survivor- 
ship fails, and there are no grounds for postponing the widow’s 
right to any superior right of the co-parceners in the undivided 
property.” 

Again, the theory which would restrict the preference of the 
co-parceners over the widow’s to partible property is not only, as 
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is shown above, founded upon an intelligible principle, but recon- 
ciles the law of inheritance with the law of partition. These laws, 
as observed by Sir Thomas Strange^ are so intimately connected 
that they may almost be said to be blended together j and it is 
surely not consistent with this position that co-parceners should 
take separate proj^eHy by descent, when they take no interest in 
it upon partition. The view which we have thus indicated of Hin- 
doo law is not only, as we have shown, most consistent with its 
])rinciples, but it is also most consistent with convenience.^^ 

“A case may be put of a Hindoo being a member of an united 
family, having common property, and being himself possessed also 
of separate property, he may be desirous to provide for his widow 
and daughters by means of the separate pro}>erty, and yet wish to 
keep this family estate undivided. But if the rule contended for 
were to j)revail, he could not effect his first object without insist- 
ing on the partition which, ex hypothesis he is anxious to avoid.*’ 

“On examining the reasons on which the pundits rest their 
opinions, they proceed upon the assumption that the texts cited 
by them apply to the case which they were called upon to consider. 
They seem to have done so, both as to the passages cited from Vri- 
hmpati and as to the text in the Ilitdcshoras to which they refer. 
But they leave untouched tlie question wliich they ought to have 
considered, whether these authorities do or do not affect this par- 
ticular case ? What wc have already said as to the texts from the 
Mltacshora^ and what we shall presently say as to the passages 
from Yrihasp)ati^ we think a sufficient answer to this part of the 
reasons on wliich tlie pundits found their o])inion. Then, again, 
they 2 )oint to the distinction between obstructed and non-obstructed 
heritage, and because the widow’s riglit is not mentioned as ob- 
structing the heritage, they infer that she cannot be entitled.” 

“ But the whole of this last argument seems to be founded on the 
passages in the Mitaesharas contained in clauses 2 and 3 of s. i. 
ch. i., and these passages, when examined, clearly appear to bo 
mere definitions of obstructed and non-obstructed heritage, and to 
have no bearing ujioii the relative rights of those who take in de- 
fiiult of male issue. If the pundits’ argument upon these passages 
be well founded, it would, as it seems, prevent the widow from 
taking in any case.” 

They rely upon the text in Mitaeshara, already referred to, and 
upon the passages from Vrlhaspati and several othei commentators. 
We have already stated that the text from the Mitaeshara does 
nut apply to this case, and the passages from the commentators are 
all of equivocal import. They may or may not be intended 
to apply to a case like the present. . . . But they seem to be pas- 
sages similar to those which were brought forward before the time 
of the Mitaesharay to show that widows were not entitled even 
where the jjroperty was wholly separate. We may instance the 
passage from Narada. These authorities failed, when contrasted 
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with conflicting passages in the works of other commentators, of 
which the pundits in this case have taken no notice, to negative 
the right of the widow, where the property was wholly separate. 
It seems to us also that the decision in the Sandier csiBey 9 Moot'd 8 
In, Ap, 576, a decision also founded on the opinion of the pundits 
of the Sudr. Court, is wholly at variance with the opinion of the 
pundits in the present case ; whether the pundits in that case were 
or were not right, in the opinion that tlie zemindary became the 
separate property of the uncle, by the transaction between him 
and his nephew, it is quite unnecessary to consider. All that is 
important to be considered is, that holding the zemindary to have 
become the separate property of the uncle, they lield that the 
widows of the uncle’s son became entitled to it, and that the Court 
followed that opinion. 

The case stands thus upon the authorities : — On the one hand, 
we have the opinion of the pundits, which seems never to have 
been acted upon by any final decree. On the other hand, we 
have the decision in the Sandi/er case, and the authorities cited 
by the appellant at the bar, particularly the passage from Menv^ 
in Sh' W. Jones s paper in 2 Stra, II . L. 250 , and the opinion, ib. 
231, the latter and material portion of which is not open to the 
objection taken to the passage which precedes it by Mr ColehrooJce 
and Bovin. 

The lords of the Judicial Committee decided in favour of the 
appellant. 

Self-acquired immoveable rRorKRTV. — An undivided Hindoo 
is entitled during his life to the separate enjoyment of his self- 
acquired immoveable property ; but such property will, in the 
eveiit of his death without male issue, and previous disposition 
thereof, devolve on his surviving co -parceners, and his widow is 
■entitled only to maintenance, Yaradiperumat Udaiyan v. Ardan- 
ari Udaiyan, 1 Mad. II. C. li. 412. 

This suit was brought to recover certain lands. Tlie first 
defendant was a Hindoo widow, and the jdaintiff sued as un- 
divided cousin of her deceased husband. The property was the self- 
acquisition of the deceased, who died undivided, without male 
issue ; and the question raised was, Whether this property went, 
on his death, to his widow ; or to his surviving co-parceners 1 The 
principal Sudr. Ameen held, on the authority of Mr Strangds 
Manual, § 319, that the plaintiffs, as the surviving co-parceners 
of the deceased, must be regarded as his riglitful heirs, in what- 
ever way the property left by him was acquired. This decision 
was appealed against, and the acting civil judge dismissed the 
appeal ; and this decision was brought by appeal before the High 
Court. A vyavastha of the pundits, and the authorities of Yajna- 
valchyay bk. ii. cl. 118, 119; Menu, ch. ix. § 208 ; Vyasa, Katya- 
yana\ 1 8tra. H. L. 121 ; Sira. M. 11, L, § 377, were cited and 
relied on ; but the appeal was dismissed. 
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Mr Justice Holloway ^ in delivering judgment, said : — 

“ I have always understood that, in this Presidency at least, the 
law was clearly that the immoveable property of an undivided 
member of a Hindoo family may go to his surviving co-parceners, 
whether such property were self-acquired or ancestral. During 
his life he is entitled to the separate enjoyment of his self-acquired 
immoveable property j with the right, if he have no male issue, to 
alienate the same. On his death without male issue, such property, 
if not previously alienated, devolves on his co-parceners. But his 
widow, whether childless or not, has no title to anything but 
maintenance.” The Mitacshara has, no doubt, like all Hindoo 
law books, the advantage of containing statements of the most dis- 
cordant character ] but it is clear that its author was of Dliaves- 
varans opinion, {Mitdc. cli. ii. s. i. § 8 :) “ The rule deduced from 
the texts, that the wife shall take the estate, regards the widow of 
a separated brother ; and it may reasonably be inferred, that an 
author who lays down that a widow inherits when her husband was 
divided, was also of opinion that she would not inherit when the 
deceased was undivided.” 

The learned editor has appended the following as a note to this 
case : “ But see Menu, cited 2 Stra. II, L, 250, from a copy of a paper 
in the handwriting of aSVV IF. Jones: If the husband has been a co- 
heir, and died before partition, his brothers, and the next order in- 
herit his undivided share, but his wife takes all his divided ])ropevty, 
and the opinion of a Mofussil pundit cited, 2 ih. 231. The judg- 
ment of the lords of the Judicial Committee of the Privy Council 
in Katama Natchiar v. liajah of Shivar/uuf/a, (30th May 1863,) 
principally rests on the passage last cited, which the reporter has 
been unable to find in Menu, or elsewhere.’’ 

This would seem to be a misconception of the learned editor. 
The lords of the Privy Council appear to rest their judgment more 
upon analogy than upon the texts referred- to. 

Nature op the widow’s tenure. — The nature of the tenure 
by which a widow holds pi^operty which has devolved upon her 
by the death of her husband has given rise to much discussion, 
and the arguments relied on have been supported by analogies 
drawn from the English law of real property. 

The wife has not an absolute proprietary right, neither can she 
in strictness be called a tenant for life, for the law provides her 
successors, and restricts her use of the property to /ery narrow 
limits. She cannot dispose of the smallest part, except for neces- 
sary ^purposes, and certain other objects particularly specified. 

It follows, then, that she can be considered in no other light 
than as a holder in trust for certain uses*; so much so, that 
should she make waste, they who have the reversionary interest 
have clearly a right to restrain her from so doing. What consti- 
tutes waste must be determined by the circumstances of each 
individual case. The law has not defined the limits of her dis- 
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cretion with sufficient accuracy, and it was probably never in the 
contemplation of the legislator that the widow should live apart 
from, and out of the personal control of her husband’s relatives, 
or possess the ability to expend more than they thought right and 
proper. In assigning a motive for the ordinance, that a widow 
should succeed to her husband, and at the same time that she 
should be deprived of the advantages enjoyed by a tenant for life 
even, it seems most consistent with probability, that it originated 
in a desire to secure against all contingencies, a provision for the 
helpless widow, and thereby prevent her from having recourse to 
practices by which the fame and honour of the family might be 
tarnished. By giving her nominal property she acquires con- 
sideration and respectabiiit}^ and by making her the depositary 
of the wealth, she is guarded against the neglect or cruelty of her 
husband’s relatives. At the same time, by limiting her power, 
a barrier is raised against the effects of female improvidence and 
worldly inexperience. This opinion receives corroboration from 
the distinction that prevailes in the Benares school, which may 
he said to be the fountain and source of all Hindoo law, Sir W. 
H. Mam. Prins. U. L. p. 21. 

By the Hindoo law of inheritance a childless widow takes as 
heir, but it is only a special or qualified estate, The Collector of 
Masulipatam v. Cavaly Vencata Narrainapahy 8 Moore^s In. Ap 
550 . 

In this case the lords of the Judicial Committee in delivering 
judgment, said : “ With reference to the authorities which speak 
of the widow’s interest as a life estate, it was justly observed in 
the course of argument that great confusion arises from applying 
analogies derived from the English law of real property to the 
Hindoo law of inheritance, and that when so aj)plied, the terms 
by which we describe estates in land under the English law are 
more likely to mislead, than to direct the judgment aright. It 
may, however, be doubted whether the argument on behalf of the 
respondent does not really require some such process of reasoning 
to support it. The Hindoo widow, it was urged, had an estate of 
inheritance, not a life-estate. The original estate, it was said, 
devolves upon her in a course of succession derived from the 
husband, who had in him an estate of inheritance which she takes 
as heir. Yet what is this in effect, but to apply the English 
law regulating the descent of lands in fee-simple from ancestor to 
heir ? ” 

It is clear that under the Hindoo law the widow, though she 
takes as heir, takes a special and qualified estate. Compared with 
any estate that passes under the English law by inheritance, it 
is an anomalous estate. It is a qualified proprietorship, and it is 
only by the principles of the Hindoo law that the extent and nature 
of the qualification can be determined. 

In nature op an estate tail. — The interest of a Hindoo widow 
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succeeding to the principality of her husband is similar to that 
of a tenant entail by the English law as representing the in- 
heritance, Katama Naichiar v. llie Rajah of Shivagunga^ 9 Moort^s 
In. Ap. 539. 

The widow in Western India has only a particular estate for 
life in the immoveable sepamte property of b('r deceased hus- 
band^ and TJttaiiiram v. MalJanuia, 2 Btng, 11. C. R, 

10 . 

Widow's right to accumulations of joint estate — Mainte- 
nance. — A Hindoo testator, after devising his real and personal 
estate absolutely, amongst his five sons, said, in clause 11, “ Should 
any amongst my said five sons die, not leaving any son from his 
loins, nor any son’s son, in that event neither his widow, nor his 
daughter, nor his daughtei‘’s son, nor any of them will get any 
share out of the share that he has obtained of the immoveables or 
moveables of my said estate. In that event of the said property, 
such of my sons and sons' sons as shall then be alive, they will 
receive that wealth according to their respective shares. If any 
one act repugnant to this, it is inadmissible. However, if any 
soilless son shall leave a widow, in that event she will only re- 
ceive 10,000 Company’s rupees for her i’ood and raiment.” The 
family remained joint, Surriipacliuntar, one of the sons, died, 
but leaving a widow his heir-at-law : — held, that upon the death of 
her husband without male issue his interest in the capital of the 
estate determined, and tliat his widow Ix'came entitled to hold, 
and enjoy as a Hindoo widow, a fifth })art of the accumulations 
from the testatoi’’s estate from the time of his death to the death 
of his son, Siirrupachuntar, and that she was also entitled 
absolutely in her own right to the interest and accumulations 
which, since her husband’s death, had arisen from such fifth part 
of the accumulatioiKs. 

She was declared entitled to the 10,000 rupees given by the will, 
with residence in the family dwelling-house, and participation in 
the means of worship, the amount of lier maintenance as a Hindoo 
widow being left open by the Judicial Committee, as that point could 
be raised on further directions after taking the Sreemuttg 

Boor Jeemoiiey Dosseey. Denohavdoo Mull id ^ 9 Mooi'es In. Ap. 125. 

Widow’s power over her husband’s property. — It must be 
observed that a widow has not the same j)ower over property 
inherited by her from her husband as she has over her Stridhana, 
or woman’s property, 1 ihtra. 25, 137 ; and that the descent of one 
differs from the other, ih. Her Stridhana goes to her heirs. Her 
husband’s property reverts, after her death, to his heirs. See 
Stridhana. 

A deed of arrangement and release in the English form between 
members of a Hindoo family, in respect of certain joint-estate, 
claimed by a childless Hindoo widow, of one of the co-heirs, in her 
character of heiress, and legal personal representative of her de- 
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ceased husband, declaimed that she was entitled to the sum therein 
expressed, as the share of her deceased husband, for her sole 
absolute use and benefit.” Held, that these words were not to 
receive the same interpretation as a court of equity in England 
would put upon them, as creating a separate estate in the widow, 
but that the deed must be construed with reference to the Situa- 
tion of the parties, and the rights of the widow by the Hindoo 
law, and that, as the deed recited that she claimed and received 
the money as her husband’s sliare in the joint-estate, as the heiress 
and personal re])rescntative of her deceased husband, such words 
must be construed to mean, that it was held by her in severalty 
from the joint estate, and as a Hindoo widow she had only a life- 
estate in the corpus, the same at her death devolved as assets of 
her deceased husband, upon his personal rej)resentative in succes- 
sion, Sreemutty Itahiiity Dossee v. Hlbchundtr Mullich, 6 Moores 
In. Ap. 1. 

Widow’s right in undivided estate. — Upon the principle of 
survivorshi]), the right of the co-parceners in an undivided estate 
over-rides the widow’s right of succession, Katama Natchiar v. 
Rajah of ^hivagunga, 9 Moore’s In. Ap. 540. 

Widow must be chaste. — Chastity seems to be the only con- 
dition imposed u])on the widow’s right of inheritance. Sir Thos. 
Strange, li. L. vol. i. pp. 45, 136, says, Chastity is a necessary title 
to inheritance, adultery subjecting her to degradation from caste, 
for the loss of which she forfeits her right to inheritance. 


The Miinc. ch. ii. s. i. § 39, says, that a wedded wife, being 
chaste, takes the whole estate of a man who, being separated from 
his co-heirs, and not subsequently re-united with them, dies leaving 
no male issue. Sir Thos. Strange obs(‘rves, p. 45, (but at p. 172 
takes the same vieAV as the M i(<(eshara,) that adultery subjects the 
woman to degradation from caste, by the loss of which, he says, 
she forfeits her right of inheritance. It may be a question, since 
the enactment of Act xxi. of 1850 of the Government of India, 
whether an unchaste wife, by losing caste, forfeits likewise her 
right of inheritance. Sir Th os. Strange, would aj)pear to suppose 
that the forfeiture of inheritpuce depends on the wife’s degradation 
from caste in consequence of adultery. If the forfeiture depends 
upon the degradation from caste, the Act would protect her right, 
and under its provisions she might claim the inheritance. The 
Mitaeshara, however, says nothing about her degradation from 
caste ; on the contrary, the author lays it down as a settled rule 
that “ a wedded wife, being chaste, takes the whole estate.” Her 
right to the inheritance, therefore, would seem to depend upon 
her chastity, which she must abandon previous to being degraded, 
and whether she has been degraded or not depends upon her hus- 
band. Her right to inheritance depending upon her chastity, we 
are inclined to think the instant she becomes unchaste she loses 
that right. 
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The cases in the Apj)eiidix support this view. In all the cases 
we have been able to consult, the proof of incontinence, or infidelity 
appear to have been positive. The Mayukha^ on the other hand, 
p. 102, lays it down that even a suspicion of incontinence is 
enough to reduce the widow’s rights to that of mere maintenance, 
‘‘ This, it seems to us, can hardly mean vague suspicion. It must 
be a reasonably well-grounded suspicion short of actual proof. 
In this case, for instance, had Kumea gone off with Sitarain alone, 
and been proved afterwards to have been in company with him 
at a distance from her husband’s residence, this would have con- 
stituted, as it seems to us, a case of suspicion suflicient to deprive 
her of the inheritance (on the authority of the Mayiikha.y^ 
See goods of Dadoo Mania, Indian Jurist^ October 26, 1862, 
p. 59. 

But nothing short of absolute infidelity in this respect dis- 
qualifies. When the inheritance once vests in her, it is not liable 
to be divested unless for loss of caste, unexpiable by penance, and 
unredeemed by atonement, 1 Stra. II Z. 136 ; 2 ih, 270, 272, (7. 
Sir Thos, Strange is not supported in this by the authorities he 
has cited, neither is the opinion of Mr Colehroohe^ p. 272, vol. 2, 
Stra. II. L. su])ported by the authority to which he refers ; § 37, 
' s. i. ch. ii. of Mitac. would appear to discuss the widow's right to 
succeed to the inheritance, and not the subject of forfeiture after 
the inheritance has once vested in her. This is evidently the view 
taken of the text of Ilarita, in § 39, nor is Mr Colehrooke sup- 
ported by the authorities referred to in p. 273 of vol. 2 of Stra.. H. 
L, The opinion of Sir Thos. Strange is based upon the opinion of 
of Mr Colehrooke, whose opinion is not borne out by the authorities 
on which he relies. It is a settled rule that a wedded wife, being 
chaste, takes the whole estate of a man who, being separated from 
his co-heirs, and not subsequently re-united with them, dies leaving 
male issue, Mitac. ch. ii. s. i. § 39 ; 1 Stra. U. L. 134 ; Mori. Dig. 
279, 316, 318 j 8 Moore's In. Ap. 543; Sibhoo Singh v. PostJm 
Singh, 10 K W. P. U. 420. 

As to the general doctrine that proved infidelity before widow- 
hood disqualifies, and proved incontinence after widowhood divests 
inheritance, the authorities seem to clash (see Act xxi. of 1850;) 
as to the nature of the proof of incontinence that dis |ualifies, there is 
again a discrepancy in the authorities. Sir Thos. Strange, p. 136, 
'after laying down the principle that an unchaste wife is excluded 
from the inheritance, adds that “ nothing short of actual infidelity 
in this respect disqualifies.” 

Consequences op infidelity. — If adultery be committed with 
a man of low caste, it is said that the wife’s life is in her husband’s 
power. Some writers protect her person in cases of infidelity with 
men of the higher caste. But all agree as to forfeiture of inherit- 
ance in the former case, 1 Stra. U. L. 45. She is subjected to 
extreme mortification, bare necessary subsistence, and her husband 
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may marry again, though her own marriage may remain undis- 
solved, ih, 45. 

Adultery witli another man’s wife amongst the Hindoos is pun- 
ishable, if committed witli a ]3riest, by ignominious tonsure, and in 
other cases with loss of life, and the case may be proved from cir- 
cumstances. But in the Queen’s Courts it would be actionable, as 
it does not come under either of the two subjects which these 
courts are called upon to administer according to native law, 1 
Sira. H. L. 46. See Civil Procedure Code, s. 1. 

The criminal code punishes by imprisonment and fine the man, 
while the woman is allowed to escajie unscathed, Indian Penal 
Code, Act xlv. of 1860, s. 497. 

The husband is not entitled to damages from the adulterer, the 
Hindoo law not providing for discretionary damages on any account, 
Sira. Man. § 33. 

Abandonment of a blameless wife. — If a husband abandons a 
blameless wife he is punishable, but his wife is entitled to a third 
of his property as a separate maintenance, 1 Sira. If. L. 46 ; 
Yajnavalchya, 2 Dig. 420. And there seems to be no reason 
why she should bo deprived of any of her rights of inheritance on 
failure of male issue. 

Wife’s special peopebty. — Besides the contingency of succeed- 
ing as heir to her husband, a Hindoo wife has special rights of 
two kinds — viz., 1. Siridhana, or woman’s property consisting of 
money, land, jewels, or other ornaments ; and, 2. Whatever is not 
stridhana. This is possessed by the wife, subject to the direct 
and unlimited control of her husband. Thus, what she acquires 
by her industry, or obtains from strangeis, or inherits on failure 
of nearer heirs, 1 Stra. 11. L, 50. Sir Thos. Sirange cites with 
reference to these two sources of the wife’s property, the following 
passage from Jagannatha, “No argument is found to show why a 
woman should not have independent power over that which she 
has gained by arts, or which has been given her by a stranger on 
a religious consideration, or through friendshij), but should have in- 
dependent power over that which was received as a bribe.* The 
same learned author adds, It is necessary also in every case of 
ornaments belonging to her, to distinguish between such as 
were given to her by her husband, or some of her relations on, 
before, or connected with her marriage, and those worn by her 
occasionally, and not having been so given, the latter not being 
her property, but her husband’s, descendible to his heirs, she 
surviving, but it is otherwise if they were habitually worn by 
her, in which case they are not partible. See Stridhana. 

Wheee wife dies without issue — The husband surviving. — 
If the wife die in the lifetime of her husband without issue, her 
property will go to him, or his sapindas, (nearest kinsmen,) allied 


* Meaning the gifts presented as an inducement to marriage. 
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by funeral oblations, provided the marriage was in an approved 
form ; if otherwise, to her father. There seems some doubt 
whetlier this rule applies to that part of her property only whicdi 
is acquired at the time of her marriage, 1 Stra. H, L. 51. 

The son-in-law never takes, as he is not in the line of heirs, 
Mad, D. 251 of 59, and 78 of 61. 

In Majchimdra v. Dhunmani, 3 S. D. A. Jtep, 362, it 
was determined that, according to the Hindoo law as current in 
Bengal, on the death of the widow who had claimed her hus- 
band’s property, her daughter will inherit, to the exclusion of her 
husband’s brother, if the daughter has, or is likely to have, male 
issue ; and on her death, without issue, her father’s brother will 
inherit, to the exclusion of her husband. 

Where she leaves issue. — Where the wife leaves issue, her 
property will go to her immediate descendants, whether daugh- 
ters or grand-daughters. The latter take j)er stirpes — i.e.j accord- 
ing to the root ; the unmanned or unendowed of tiie one or other 
taking first. Where there are daughters and grand-daughters, it 
vests in the daughters exclusively, subject to such a provision for 
grand-daughters as usage may warrant. Daughters take equally, 
subject to the above, of married and unmarried ; and failing the 
latter, the husband and his relatives, 1 Stra, 11. L. 51. 

On re-marriage. — Except among some of the lower castes, no 
widow could marry again ; but Act xv. 1856, s. 1, now permits it 
— ^provided no such widow, marrying again, shall inherit the jjro- 
perty of her first husband, unless he allows it. 

Daughters. — Assuming that the deceased has left neither sons 
nor a widow, but daughters, they come next in succession. The 
daughter takes as a ])rincipal in her own right, in default of the 
widow, who has precedence. 

In Jinfi. Vahina.^ ch. xi. s. ii. § 1, it is said the daughter’s right 
of succession is declared. Mean and Narada say, The son 
of a man is even as himself, and the daughter is equal to the son : 
how then can any other inherit his proj)erty, notwithstanding 
the survival of her who is, as it were, himself 1 Menn^ ch. ix. § 130. 
Narada places her right of inheritance on the ground of her con- 
tinuing the line of succession : “On failure of male issue, the 
daughter inherits ; for she is equally a cause of perpetuating the 
race, since both the son and the daughter are the means of per- 
petuating the father’s line,” Narada, 13, 49. 

The line of descendants here intends, such descendants as pre- 
sent funeral oblations ; for one who is not an offerer of oblations 
confers no benefits, Jim. Vahana, ch. xi. s. ii. § 1 . Her son only 
presents such oblations, i. § 2. 

Daughter’s right after death of sonless widow. — A Hin- 
doo, an inhabitant of Bombay, entitled to separate moveable and 
immoveable property, died without male issue, leaving a widow, 
four daughters, a brother, and the male issue of other deceased bro- 
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tbers. The widow is entitled to the moveable property absolutely, 
and to the immoveable property for life. Subject to the widow’s 
interest the immoveable property descends to the daughters abso- 
lutely, in preference to the bi-other, and the issue of the deceased 
brothers, Pranjeevanda^s TooUeydasa v. Dewcooverhaet, 1 Bomb, 
H. C. R, 131. This case was decided by the High Court of Bom- 
bay. The judgment of Chief- Justice Sausae is set out in a note to 
9 Moore's In, Ap. 528. His Lordship said: — ‘‘There are two 
grounds of claim — 1st, That plaintiffs were entitled to the property 
as membei*s of an undivided family; 2dly, That even if Ramdoss 
was to be considered as having separate estate, yet that he willed 
it in such a way to charit)”, that the bequest was void for vague- 
ness, and so the plaintiffs were entitled to come in, as heirs of 
Bhagwandas.” His lordship considered the property was divided 
and separate, and that there was power to will it away. So 
far plaintiffs’ case failed, and thej’^ ought then to show that they 
were heirs under a void bequest. • 

The first question remaining is, Whether this devise is a good 
charitable devise? His lordship held the devise void, and the 
property became, undisposed of residue, according to Hindoo law. 

The testator left a widow and daughters. We must first con- 
sider what estate the wife took, the husband dying, leaving 
separate property. 

I have felt considerable difficulty in coming to any conclusion, 
as the schools are so conflicting, and it is difficult to follow the 
reports of the Adawlut, The books that are of authority in this side 
of India are three : Menu, Mitacshara, and Mayukha, Colebrooke 
speaks of the Mayukha, 2 St7'a. H. L. 318. The next in authority 
is the Mitacshara, which Bo^^radaile mentions in his reports ; and 
he says, that these three books are generally referred to in this 
part of the country. I also had inquiries made of the ShaUreea, 
here and at Poonah ; and they say these three books establish the' 
usage, and have been referred to, for the last eighty years at least, as 
authorities here on the law of inheritance. The Daya Bhaga^ 
referred to in Sir Thomas Strange's work, is of the Bengal school. 
I was led to make these inquiries, because Strange refers to Bengal 
books — the Bengal law being different. Then, according to these 
three books, what does the widow take? All the authorities, 
both in Bengal and here, are in unison as to the right of the 
widow to succeed where the property is separate, and in the former, 
to undivided also ; but her power over it is said to be limited on 
the Bengal side, and she is merely treated as tenant for life. But 
on this side there appears to be a different practice, which ap- 
pears to be founded on the authority of the books I have named. 
In 1 Stra, H, L, 247, he says, The restriction of a widow 
is limited, and concerns land only; but as to personal estate, 
greater latitude is given. He cites the Bengal Reports of 1812, 
and Borrodailds Reports, 428. I cannot get the Bengal Reports, 
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but Borrodaile s does not bear him out. In Steele's Summary, § 25, 
p. 42, published by the Bengal Government in 1821, it is stated 
that the widow holds the moveable property absolutely, but of 
land is merely tenant for life. He there refers to the Mitac- 
shara, which says, Therefore it is a settled rule that the widow 
takes the whole estate when separate, if living chaste. The May- 
tcklia lays down the proposition very much in the same way, and 
says, TJie widow takes the moveable and immoveable property. 

On the questions submitted to the Shastrees, it apj)ears that the 
widow lias power over the whole estates for proper purposes, and 
over the immoveable property she is limited to the use of it for 
life, but can mortgage or sell it for necessary purposes. But she 
is bound to exhaust the moveable before resorting to the immove- 
able 2 )roperty, the latter being an object of care to the Hindoo 
law, with a view to preserve it for the heirs. The cases are con- 
flictii^g; but I find that over the moveable she has power, but that it 
is denied to her over the immoveable ; and in Madras that a widow 
may give away, during her life, personal property, but cannot will 
it. Bee 2 Mori. Dig. !>. 69. 

On the whole, I think that the spirit and practice of Hindoo 
law, as existing in Western India, will be best construed by treat- 
ing the widow as having uncontrolled power over the moveable 
estate, but not having more than a life interest over the immove- 
able estate. 

The widow has, by the text-books, a number of duties tlirown 
upon her as to spending money ; but they are of that character 
that it would be impossible for the Court to carry them out. In 
Bengal, dealings by a widow with the immoveable estate are 
legally, but not morally, good. But I am not aware that it has 
been so held here. I have therefore come to the conclusion that, 
in regard to immoveable property, her estate is in the nature of 
that of a tenant for life. 

The widow, therefore, not having full power, we must see who 
are entitled. In this case, there are daughters ; now, according to 
all the authorities, the daughters take next after the widow. But 
what is the nature of the estate they take 1 And here there are 
differences of opinion. But dealing with the ([uestion according 
to the three books I have mentioned, it appears to me that the 
daughters take an absolute estate. That the se])ar 4 te property 
they take by inheritance from the fatlier ranks as stridhana is 
asserted by the Mitaeshara; but this is denied by Strange. But 
the practice, as far as my search goes, does not agree with the 
Mitaeshara ; therefore I think it is not expedient or consonant 
with practice, to hold that property coming to daughters by inherit- 
ance is stridhana, but merely the immoveable part of it. Strange 
says. Neither does such property go as stridhana, but according to 
Southern authorities, it classes as kridhanxi ; but going to the foun- 
tain of law, Menu, as quoted in the Mayuhha, p. 103, s. 10, we 
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have it laid down, that in default of sons, daughters are treated 
as sons, and take absolutely. With reference to this point also, 
I consulted the Shastrees, both here and at Poonah, the question 
being, Whether daughters could alienate any, and what portion 
of the property derived from their father, who died separate ? 
The answer was, That daughters obtaining property could alienate 
it at their will and pleasure ; in this the Shastrees of both places 
agree. On reviewing tlie autliorities in 3 Dig. 405, where it was 
held, that daughters liave a riglit to alienate property inherited, 
I liave come to the conclusion, that daughters take the immoveable 
property absolutely, when it comes to them after the death of the 
mother, and that the plaintitts have no locu,s standi. See Rangas- 
vami Ayyangar v. Vanjulatammalj 1 Mad. II. 0. R. 28; and Peram- 
mat v. Yenl'afammel., ib. 223. 

This decision seems to be correct, with the exception of that 
point which refers to the distinction drawn between moveable 
and immoveable j)ro])erty, no reason a}>pearing for such distinc- 
tion. 

In the Mitarshara, ch. ii. s. ii. § 1, On the right of a daughter 
and daughter’s son, it is laid down on failure of her, (that is, the 
widow,) the daughters inherit, § 2, is as follows. Thus Kafyayana 
says. Let the widow succeed to her husband’s wealth, provided she 
be chaste, and in default of her, let the daugliter inherit, if un- 
married. Tliis expression is shown in the following sections in 
the Mitacshara, not to be restrictive but preferential only, as be- 
tween married and unmarried daughters. See the judgment of 
Chief -Justice Sa?(sse in Venaya/c Anandroo v. Lakshimi; 9 Moords 
In. Ap. do2, ante. 

Sir lliomaa SU'avge says, The right of daughtei’s to succeed in 
default of sons and widows is not to be confounded with that of 
the ap})ointed daughter under the old law. That appointment 
was one of the many substitutions for a son, and by a fiction, now 
obsolete, regarded as one, 1 Stra. H. L, 137. 

The aj>pointed daughter derived her title from the will and act 
of her father. The daughter succeeding derives hers from the law, 
having regard to the general principle of conferring at his obsequies 
benefits on the deceased, ^lenu, ch. ix. § 132. 

Their okdeu of succession. — Daughters take in common. If 
there is but one unmarried daughter, she takes the whole inherit- 
ance first, to the exclusion of her sisters during her life. After 
the decease of the single daugliter the married next enjoy it, 1 
Stra. H. L. 138. 

Among daughters, the unmarried take first. After them, the 
married daughters having male issue, or with probability of having 
it, and the widowed daughters with male issue, 1 Stra. H. L, 138. 
All of which three latter classes inherit jointly, Smriti ChandrUca; 
Stra. M. II L. § 328. 

After these, the barren married and the sonless widowed daugh- 
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ters succeed. These also take jointly, Mitac, ch. ii. s. xi. § 13 ; Stra. 
M. § 329. 

Those with male issue, or the probability of it, are preferred, 
because the performance of the funeral rites can be continued 
from generation to generation better by their sons than others. In 
each class the unendowed take before the endowed, Mitac,, ch. ii. s. 
xi. § 13. 

What constitutes endowment is not settled. But Mr Strange 
considers that it should be suflScient for maintenance, Stra. Man, 
§ 330. Daughters, in each class, succeed jointly, and share alike. 
But tliis relates to succession from the father. If succession be 
derived from the mothers, where the father may have had a 
plurality of wives, the daughters take by succession, according to 
their mothers, Stra, Man. § 331, 

In Bengal. — According to the Bengal school, the unmarried 
daugliter is first entitled to the succession. If there be no maiden 
daughter, tlien the daughter who has, and the daughter who is 
likely to have male issue, are together entitled to the succession,* 
and on failure of either of them the other takes the heritage. 
Under no circumstances can the barren daughters or widows 
destitute of male issue, or the mothers of daughters only, inherit 
the property, 1 Macn. Prius. i/. X. 21 ; Jim. Vahanay ch. xi. s. ii. 
§ 3, 8 ; 1 Mori. Dig. 319, 33o, 480. 

In Benares. — Tliis rule does not obtain in the Benares school, 
that school holding that a maiden is, in the first instance, entitled 
to succeed, failing her, the married daughters succeed ; the in- 
digent, excluding the wealtliy daughters, 1 Stra. II. L. 139; but 
in default of the former, the latter are comj)etent to inherit. But 
no preference is given to the daughter who has, or is likely to 
have male issue, over a daughter who is barren, or a childless 
widow, Macn. Pruts. H. L. 22. 

. In Bombay. — It has been held by the High Court that, as be- 
tween two married daughters, the circumstance of having a son is 
no qualification on this side of India, giving the married daughter 
having a son a prior claim to inheritance of her parents’ property 
over the married daughter not having a son, such priority of claim 
depending on the several daughters being respectively endowed, 
(sadhan, i.e , with wealth,) or unendowed, (nirdhan, i.e., with- 
out wealth,) the unendowed daughter having the preference, Bak-^ 
V. Manchhabai, 2 Bomb. 11, C, R, 5 ; 1 Stra, II. L. 138; 
Mitacshara ; Mugnkha. 

In Mithila. — The Mithila law gives the preference to the un- 
married, over the married daughter. 

Failing her, the married daughters are entitled to take. There 
is no distinction made amongst the married daughters ; and one 

* A distinction is made by Srikrishna, in his commentary on Jim. Va- 
hana, in respect of unmarried daughters. He is of opinion that the daughter 
who is not betrothed is first entitled to the inheritance. In her default, the 
daughter who is betrothed. But this doctrine is not endorsed by any other 
authority, and the author of Dayardkaaya expressly impugns it as untenable, 
Macn. Pnn. B. L. 21. n. 
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who has, or is likely to have, male issue is not preferred to one 
who is widowed and barren ; nor do indigence or wealth give a 
preferable title, Mam, P* II, L. 22. This school divides the pro- 
perty equally between poor and rich, mothei's and childless. See 
Chintamanij 293. 

Applicable in every possible case. — In Bengal, the above 
rule of succession is applicable in every possible case. 

But in other schools, only where the family is divided 3 for, 
according to the doctrine of those schools, even the widow, to 
whom the daughter is postponed, can never inherit where the 
family is united, nor can the mother, daughter, daughter's son, or 
grandmother. The father s heirs, in sucli case, exclude tljem. But 
though the schools differ on otlier points, they concur in opinion 
as to the manner in which such property devolves on the daugh- 
ter’s death in default of male issue. 

According to the Southern authorities, it classes as lier S^ridhana, 
and descends accordingly to lier heirs, Macn. Prlns. II. L. p. 22 3 
but he cites no authority. In a note to the same ]>age, he com- 
ments on the ])assage of Sir Thos. Strangc\ already quoted, wherein 
he treats property devolving on a daughter by inheritance as the 
daugher’s Stridhana, and descendible as such. J/ami., however, at 
p. 38, cites the Mitac., which treats property acquired by means of 
inheritance as Stridhana. 8 ee antCy Stridhana, pp. 17G, 274. 

According to the law of Bengal also, it reverts to her fathei’’s 
heirs. Sir Thoman Strange asserts that proj)erty dev^olving upon 
a daughter by inheritance, is classed by the Southern autliorities 
as Stridhana, and descends accordingly to her heirs, vol. i. p. 140. 

We have discussed this subject at ]>. 274, 

It should seem, therefore, that the husband takes no interest in 
the corpus of such property. Nor lias the duugliter any power 
over it beyond her life interest. Sir Thomas Strange says the 
daughter’s own power over it is greater than that of the widow oT 
the deceased, whose condition is essentially one of considerable 
restraint, vol. i. p. 140. 

Macn. Prlns. II. L. p. 23, mentions a curious case which arose 
in Bombay, involving the daughter’s right of inheritance. Of 
two widows, one had two sons, and the other a daughter. 
On the death of the latter widow, it became a question who 
was to succeed to her property, whether her daughter, or the rival 
widow’s sons. Various authorities were consulted, and they in- 
clined to the opinion that the daughter was not entitled to succeed 
as heir, inasmuch as projierty, which had devolved on a wddow, 
reverts at her death to her husband’s heir, among whom the 
daughter would have ranked in default only of her own brothers.* 

Woman’s separate property goes to her daughters unmarried 
and unprovided for, Gautama^ 28, 22 ; Mitac. ch. ii. s. 11 § 4 ; ih. 
ch. i. s. 3, § 11. 

* This case is very obscure. It does not appear whose was the property or 
how the widow succeeded, there being sons. 
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Self-acquired property. — It may safely be stated as a true 
proposition that property, which is not ancestral, is self-acquired, 
in whatever way the property may have been obtained, whether 
by gift, or purchase, or labour, mental or physical, or otherwise. 
When a zemindary was escheated on the death of the last zemindar 
the Government granted it anew to a distant relation of his. This 
was treated as self-acquired property in Katama Natchiar v. The 
Rajah of Shivag^mga^ 9 Moores In. Ap. 595. Tiiat case has de- 
cided that all self-acquired property devolves in the same w^ay 
as the family property of a divided member. Failing male issue, 
therefore, a widow takes the self-acquired pioperty of her husband. 
JNo doubt, on the failure of male issue and a widow, the daughter 
w'ould take, 9 Moore^s In. Ap. 616. 


Daughter’s sons. — According to the law of Bengal and Benares 
the daughter’s sons inherit in default of the qualified daughters. 

sa3^s — If a man leave neither son, nor son’s son, nor 
[wife nor female] issue, tlie daughter’s son shall take his wealth, for 
in regard to the obsequies of ancestors, daughter’s sons are con- 


sidered as son’s sons. Tliis isnot found in nh Jnsfitafes^ but cited 


under his name in the Sniriti Chandrika, note to Mitac, ch. xi. s. ii. 


’ Menu likewise declares, “ By that male child whom a daughter 
shall produce from a husband of an equal class, the maternal grand- 
father becomes the grandsire of a son’s sons. Let that son give 
the funeral oblation, and possess his inheritance,” 1 Mori. Dig. 
258, 319, 325. 

As to the law of Mithila, see Chiniamanl, 294. 

A Hindoo died possessed of self-acquired ])r()perty inland, leav- 
ing no sons, or son’s sons, but one widow, liambai, and two daugh- 
ters, Jamna, his daughter by Rambai, and Suraj, his daughter by 
an elder wife, who predeceased him. Rambai succeeded to all her 
husband’s property as his sole Surviving widow, and held it for her 
life. Suraj died in Rambai’s lifetime, leaving two sons — held, that 
the daughters, as co-heiresses, took an estate in remainder, vested 
in interest on their father’s death, and that such vested right on 
the death of one of them during the widow’s lifetime passed by 
inheritance to her sons, who, upon the widow’s death, became en- 
titled to enter into possession of their mother’s moiety as her re- 
presentatives, Jamiyatram and Uitamram v. Bat Jamna^ 2 Bomb. 
H. C. R. 10. 


Arnould, C. «/., in giving judgment, said. The defence set up by 
the special appellants was, tliat they, as the sons of Suraj, one of 
the two daugliters who survived Kashiram were, on the death of 
Kashiram’s wddow, entitled both by Hindoo law and by the custom 
of their caste to share Kashiram’s land equally with their paternal 
aunt Jamna, his other surviving daughter; that Jamna’s claim 
was not as heir of Rambai, who, as widow, took only a life interest 
in Kashiram’s land, but as the heir of Kashiram. 

It may be well to state at once that, as no caste-custom, mate- 
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rially, if at all, varying from what we consider to be the general rule 
of Hindoo law applicable to the present case, aj)pears to have been 
made out in the Courts below, and was certainly not seriously re- 
lied on in this Court on behalf of the special appellants, the case 
will be considered by us solely with reference to what in our view 
is the general rule of Hindoo law on the subject. The Muiisilf 
decided the case in Jamna’s favour, on the ground that she was 
the heir of Rambai. 

The senior assistant judge remanded the case to the Lower Court. 

It came again before the same Miinsilf, wJio again decided in 
favour of Jamna, on the ground that the title by inheritance was 
established alike by Hindoo law and caste-custom. On appeal the 
acting judge of Surat contirrned the Muiisiff’s decree on the ground 
that Suraj (the mother of tl)e then appellants) was admitted nev^er 
to have had ])ossession in itambai’s lifetime, that on Kasliirain’s 
death the land pa.ssed to Rambai, and that, therefore, as he con- 
ceived, there could be no doubt that Jamna, Rambai’s only child, 
was her heir, and entitled to the lands. 

This argument was abandoned on the special appeal to this 
Court. 

Indeed, considering what must be taken to be the established 
doctrine in this Court, with regard to the extent of a widow’s 
interest in landed pro])erty, to which she succeeds on the death 
of her husband, such an argument could not well be relied on. 

It was, in effect, conceded that Jamna must claim as heir to 
her father Kashiram j but it was contended, that claiming in that 
capacity she had an exclusive right to the whole of the lands, as 
against the sons of his other daughter, Suraj, who, though she had 
survived her father, had died before the termination of the life 
estate of the widow. 

Ill effect, it was contended that the respective claims of those 
who, but for the existence of his widow Rambai, would have in- 
herited on Kashiram’s death, must be decided by reference, not 
to the state of things that existed at the death of Kashiram, from 
whom the inheritance descended, but by the stale of things that 
existed on the death of the widow, the inheritrix of the inter- 
mediate estate for life. 

In support of this, many authorities were cited, tlie effect of 
which was stated to be as follows — viz., that the established order 
of succession in Hindoo law to the immoveable property of a 
man dying separated, without direct descendants in the male line, 
is this : — 1. Widow ; 2. Laughters; 3. Daughters’ sons, Milac, 
oh. ii. 8. ii. § 1, 6 ; Baya Bhaya, ch. xi. s. ii. § 1, 25, 29 ; 
Vyavara Mayuhha^ cli. iv. s. viii. § 13. There can be no doubt 
that the authorities cited, and which in effect, with the exception 
of the Mayukha^ are the same as those relied on by aSW Thomas 
Strange, 1 U, Z. 130, do establish the above proposition, which is 
often stated in this form : On failure of male issue, the widow 
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inherits ; on failure of the widow, the daughters ; on failure of 
daughters, the daughters’ sons. 

But though this proposition must be considered as well estab- 
lished, it does not touch the real question involved in this case, 
which is in effect this, Whether the doctrine of representation, 
which in Hindoo law undoubtedly prevails in the case of sons, 
prevails likewise in the case of sons of daughters ? 

This question as regards the claim of the sons of a daughter 
who has died in the lifetime of their grandfather’s widow, against 
another daugliter of the grandfather, who has survived the widow, 
(which is the present case,) may be put thus — Do or do not the 
daughters of a separated Hindoo who has died, leaving no male 
descendants in the direct male line, take on their father’s death a 
vested estate in remainder as co-heiresses subject as to its coming 
into possession, to the particular life estate of the widow ? 

The point is by no means a clear one. It would appear to turn 
mainly on the determination of the two following points : — 

1. The nature of the widow’s estate. 2. As to how far the sons 


of daughters can bo regarded as bearing a similar relation in re- 

o o o 

spect of funeral obsequies to the grandfather as that borne by the 
sons of sons. 

1. As to the first point — viz., the nature of the estate which 
the widow of a separated Hindoo takes on his death in his im- 
moveable property was in effect settled by an elaborate decision of 
the point, pronounced by (7.-*/. ^ausse in the late Supreme Court, 
after an exhaustive reference to all accessible printed authorities, 
and the consultation of many learned Hindoo Siiastris, a decision 
well known on the other side of the Court as Dcvkuvarbat s case, 
and which has since been confirmed in the Privy Council in a 
case decided there in the t‘arly part of the pieseiit year, {Vinayak 
Anandrao v. Laksliimibai^ 1 B<mib, II, C, R. F. C.Wl .) That decision 
was, that on this side of India the widow of a separated Hindoo 
takes only a life estate in the separate immoveable property of her 
deceased husband. The notion that, according to the Mitaeshara^ 
such property forms part of the widow’s Stridhana, and as such 
goes on her death to lier heirs, not her husband^ s, was founded 
on a passage of Sir Thomas Straijye, ch. x. on widowhood, 
1 H. L, 248, which was itself based on a mistaken reference to 
the Mitaeshara. 


The Mitaeshara, ch, ii. s. xi. § 2, undoubtedly classes property 
acquired by inheritance under the widow’s Stridhana, but (as 
pointed out in Devhmarhai s case) § 4 of the same chapter and 
section conclusively shows that the words “property acquired by 
inheritance,'* as used in clause 2, relates only to what has “ been 


* ^^The doctrine of representation obtaining in it, if the eon have died in 
the lifetime of the father, leaving a son, and that son also die, leaving one, 
and then the great-grandfather die, the great-grandson succeeds as his grand- 
father would have done had he survived,” 1 Stra, H. L, 124. - 
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received ” by tbe widow from her brother, her mother, or her 

father, i.e., from her own family.* * * § 

The widow, therefore, in Western India, has only a particular 

estate for life in the immoveable separate property of her deceased 
husband. 

It follows from this, that when a separated Hindoo dies, leaving - 
landed property, and no sons or son’s sons, his widow on his death 
takes for her lil'e ; and the daughters, on his death, subject to the 
widow’s life estate, take an estate in remainder, vested immedi- 
ately in interest, but not coming into the possession of themselves 
or their sons, as the case may be, until after the death of the 
widow. 

There is a passage in Thomas Strange (founded on k case 
cited in his 2d vol., appendix to ch. x. page 404, in which Mr 
Golehrookey Mr Sutherland^ and Mr EllL% all express an opinion, 
which although somewhat less positive than that of the learned 
author, substantially agrees with his) which entirely supports the 
proposition, as above laid down. It runs thus : — Of that which 
devolves upon her, (the widow,) from him, (the husband,) he 
dying, leaving no son of any description, the landed part, or what- 
ever comes under that description, descends on her death to his 
heirs, not to key's, “The ‘princiide being, adds Sir Thomas 
Strange, “ that it vests in those who ivould have taken it iqyon his 
death had she at the time not existed’* , 

Now, in this case, had Rambai not existed at the time of 
Kashiram’s death, his self-acquired landed estate, i.e,, the proiierty 
in question in those cases (otliere depending on the decision) would 
have vested in right to his two then surviving daughters, Jamna 
and Suraj, as co-heiresses. 

That being so, although Suraj has died during the continuance 

• The word “ inheritance” here does not apply. A woman can only “receive” 
property from her brother, but can in no case inherit from him ; she may 
inherit from her mother and father, but the manner in which this woid 

“received” in § 4 is used would appear to have reference to gifts bestowed 
upon her during the lifetime of her parents. The word inlieritance” is 
unrestricted in § 2, and from the note on this par. wo find that the commen- 
tator, Balam Bhatta, defends the author against the writers of the Eastern 

School, (viz. Jim Vahana, ch. iv, s. i.) who do not class wealth devolving on a 
woman by inheritance with woman’s j)ioperty. A daugJiter is clearly in the 
line of hens, and as such succeeds by inheritance, which she is capable of 
transmitting to her own heirs. A wife is likewise heir to her husband, but it 
is supposed that she does not take other than a life interest ; but the daughter 
evidently succeeds on a different footing. We have been able to discover no 
passage in Hindoo law which limits her title to her father’s property, to a life 
interest, nor are we satisfied that the rule which limits the estate of the wndow 
is altogether free from objection ; paragraphs 3-7 are the authorities on which 
the author of the Mitac. relies in support of the doctrine enunciated in § 2. 
The Smriti Chandrika apparently supports the Mitac. in this respect, for at 

§ 8, s. i. ch. ix., the author, quoting from Yajnavalc^ya, classes among the * 
modes of separate acquisition not enumerated by Menu, under “any other sepa- 
rate acquisition," woman’s property, devolving on her by inheritance. 
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of the widow’s particular estate, Kashiram’s landed property on 
the widow’s death would vest in Jamna, and the other half in the 
sons of Suraj, unless there be any rule of Hindoo law which pre- 
vents the doctrine of representation from taking effect in the case 
of sons of daughters as well as in tlie case of sons of sons. 

This brings us to the second point, viz. : — Is there any such 
rule, or are sons of daughters considered in Hindoo law to stand, 
though perhaps in an inferior, yet somewhat in analogous spiritual 
relation to their deceased grandfather as the sons of sons. 

The universally admitted fact that they are in Hindoo law 
reckoned among the heirs of their deceased grandfather goes far 
towards supplying an answer to this question, for, as Sir W. Joves 
long ago pointed out, the Avhole Hindoo law of inheritance is based 
on the principle of spiritual services, to be rendered by the heir to 
the deceased by means of, a due discharge of, his funeral rights, 
1 Sira. 11. L. 128. Vide ante., p. 231. 

The doctrine, however, that sons of daughters are regarded in 
Hindoo law as standing in an analogous spiritual relation to the 
deceased with the sons of the sons, docs not rest on inference alone, 
but is su])ported by abundant authority. 

Sir Thomas Stran()e^ (I 11. L. 138,) after distinguishing between 
the case of an “ap|:)ointed daughter” under the old law, (who by 
a legal faction was sup))osed after a]>pointn>ent to stand in the 
place of a son,) and the case of a daughter not a])pointed, proceeds 
as follows: — ‘"The daughter not ajfpoinied but succeed i iig dQviYGs 
her title from the law, having regard to tlie genei'al principle of 
conferring at his obsequies benelits on the deceased.” 

We have referred to the authorities cited by Sir Thomas Strange 
in a foot-note to tliis })assage, and find that they fully bear out 
his position. The principle on which a daughter inlierits is thus 
stated by Menu, ch. ix. § 130. “The .son of a man is even as 


himself, and the daughter is equal to the sou. How, then, can any 
other inherit his property, notwitlistanding the survival of lier 


who is as it were hiniselt I” 


So Vrihaspati, cited in Mitaeshara^ 


ch. ii. s. ii. § 2 : — “ As a son so does the daughter of a man pro- 
ceed from his several limbs. How, then, should any other person 
take her father’s wealth]” 


The principle on which the son of a daughter inherits — the 
point that more immediately interests us here, is thus stated by 
Menu — By that male child whom a daughter, whether 
formally appointed, or not, shall produce from a husband of an 
equal class, the maternal graiidfatlier becomes the grandsire of a 
son’s son, Let that son give the funeral oblation, and possess the 
inheritance,” (ch. ix. § 13G.) To the Siime effect is Vishnu — “ If 
a man leave neither sons, nor son’s son, [nor wife, nor female 
issue,]* the daughter’s son shall take his wealth. For in 
regard to the obsequies of ancestors, daughters sons are con- 


* Balam Bhatta. 
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sidered as son’s sons,” Mitac, ch. ii. s. ii. § 6 ; and see Stake’s 11. L. 
Books, p. 441, note. It thus appears that, as in Hindoo law, 
daughter’s sons are considered as son’s sons in respect of their 
spiritual relation to their deceased ancestor; so they must be 
regarded as equally entitled, with son’s sons, to avail themselves 
of the right of representation, which, in Hindoo law, like the 
very right of inheritance itself is ultimately founded on the 
principle of service to be performed to the ancestor in relation to 
his funeral obsequies with a view to his spiritual welfare. 

On the whole then, our conclusion is, that on the death of 
Kashiram, his landed property vested in possession in his widow, 
Rambai, for her life ; vested in remainder, that is, (subsequent to 
the widow’s life estate,) in his two then surviving daughters, Jamna 
and Suraj. Suraj having died before the termination of the 
widow’s life estate, her vested right parsed on her death, by 
inheritance, to her sons, who, upon Rambai’s death, became en- 
titled, as representing their mother,,to enter into the enjoyment of 
one half of the whole landed property of Kashiram, leaving the 
other half to be enjoyed by their mother’s half sister, Jamna. 

With all due deference to the opinion of the learned judge re- 
specting the right of rei)reseutation held to exist in the daughter’s 
sons, we think a fallacy runs through his argument. In the first 
place, as respects Hindoo inheritance, the application of the 
technical term remainder, is inappropriate. Remainders are the 
creatures of grant. Inheritance springs from the law. On the 
death of the husband, the widow, it is true, according to tlie con- 
struction which the Hindoo law on this point has received, suc- 
ceeded, and took a life estate. On her death it would be neces- 
sary to ascertain, who among the surviving kindred of the husband 
was entitled to succeed ; and for this purpose tlie table of succes- 
sion would have to be referred to, and the survivor, next in degree, 
would be the person entitled, and he or she would succeed in the 
order of degree. Ho provision is made in Hindoo law for re- 
presentation where property descends in such case ; for instance, 
brothers may succeed ; but if, of two brothers, one survives, and the 
other dies leaving a son, the law does not say that the brother and 
nephew shall succeed together. The succession of the nephew is 
postponed to that of his uncle. The right of representation exist- 
ing, is based amongst son’s sons when a father is living in union 
with his sons, on a different ground from that on which the learned 
judgesupposes the right of representation in a daughter’s son is based. 
Sons living with their father do not succeed to their fathers estate ; 
they have an equal interest with the father; and on the father’s 
death his share falls into the common stock, and when division oc- 
curs, the property is apportioned among those entitled to share. 
Grandsons, therefore, as representing their fathers, and having by 
birth an equal interest with them in their portions, are entitled to 
succeed to that part of the property to which their fathers would 
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have been entitled, had they been living. It is on the principle 
of intere.st in the family property, that the right of representation 
in son’s sons depends. Now, a daughter’s son has not a joint, or 
common interest witli her in her property. She receives the 
property, not as heir to her mother, but as heir to her father, 
standing first in decree of the kindred entitled to succession. 
She receives the jmoperty, therefore, in right of inheritance, and 
takes it, according to tJie Miiac.^ as her Sfcridhana, daughter’s sons 
being postponed to daughters in the table of succession. If of 
two daughters one dies, leaving a .son, and the other survives, the 
succession of the son must be postponed to that of his aunt. The 
principle upon wliich the right of representation exists in respect 
to son’s sons, does not apjdy to daughter’s sons who have not the 
same interest in the Stridhana of their mothers as son’s sons have 
in the ancestral pro})erty of the family. Mr 8tranf]e^ M. H. L, 
§ 316, says, with respect to the descent in the female line, 
of proj)erty vesting in a female, And should it devolve on a 
female relative, for instance on a daughter, it would go on from 
her according to the rule of descent in the female line.^’ 

Mitiiila school. — But the right of daughter’s sons is not 
recognised by the Mithila school. The Vivaila Chandra^ the 
Vivada Rutnahara^ and Vlvnda ChiuUtmaitl authorities current 
there, do not enumerate (laughter’s sons amongst the .series of heirs. 

Order of succession. — If there be sons of more than one 
daughtei*, they take 2>er capita^ and not as the son's sons do, per 
sti7pes. iSir Thomas Stranffe states that, when^ sueli sons are 
numerous, when they do take, they take ]>er atli'pes and not per 
capita, citing 3 Dip, 501 ; 1 *Slra, U, L, 130. But this authority 
supports a contrary view. Japamiatha there lays down the follow- 
ing rule : — Again, if daughter’s sons be numerous; a distinction 
must be made. In that case, if there be two sons of one daughter, 
and three of another, five ecpial shares must be allotted ; they 
should not first divide the estate in two parts and afterwards 
allot one share to each son.” 

This principle was maintained also in the case of Ramdhaitn Sein 
V. Klshenkant Sein, 3 Sudr. ]). A. 11. 100, 1821, where it was de- 
termined that grandsons by different mothers claiming their mater- 
nal grandfather s property take per capita and not per stirpes, 1 
Macn, Prins. II. L. 24. 

Daughters’ grandsons. — Daughter’s grandsons are not in the 
line of heir.s, Stra. Alan. § 334. 

Daughters’ daughters. — Alacnaghten, Cons. H. L. 6, says. In 
the line of the daughters’ male issue the descent stops with their 
sons. It does not extend to the female issue, Al. D. 27 of 62, Sira. 
Man. § 332. 

On failure of daughters’ sons, among Soodras, illegitimate sons 
succeed, that is, to full shares. Half shares they are always 
entitled to, see ante, p. 234; 1 Sira. 132 ; Stra. Man, § 335, i.e., if 
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there are legitimate son’s daughters, or sons of daughters, the 
illegitimate sons of Soodras get half shares. 

The question was raised, but not decided, whether the interest 
of a daughter in the estate of her deceased father is of the same 
nature as that of a widow, G Moot ers In. Ap. 433. 

Succession in descending line stops with daughter’s son. — 
The succession in the descending line from the daughters does 
not proceed beyond her son, the funeral cake stopping with him. 
It is the daughter’s son who is the giver of funeral oblation, not 
his son, nor the daughter’s daughter, for the funeral oblation 
ceases with him, Jim. Vahnna, ch. xi. s. ii. § 2, which. Sir 
Thomas Strange says, is an answer to the claims of the son’s sop, 
grounded on the property having belonged to his father, 1 Stra. 
H. L. 139. 

Daughter’s daughter. — According to the commentary of 
Balam Bhatia, the daugliter’s daughter inherits in default of 
daughter’s sons. He grounds this o])inion, for which, however, 
there is no authority in Vignnnesvara's text, upon the analogy 
which this author has admitted in another case between the 
succession to a woman’s separate property, and the inheritance of 
the paternal estate, note to Mitac, ch. ii. s. ii. § 6. It has been 
held, that where two of four daughters died during the lifetime 
of their mother, and one of them left a daughter, who sued her 
aunt for a fourth of the property in right other mother, there was 
no legal foundation for the claim, 2 S. D. A. R. 290, Bengal, 1819. 
Moreover, when there are daugliter’s sons, tlnnr riglit of succes- 
sion is postponed, for it is a right deduction that the succe.s.sion of 
the daughter’s son is next after the daughter, Jim Vah<nm, ch. xi. 
s. ii. § 25 ; 1 Stra. II. L. 139, so that he comes in after the other 
daughters of the deceased. 

Where one of several daughters w^ho succeeded as maiden 

DIES, LEAVING SONS AND SISTERS. — If one of Several daughters who 
had as maidens .succeeded to their father's [)roperty (lie, leaving 
sons and sisters, and sister’s sous, then, according to the law of Ben- 
gal, the sons alone take the share to wliich their mother was entitled, 
to the exclusion of the sLsters and the sister’s sons, 1 Macn. Prin. 
H. L. 24. 

In conformity with this doctrine it was held, that property 
inherited by a daughter goes at her death to her son or grandson, 
to the exclusion of her sister, and her sister’s son, 2 S. D. A. 26, 
19th April 1820, 1 JIac??. ib. n. 

Where one of several daughters who had as married 

WOMEN SUCCEEDED, DIES, LEAVING SONS, SISTERS, AND SISTER’s SONS. 
— If one of several daughters, who liad as married women succeeded 
their father, dies, leaving sons, sisters, or sister’s sons, according 
to the same law the sisters exclude the sons ; and if there be no 
sist.er the property will be equally shared by her sons and her 
sister’s sons. This distinction seems to prevail in Bengal only, 
Macn. Prins. of H. L. 24. 
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A. B. AND C. SUCCEED — C. DIES BEFORE A. — B. SURVIVES. 
— If there be three sisters, A. B. and C., who succeed jointly to 
their father’s estate. Supposing B. to have one son, and C. to have 
three sons, and supposing C. to have died before A., and B. to have 
survived her. It is agreed that, upon the death of A. her estate 
will go to B., but whether, on the death of B., it shall go to her only 
son, or be divided between him and the three sons of C. is a vexata 
Macji, Cons. II. L. 10. In reply, Macn, Frins. H, Z-. 24, 
says, I aj)preliend that if the property devolved on the daughters 
at the time they were maidens, then on C.’s death her property 
would go to her three sons, and not to her sisters. But if they 
were married at the time it would go to her sisters, and on the 
death of A. to B., and on the death of B. her sons and the sons of 
C. would take pn' capita^ and this upon the general principle that 
property which had devolved upon a daughter is taken at her 
death by the heirs of her father, and not by the heirs of the 
daughter, and the father’s heirs in this case are his daughter’s sons, 
who are entitled to equal shares, Jim Vahana,, ch. xi. s. i. § 65. 

On failure of dauoiiter’s issue estate reverts to father’s 
HEIRS. — This is a moot point, whether on failure of issue the in- 
heritance so descending on the daughter goes, like her Stridhana, 
to her husband surviving her, or to those who would have suc- 
ceeded, had it never vested in such daughter. 

Jim. Vahana, ch. xi. s. ii. § 30, says, If a maiden daughter, in 
whom the succession has vested, and who has been afterwards 
married, die, witliout bearing issue, the estate which was hers be- 
comes the property of those persons, a married daughter, or others 
who would regular! 3 ^ succeed if there were no [unmarried daughter] 
in whom the inheritance vested, and in like manner succeed on 
her demise after it has so vested in her, (see 1 Mori. Dig. 319.) 
It does not become the property of her husband, or other heirs, 
for that [text which is declaratory of the right of husband and the 
rest] is relative to a woman’s peculiar property, (Stridhana.) Since 
it has been sliown, ch. xi, s. i. § 5G, that on the decease of the 
widow, in whom the succession had vested, the legal heirs of the 
former owner, who would regularly inherit his property, if there 
were no widow, in whom the succession vested — namely, the 
daughters, and the rest, succeed to the wealth — therefore the same 
rule concerning the succession of the former possessor’s next heirs 
is inferred, d fortiori^ in the case of the daughter and grandson, 
whose ])retension.s are inferior to the wife’s, see Daya Krama San- 
graha, ch. i. s. ii. § 3 ; so that if the daughter die without issue 
her father’s next heirs succeed. See Stridhana^ 176. 
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Section IV. 


PARENTS. 


Property ascends — Father — M other — Mothers cannot alienate — Where 
father had other ivi'ves — Stepmother — Brotlurs — Sisters not included 
— Order of succession — Where mother succeeds father — Title rests on 
funeral benefits — Re-'umted brothers — Brothers sons or neplteivs — 
Sinless ivldow of undivided brother cannot separate — Daughter of 
former wife cannot tahe father's share — Brother's grandsons^ 
nephews' sons, or grand-nepheivs — Brother's daughters — Daughters- 
-in-law — United f ami! y — Daughters son — Sister — Bengal — Bom- 
bay — Sister's so7is — Nieces or sister's dauffhters — Succession after 
sisters son — Tn Bengal — Remote kindred — Spirltucd preceptor — 
Benares — M it hi I a — Jhanbay — Pupil — Southern India — Holy 
mendicants — Dan ci ng girl — Bi ‘osi 1 1 at ion — Its ga ins ? 'ccognised — 
Lands endowed for religious pnirposes — What law governs parties 
who migrate, from one district to another where a. different school 
of law prevails — Caranesc law — Aliipi Santana — Dividon of 
family jiroperty — Malabar law — Castes following the Ma.rooma- 
hatayam rule — U nited females — Succession asKamiaven — No right 
to partition — The principle of paiiit ion — Alienation — Pi'operty 
assigned by Naya females — Judgment against Karnaven — Chaiyes 
of property — Self-acquired propo'ty — Widowhood — Management 
of females — Maintenance — Account from Ka7iiaeen — Succession to 
manage'ine 7 it — A7iandrave)fs right to maintenance. 

Property ascends. — In default of issue in the descending line, 
the inheritance ascends, the projjerty passing to the })aronts. But 
a difference of ojhnioii lias prevailed in tlie various schools as to 
which jiarent should take the precedence. Some give the jirefer- 
ence to the father, some <o the mother, and some to both jointly. 
The father iulierits according to tlie Bengal school. 

Mother — father. — But the mother succeeds to the exclusion 
of the father, according to the other schools. Jim. Vaha7'ia, ch. 
xi. s. iii. § 4, (and other authorities in Bengal) says that in the term 
patirau, “both parents ’’ (contained in the text of Yajnavidchya) “the 
priority of the lather is indicated, for the father is first suggested by 
the radical term 2 >U)'i, and afterwards the mother is inferred from 
the dual number, by assuming that one term of two which com- 
posed the phrase, is retained.” But both the Benares and Mithila 
schools prefer the motlier to the fiAther. The Mltacshara, ch. ii. 
s. iii., § 2, founds its preference of the mother on the use of the 
term matapltarau, (mother or father,) rather than that of pitarau, 
(parents,) and arguing thence, according to Hindoo logic, that the 
omission of the one, and the retention of the other, show the inten- 
tion to be to give the mother the preference. In the Mitacshai'a^ 
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ch. ii. s. iii. § 5, reliance is placed on the propinquity of the mother to 
the son, it is there said, ‘‘ Therefore, since the mother is the nearest 
of the two parents, it is most fit that she should take the estate/^ 

But on failure of her the father is successor to the property, 
according to the same school, 

The commentator, Balam Bhatta, is of opinion that the father 
should inherit first, and afterwards the mother, upon the analogy 
of more distant kindred, where the paternal line has invariably 
the ])reference, before the maternal kindred, and upon the authority 
of several express jiassages of law, ib. n. 5. 

Naada Famlita, author of commentaries on the Mitaesharay 
and on the institutes of had before maintained the same 

opinion. But the elder commentator of the Mitacsliaray Visves- 
vara, has in this instance followed the text of his author in his 
own treatise, entitled Madana Parijata^ and has supjmrted Vigna- 
nesvam's argument both there and in his commentary, named 
idubodhhd. 

Sriknra maintains that the father and mother inherit together, 
and the great majority of writers of eminence (as Apararka and 
Kalamakarn, and the authors of the Smriti Ckamlrika, Madana^ 
raim, V iiavaliara Mayukha, &c.) give the father the jireference. 
Jimiila Vdhana, Raglmiiandana have adopted this doctrine. But 
VadiPspail Mi>ra, on the contrary, concurs with the Mitaeshara 
ill placing the mother before the father, being guided by an erro- 
neous reading of the text of VishnUy s. i. § 6, as is remarked in the 
Veramitrodaya . The author of the latter work proposes to recon- 
cile these conti-adictions by a ])ersonal distinction. If the mother 
be individually more venerable* than the father, she inherits ; if 
she be less so the father takes the inheritance. But this is very 
fanciful. 

Others again exclude the father altogether, and on failure of the 
mother pass the inheritance to the paternal grandmother, as the 
surer means of preserving the property in the same tribe, upon the 
ground that the father succeeding, the estate becomes a paternal 
one, and as such may devolve, as well on sons, belonging to a mixed 
class, as on issue by a wife of his own, whereas if taken by the 
grandmother it descends as a maternal one to persons of the 
same class, only, viz., to her daughters and their representatives, 
Dharesvara, Mitac. ch. ii. s. iv. § 2 ; 1 Stra, II. L. 142. But the 
force of this argument ceased ever since marriages with women 
of inferior classes became illegal, 1 Stra. H. L. 142. 

Assuming the father to take first, in default of him the mother 
takes. Her interest, however, is not absolute, and is of a nature 
similar to that of a widow, 1 Stra. II. L. 144 ; 1 Macn. P. H. L. 25, 
But this rule seems to be more than doubtful, antCy p. 12^5. n. 1. 

In a case of property which had devolved upon a mother by the 

* As to the pre-eminence of the mother, see the Vi'cada Changarnavay 
Menu, Vy^a, the Puranas. 
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decease of her son, the law officers of the S. D, A, held, that the 
rules concerning property devolving on a widow equally affect 
property devolving on a mother. On her death tlie property 
devolves on the heirs of her sous, and not on he7' heirs, Macii, Frins. 
of //. L. 25. But vide, p. 224, with reference to the Madras 
school. 

When we come to consider the extremely fanciful grounds upon 
which the prior riglit of the mother to succeed is placed, we cannot 
help thinking that there can be no solidity in an argument raised 
upon so weak a foundation. Laying aside the ingenious argument 
founded upon the oi' the teniM maf(fpitarau, 

what can be more trifling tlian resting her })rior title on the jiains 
and merits of child-bearing, on her greater propinquity to her 
issue, on her being more venerable than the husband, and again, 
resting the priority of the father on the ground that “ the seed is 
preferable to tlie soil.” All these subtle and nice distinctions must 
give way to common sense. V/s/tjia says, If tliere be none, (daughter’s 
son,) it belongs to the father; if he be dead it a2)j>ertains to the 
mother. Mcuu says, ch. ix. s. 27, Of a son dying childless and 
leaving no widow, his father and mother shall take his estate ; 
and the mother also being dead, the paternal grand/b^Acr and 
grand7/2o//i(^^r shall take the inheritance on failure of brothers and 
nephews. Now, that he intended the father to take first, and the 
mother to succeed him is clear, for he must assume the father to 
be dead when he says the mother also being dead, otherwise it 
would be absurd to give the property over on the death of 
the mother, if the father were still alive, and in possession. More- 
over, the same oixh.*r is observed in passing the pro[)erty from the 
mother on lier death to the grandfather and grandmother. 

Although J<(rf((un((fha, 3 JJifj. o03, admits the point to be uncer- 
tain, yet it is evident tluit the bias of his judgment was in favour 
of the father, upon the ground of his comparative efficacy in per- 
forming obsequies to the deceased, arguing by analogy to the 
ground of j)reference to the son of a daughter, who succeeds as well 
to both parents, as to the brother, 1 AVra. //. L. 143 ; Jim. Va~ 
hana, ch. xi. s. iii. 3. 

Of a son dying childless and leaving no widow. Menu, accord- 
ing to the gloss of Coollooca Jiktitta, says that the father and mother 
shall take the estate. This, according to Hindoo reasoning, estab- 
lishes in the father the right of prior enjoyment. Other versions 
of the same text, omitting the father, have been construed to 
suppose the father dead, Atilac. ch. ii. s. iii. § 2 ; Jim. Vcihana, 
ch. xi. s. iii. § 2 ; 3 JJig. 303 ; Alemi, ix. § 185 ; 1 Stra. II. L. 
143. 

Amidst all these conflicting authorities, Sir Thomas Strange 
adds. Reason ought to decide between the contending views, 
with Jagannatha, in favour of the father, upon the principle that 
“if two texts differ, reason, or that which it best supports, must 

O' T 
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in practice prevail, when the reason of the law can he shown, * 1 H, 

Z. 143. 

That the father takes firat is the doctrine of the Bengal school, 
founded on Vishnu and MenUy resting the subsequent title of the 
mother, on her claims of having borne the deceased, and nursed 
him in his infancy, 1 Stra, II, L, 143. 

In whatever order the natural mother inherits she is, like the 
widow taking as such, restricted from alienating the estate, unless 
for necessary subsistence, or for pious purposes beneficial to the 
deceased, and for this only to a very limited extent, MU Bija Dihhij 
V. Mt Un'poorna Dibeh, 1 S, D, A, 164 Beng. Rep, ; 1 Macn, P, 
H, L. 25. See ante, p. 224. 

Where the father had other wives. — Should the father of the 
person to be traced from, have had other wives, besides the mother 
of the individual, they do not inherit. The property passes ex- 
clusively to the individuars mother. 

It is said in 1 Stra. 144, that stepmothers are excluded, but the 
Hindoo law authorities he has referred to, do not support him. 

Brothers. — If the father be dead, brothers share the estate,* 
according to MenUy Of him who leaves no son, the father shall take 
the inheritance, Menu ix. § 185. Macn. P. 11. L. vol. i. p. 26, says. 
In default of father and mother, brothers inherit, 2 Btra. H. L. 254. 

Sisters not included. — Nanda Pandita and Balam Bhaita con- 
sider this as intending brothers and sisters, in the same manner in 
which “parents” have been explained mother and father, and, con- 
formably with a rule of grammar, they give the inheritance to the 
brother first, and in liis default to the sister. This opinion is 
controverted hy Jl^amalakara, and by the author of Vyavahara 
Mayukha, Mitac. ch. ii. s. iv. note 6. Sisters are not enumerated 
in the order of lieirs, 1 Macn. P. H. L. j). 26. 

Order op Succession. — Amongst brothers, those that are of the 
whole blood take the inheritance in the first instance, under the 
text of Menu., ch. ix. § 1 87. “ To the nearest sapinda the inherit- 

ance next belongs.” Since those of the half blood are remote, through 
the difference of the mothers, Mitac. ch. ii. s. iv. § t5, and take only 
on failure, or in default of the whole brotliers. If there be no 
uterine, (or whole brothers,) those by -a different mother inherit 
the estate, ib, § 6 ; Jim. Vahana, ch. xi. s. v. § 9, 11 ; 3 Big. 506 ; 
1 >SVa. i/. Z. 144 ; 2 254. 

Macn. Prins H. L. vol. i. p. 26, says. The order of succession 
Is, first, the united brothers of the whole blood j second, the di- 
vided brothers of the whole blood ; third, the united brothers of 
the half-blood; fourth, the divided brothers of the half-blood. A 
divided brother of the whole blood takes in preference to a divided 
one of the half-blood. 

This order of succession supposes that the deceased had only 
uterine, or half-brothers, and that they were all united, or all 

* 8ee sister, 296. 
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separated ; but if a man die, having a uterine brother separated, 
and a half-brother associated, or reunited, these two will inherit 
the property in equal shares, Macn. Prim, of H. L. 26. 

Assuming the mother to have succeeded the father, on her 
death the property devolves on the brother, for, Vishnu^ who 
declares, that ‘‘ if the father be dead, it appertains to the mother,” 
proceeds to say, ‘‘on failure of her it goes to the brothers,”* 
and here the pronoun refers to the mother. It appears also, 
from the passage of Yajnavalcliya^ “ both parents, brothers like- 
wise,” that the broUier’s succession takes place in the case of 
the death of both parents, Jim. Vahanay ch. xi. s. v. § 1. On the 
death of the mother the residue of the estate devolves on the 
brother as next heir, in the order of succession ; and not like a 
woman’s peculiar projDerty on her son and daughter, for it is the 
case of an estate devolving on a woman, Jim. Vahanay ch. xi. sec. 
V. note 7, Ghiidamani. 

Stridhanay or women’s peculiar property, being the raother^s, 
descends on her death to her daughters, antey p. 174, ei seq. 

Sir Thos. Strange y vol. i. p. 144, says, But if the property was 
not stiidhanay but was inherited by her from her son, it passes in 
Bengal to his heirs, and not to hers, Jim. Vahanay ch, xi. s. iv. 
§ 7, note, who on failure of a son of the owner, or on failui'e of 
widow, or of a daughter, or of parents, are his brother or brothers. f 
See antey p. 224. 

Title rests on funeral benefits. — The title of the brother, 
as in other instances, rests on the benefits he confers by the offer 
of oblations in which the deceased owner of the property partici- 
pates, and in presenting others which the deceased was bound to 
offer, and in this respect occupying his place, Jim. Vahanay ch. 
xi. s. V. § 3 ; 1 Stra. II. L. 145. 

The uterine brother takes 'first, for he presents oblations to 
six ancestors, which the deceased was bound to offer, and three 
oblations in which he participates, while the half-brother presents 
none to ancestors. 

But as he presents three, in which the deceased participates, he 
is therefore superior to the nephew, who accordingly, though son 
of a uterine brother, is postponed in the succession to his uncle of 
the half-blood, Jim. Vahanay ch. xi. s. v. § 12. A preference, 
nevertheless, that has been censured, 1 Sira. H. L. 145. 

It has been suggested that the succession differs where the 
property has been inherited, and where it has been acquired by 
the deceased ; but this has not been established, 3 Dig. 506 ; 
1 Stra. II. L. 145. 

* That is, the brothers of him through whom she succeeded — that is, her 
son. This text must refer to a divided family; for if united, the inheritance 
must pass direct to the brothers, and not to the mother. 

t This of course assumes a separation, for if a son had united brothers the 
property could not have devolved upon the mother. 
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B.£-UK1Ted brothers. — When brothers separate and afterwards 
re-unite, and then again sepai’ate, should any share have lapsed by 
death, &c., during the state of re-union, such share goes in equal 
parts to the re-united brothers of the whole blood, and the sisters 
^of the whole blood. Failing brothers of the whole blood, it goes 
to re-united brothers of the half-blood, and sisters of the same 
mother, to all in equal shares, Mitac, ch. ii. s. ix. § 13. 

Although in the succession to the estate of a grandfather the 
right of representation exists ; that is to say, the son of a de- 
ceased son inherits with his uncle, yet where the property comes 
to the brother after the death of his brother’s widow, the son of 
another brother, who died during the life of the widow, has no 
right to claim a share of the inheritance, because during the life 
of his widow the father of the son had not even an inchoate right 
to the property. It had never appertained to him. 

In the case of Rudrachundra Chowdhi v. Samhku Chandra 
Chowdhry, 3 S, D. A. A. 106, a question arose as to the re- 
lative rights of a brother and a brother’s son to succeed on the 
death of a widow to property which had devolved on her at the 
death of her husband, thev bein" the next heirs. In the succes- 
sion to the estate of a grandfather the right of representation 
undoubtedly exists \ that is to say, the son of a deceased son 
inherits together with his uncle. Not so in the case of property 
left by a brother, the brother’s son being enumerated in the order 
of heirs to a childless person’s estate after the brother, and en- 
titled to succeed only in default of the latter. In the case in 
question the deceased left two brothers and a widow, the widow 
succeeding, one of the brothers died during her life leaving a son, 
on her death this son claimed to inherit together with his uncle. 
The opinion of the pundits in favour of the justice of his claim 
was based upon the fallacious supposition, that on the death of the 
first brother the right of inheritance of his other two surviving 
brothers immediately accrued, and that the dormant right of the 
brother who died subsequently was transmitted to his son, whereas, 
in point of law, during the life of the widow neither brother had 
even an inchoate right to the property, and as it had not vested 
in them, the one who died could not have transmitted to his son 
a right which never appertained to himself. This doctrine was sup- 
ported in MtmL Jymani Dibia v. Ramjoy Chowdhri^ ^ S. D, A, 289. 

Brothers’ sons or nephews. — In default of brothers, their line 
having been exhausted, their sons inherit, Vishnu, Jim, Vahana,Cih, 
xi. 8. vi. § 1 ; Mitac. ch. ii. s. iv. § 7 ; Daya Krama Sangraha, ch. i. 
8. viii. § 1 ; 1 Stra, H. L, 145. In the same order, as to division and 
union, the whole being preferred to the half-blood, Jim, Vahana, ch. 
ix. 8. vi. § 2; Daya Krama Sangraha, ch. i. s. viii. § 1. As the nephew 
of the half-blood confers less benefits compared with the brother’s 
son of the whole blood, since the mother and grandmother of the 
deceased owner do not participate in the oblations presented by 
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the nephew of the half-blood to the father and grandfather of 
such deceased owner, Jim. Yahana, ch. xi. s. vi. § I, 2 ; Mitac, 
ch. ii. s. iv. § 7, 8 ; 3 Dig. 518, 519, 524, 527; Daya Krama 
Sangraha, ch. i. s. viii. So the united succeed before the divided, 
2 Stra, H. L. 254 ; Srihrishna. 

In case of competition between brothers and nephews the 
nephews have no title to the succession, for their right of in- 
heritance is declared to be on failure of brothers, [both parents, 
brothers likewise, and their sons,] Mitac. ch. ii. s. iv. § 8. How- 
ever, when a brother has died leaving no male issue, (nor other 
near heir,) and the estate has consequently devolved on his 
brothers indifferently, if any one of them die before a partition 
of his brother’s estate takes place, his sons do in that case acquire 
a title through their father, and it is fit therefore that a share 
should be allotted to them in their father’s right at a subsequent 
distribution of the property between them and the surviving 
brothers, ih. § 9. 

The sonless widow of an undivided brother cannot separate 

AND TAKE IIIS SHARE, NOR CAN THE DAUGHTER OF A FORMER WIFE 
TAKE HER FATHER’S SHARE. — Where three undivided brothers lived 
and ate together with the mother, but traded separately, but two 
of the brothers died, one leaving a widow and a daughter by a 
former wife, the other a widow and two sons, it was held that 
the brothers and descendants of the two deceased could not 
be considered as a divided family, and the widow and her sons 
will be permitted to possess their father’s share ; but the widow of 
the other brother cannot be permitted to separate and take her 
husband’s share ; nor has the daughter by a former wife any right 
to se])arate and take her father’s share because he died without 
previous separation and leaving, no son ; the other members of the 
family are however bound to maintain the widow and daughter, 
Mt. Raj Koonwur v. Mi. Dhiin Koonvmr^ 1 Borr. 207 ; 1 Mori, 
Dig. 484, § 45. 

But with regard to succession of brother s sons there is this 
peculiarity, that if a brother’s son, whose father died previously to 
the devolution of the property, claim jure representationisy they take 
per stirpes with their uncle, being in that case grandsons inheriting 
with a son ; but when the succession devolves on the brother’s sons 
alone as nephews, they take capita as daughter’s sons do. In 
the subodhini it is stated that the succession cannot under any 
circumstances take place, per capita. But this opinion is rejected, 

1 Macn. P. H. L. 27. 

He maintains, also, that daughters of brothers inherit. In 
this opinion he is joined by Narada Pandita, but the doctrine is 
also rejected, Macn. Prins. of H. Z. p. 27 ; see note to Mitac. 

Sir Thomas Strange says, that unlike sons of daughters they 
take per capitay not claiming jure representationis, as if their 
fathers had had a vested interest in their brothers* property 
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before their decease ; whereas the right only vested in them by 
the demise of the owner^ their fathers being at the time dead, 1 
Stra. H, L. 145. 

Elherling^ p. 7 8, says, In default of brothers, brothers’ sons suc- 
ceed in the same order as brothers ; Vishnu^ Daya Krama 
Sangraha^ cli. i. s. viii. \ Daya Bhagay ch. xi. s. vi. § 1 ; Mitac. 
ch. ii. s. iv. § 7. They take according to numbers,* and not by 
representation as grandsons. Brothers’ sons are totally excluded 
by the existence of brothers ; but when a brother has once suc- 
ceeded, his share devolves, of course, on his death, on his sons, and 
not on his surviving brothers, even though he happens to die 
before a partition of the estate takes place, Mitac. ch. ii. sec. iv. § 9. 

Amongst brothers’ sons, associated and unasociated, all of the 
whole blood, the succession devolves exclusively on the associated 
brothers’ sons, Daya Krama Sangraka, ch. i. s. viii. § 3. (See 
2 Stra. H. L. 254 ; Srikrishna.) In like manner, in the case of 
associated and unassociated brothers’ sons, all of the half-blood, 
the succession devolves on the associated brothers of the half- 
blood, Daya Krama Samgrahay § 4. 

But if the son of the whole brother were unassociated, and the 
son of the half-brother associated, then they both inherit together, 
ih. 5. 

Where, however, two nephews were either associated or unas- 
sociated with tlie deceased, one of the whole, the other of the 
hulf-blood, then in both instances the succession devolves on the 
nephew of the whole blood, ih, 6. 

The sons of brothers who have demised before the property falls 
in, do not succeed while there are surviving brothers to take the 
inheritance, Sir F. Maai. 3 ; Elherling 78; Stra. Man. H. L.,% 343. 

Bbothebs’ gbandsons. — Brothers’ grandsons are not in the 
direct line of heirs, Elherling y § 78 ; but Mr Strange says they come 
in ulteriorly as more remote sapindasy Stra. Man. H. L. § 344. 

Nephews’ sons ok grandnephews. — Nephews’ sons or grand- 
nephews next take in the same order, and in the same manner as 
nephews. But with them the succession in the male line from the 
father direct stops, 1 Stra. H. L. 146. 

In default of brothers’ sons, their grandsons inherit in the same 
order, t according to the law as current in Bengal. But the law 
of Benares, Mithila, and other provinces, does not enumerate the 
bjrother’s grandson in the order of heirs, but assigns to the paternal 
grandmother the place next to the brother’s son, Macn. Prins. H, 
Z. 31 ; Elherling y 78 ; Mitac. ch. ii. sec. v. § 1. 

* The reason is that they do not inherit in right of their father, but in their 
own right, and as their right is equal, their share must also be equal, Mitac. 
ch. ii. s. iv. § 7, note. 

•I* No re-union, after separation, can take place with a grandson’s brother. 
Re union can take place only with the following relations : — the father, the 
brother, and paternal uncle, Vrihaspatiy cited in Jim. Vahanay ch. ix. s. i. 
SO. 
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The brother’s great-grandson, though a lineal descendant of the 
owner’s father^ is excluded by the paternal uncle, for he is not a 
giver of oblations, since he is distant in the fifth degree. Thus 
Menu says, “ To three, must oblations of water be made ; to three, 
must oblations of food be presented ; the fourth in descent is the 
giver of these offerings, but the fifth has no concern with them,” 
Menu, ix. § 186, by this passage the fifth in descent is debarred, 
Jim, Vahana, ch. xi. s. vi. § 7 ; 3 Dig, 526, 527 ; Daga Krama 
Sangraha, ch. i. s. ix. 

Brother’s daughters. — Brother’s daughters do not inherit, 2 
Stra. H, L, 240, S. ; Sira. Man, H, L, § 845 ; 1 Macn, F, H. L\27, 

Daughter-in-law does not succeed to her mother-in-law, 
being excluded equally with sisters and sister’s sons, Stra, Man, 
§ 345. 

Succession in united family. — Where brothers are united, the 
succession differs in some respects from that which prevails where 
they are divided. The estimated share of each brother vests suc- 
cessively in his sons, son’s sons, and son’s grandsons, as in the case 
of individual property. Failing these, however, the next in the line 
of succession are the surviving brothers, amongst whom the lapsed 
share vests equally. The great-great-grandson of the deceased 
brother would not take it, unless kept open for him by the sur- 
vival of his father, or grandfather. From the brothers the lapsed 
share would vest in their male issue, as far as the great-grandson. 
After that it would i:)ass to the widow of the last survivor of any 
of these, Stra. Man. 11, L, 347. 

The widow of these previously demised would not participate. 
When there may bo male issue of the undivided brothers, it passes 
from one cousin to another to the remotest degi'ee while united, 
and on all these failing, then to the widow of the last survivor. 
It finally goes to divided relatives in their order, Stra. Man. § 347. 

A., one of four brothers in joint possession of ancestral property, 
separates himself in food, worship, and estate, leaving his three 
brothers jointly possessed of their undivided three-fourth shares. A. 
dies unassociated, leaving a son and heir, B. The three brothers 
continue, and die associated, two without heirs, and the third leav- 
ing a son and heir, C. B. has no claim to any part of the undivided 
three-fourth shares as against C., who takes the whole absolutely, 
Jauduhchunder Ghose v. Bonodhehari'y Ghose, Hyde's Beng, H, C, 
R., 1866, p. 214. 

Distant undivided relatives take before the widow, Stra. M. H. 
L, § 348. 

Where there are two brothers who have not divided, and they 
die in succession without male issue, each leaving a widow, the 
widow of the last survivor alone inherits ; this is, because on the de- 
cease of the brother who first died the entire property vested in the 
surviving brother, and so passed on to his widow, 2 Stra, H, L., 
232, 0, and D. Stra. M, H. L., § 349. Where one of two undi- 
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vided brothers dies, leaving a da?ighter , she does not succeed ; 
the property passes on to the surviving brother and his line, 
Stra, M. H, L,y § 350. 

Daughter’s son. — The succession in the male line from the 
father direct, having stopped with the nephews and grand- 
nephews. Failing heirs of the father, down to the great-grandson, 
the succession devolves on his daughter’s son, in preference to the 
uncle of the deceased, in like manner as it descends to the owner’s 
daughter’s son on failure of the male issue, in preference to the 
brother, Jim, Yahana^ ch. xi. s. vi. § 8 ; 3 Big. 527 ; see 1 Mori, 
Dig. 326, 328; Daya Krama Sarigraha^ ch. i. sec. 10, § 1. 

The succession of the grandfather’s and great-grandfather’s lineal 
descendants, including the daughter’s son, must be understood in a 
similar manner, according to the proximity of the funeral offering. 
Since the reason stated in the text, “ For even the son of a 
daughter delivers him in the next world, like the son of a son.” 
Menu^ ix. § 139 is equally applicable, and his father’s or grand- 
father’s daughter’s son transports liis manes over the abyss by offer- 
ing oblations of which he may partake, Jim. Vahana^ ch. xi. s. 
vi. § 9. 

Accordingly, Menu has not separately propounded their right of 
inheritance, for they are comprehended under the two passages, 
‘‘ To three, must libations of water be made,” <fec., and “ to the near- 
est kinsman (sapinda)the inheritance next belongs,” MenUy ix. § 187. 
Yajnavalchya likewise uses the term gentiles or kinsmen (gotraja) 
for the purpose of indicating the right of inheritance of the father’s 
and grandfather’s daughter’s son, as S 2 :)ringiiig from the same line 
in the relative order of the funeral oblation, and for the further 
purpose of excluding females related as sapindas, since these also 
spring from the same line, Jim. Vahana, ch. xi. s. vi. § 10. 

Sister. — The general principle is that females are incompetent 
to inherit. The sister, therefore, being no offerer of oblations, is 
excluded from the heritage. But the right of succession of the 
widow, and certain others — viz., the daughter, the mother, and 
the paternal grandmother, is reserved by express texts without any 
contradiction to this maxim, Jim. Valiana, ch. xi. s. vi. § 8, 11, and 
notes ; 3 Dig. 528, 529 ; 1 Stra. II. L. 134, 146 ; 2 ib. pp. 239, 
243, 244 C. and S. See ante, “ Brothers,” p. 290. 

Bombay. — According to the law of inheritance prevailing in 
Bombay, sisters succeed to tlie estate of their deceased brother, if 
the estate had been separately acquired by their father in prefer- 
ence to their father’s brother’s sons, Vinayah Anandrow v, 
Luximeehaee, 9 Moore's In. Ap. 538 ; 1 Bomb. H. C. It. 117. Bhug^ 
wantrao was a Hindoo resident at Bombay ; he died in 1851, having 
made a will appointing his wife (one of the respondents) his sole 
executrix, and added, “ All the outstanding debts due to me must 
collect, and, after paying legal debt due by me, and the expense 
of funeral and other ceremonies during the first year of my death, 
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the remainder property, both moveable and immoveable, I give 
and bequeath to Luxumeebaee, my dearly beloved wife, and my 
little son Guyanon, an infant.*^ ‘‘ The joys,” &c., I have made for 
my wife and children ; they belong to themselves ‘‘ respectively.” 
Their Lordships consider that the word ‘‘ respectively ” has no ap- 
plication to the gift of the residue, but refers only to whatever may 
have been meant by ‘‘ the joys,” &c. 

Besides his widow and sou, the testator left three daughters 
after him, who are also respondents. His son died under four 
years of age. Observations were made concerning the true con- 
struction of the words of the gift of the residue, and whether as 
giving or not giving absolute interest, or an interest in the nature 
of what English lawyers call a joint tenancy in common. Upon 
these points no opinion was given, for upon the testator’s death 
the widow and the son took the whole between them, at least in 
possession, and upon death of the son the widow became entitled 
to the whole at least for her life. 

The appellants contend that upon the death of Guyanon the ab- 
solute interest in the whole, or a moiety, subject to the wife’s life- 
interest, devolved upon the appellants as his heirs, and not upon the 
daughters, as they were the sons of the brother of the testator, 
and being so related in the male line, they excluded by law the 
sisters of Guyanon from the heirship to him. 

Upon the capacity of the sisters to be heirs of their brother 
different views of the law appear to be taken in different parts of 
India, and a general feeling in favour of excluding the sisters in 
such a case appears to j^^’evail in Bengal, but not in the terri- 
tories of Bombay. It is a point upon which probably it may be 
said that a reasonable difference of opinion may be entertained. 
But the authorities most regarded in Bombay, whence this case 
comes, seem to be in favour of preferring the claim of the sisters 
to that of the male paternal relatives, the cousins. The Chief- 
Justice Sausse, in giving his judgment in the present case, quotes 
a book with which we are not familiar here, but which seems to 
be well known in Bombay, and to be considered and treated as 
an authority there. He says, Supposing, then, that Luxumeebaee 
to take a life-estate only in the descended inheritance, the rever- 
sion vests in the next heir of Guyanon, and upon the best autho- 
rities recognised in this Presidency that heir is his sisters, who 
are defendants in the suit. 

This appears from the Mayukha^ ch. iv. p. 19, where, after 
enumerating the mother, see pp. 14 and 15, the uterine brother 
and his sons, s. 16, 17, the paternal grandmother, s. 18, — and no 
paternal grandmother of Guyanon is shown to be in existence, 
on the face of this bill — the commentator in s. 19 proceeds thus : 
‘‘ In default of her, (the paternal grandmother,) comes the sister 
under this text of Menu, To the nearest sapinda, (male or fe- 
male,) after him, or her in the third degree the inheritance next 
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belongs ; and thus of Brihaspati^ whei*e many claim the inheri- 
tance of a childless man, whether they be paternal or maternal 
relations, or more distant kinsmen, he .who is the nearest of them 
shall take the estate.*’ And the next rank is hers, (the sister’s,) both 
from her being begotten under the brother’s family name, and 
there being no further reservation with respect to the gentile re- 
lationship. Neither is she mentioned in the texts as an occasion 
of taking the wealth, but as next of kin she succeeds. 

Considering the high authority of the MayuJcha on this side of 
India, this might alone seem sufficient to establish the position 
that the sister comes next in order of inheritance after the pater- 
nal grandmother. But, according to certain commentators on the 
Mitacsharcu the sister comes next in order of inheritance after the 
brother. The passage in the Mitacshara is contained in the first 
par. of ch. ii. s. iv. On the failure of the father, brethren share 
the estate. Nanda Pandita and Balam Bluitta^ says Mr Cole- 
hroohe in his note to this passage, considers that, as including 
brothers and sisters, in the same manner in which parents have 
been explained mother and father, and conformably with an ex- 
press rule of grammar. 

They observe that a brother inherits first, and in his default 
the sisters. This opinion, Mr Colebrooke observes, is controverted 
by Kamalakara and the author of the Mai/ukha, It certainly is 
so in § IG of cli. iv. viii. of Mayuklia^ p. lOo, but it should be 
observed that at p. 15 of the same commentary the doctrine of 
Miiacsliaray now generally regarded as established as to the word 

parents,” including both father and mother, is controverted, and 
on precisely the same grammatical grounds. 

Their lordships desire not to be understood as expressing an 
opinion that the general course said to be taken in Bengal upon 
this subject, or upon the construction of the word brethren is 
wrong ; but neither are they satisfied that the construction put 
upon the passage in the Mitacshara^ which has been mentioned, 
and generally adopted as it seems in Bombay, is wrong. Their 
lordships come to the conclusion that the general rule in Bombay 
has long been, and is, to treat the sisters as heirs to the brothers 
rather than the paternal relatives of the description of the present 
plaintiffs.* 

Their lordships consider that, in Bombay at least, the sisters in 
such a case as this, are the heirs of the brother. The conse- 
quence is, that in whatever possible manner the will of the testator is 
read, the entire interest in the property in question must be viewed 
as vested in the widow and her daughters, or some, or one of them. 

Sister’s son. — In default of brother’s grandsons, the sister’s 
son inherits in Bengal, Jim, Vahana,, ch, xi. s. vi. § 8, 9, but not 
in the provinces, which follow the Mitacshara^ 1 Btra, H. L, H7 ; 
MajcIiAinder v. Goculchund 1 Beng. B. 46, antCj 1805 ; 1 Mori, Dig, 

* Query, appellants. 
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327 ; Doe d, Kullammah v. Kuppu Pillaiy 1 Mad. H, 0. E, 90, 
affirming i?. A, No. 33 of 1858 ; M. S. D. 1858, pp. 209, 211 S. A. 
No. 84 of 1860 ; M. S. D. p. 245, 1860. In Elberling' s Treatise on In- 
heritancey § 178, <fec., it is laid down that sons of different sisters take 
according to the numbers born, as well as unborn and even unbe- 
gotten, at the time of their uncle’s death, Bijia Dehy v. Unnapoorna 
Dehy, \ S. D. A. 'y M. Soloohhuna v. Eamdolal Pande, ih. 324. 
Elberling is a Bengal writer, but discusses the authorities of the 
Benares school as well. At the close of § 178, he says, that ac- 
cording to the schools of Benares and Mithilay the sister’s sons 
are excludetJ, as they belong to a different family, p. 79. 

In the Southern India schools the paternal grandmother is 
ranked next to the brother’s son, and the sister’s son also is excluded 
from the enumerated heirs, Rajachunder Narrain v. Goculchunder 
Goh. 1 S. D. A. R. 43. The suit was there brought by a sister’s 
son, against the paternal uncle’s son, for the recovery of land in 
Bengal, tlie estate of a deceased Hindoo. The Court held that, 
according to Bengal law, the plaintiff was heir ; according to the 
Miihila law, the defendant, 1 Macn. P. IT. Z. 28 ; 2 ih. 125. 

The writers in the Bengal school differ as to i.he rights of suc- 
cession between the whole and half blood, some maintaining that 
an uterine sister’s son excludes the son of a sister of the half- 
blood : but according to the most approved authorities there 
should be no distinction, 1 Mam. P. U. L. 29. 

Nieces or sister’s daughter. — The observations we have 
made with reference to a sister apply to the claims of nieces, or 
sister’s daughters, who are nowhere enumerated in the order of 
heirs, although Nanda Pandita and Balaam Bhatta maintain 
that daughters also of sisters, have a right of inheritance, an 
opinion which has been refuted, 2 Stra. II. L. 248 ; 1 Mam. 
Prins. H. L. 29, n. On a question, as to whom does the land 
of a Hindoo woman descend, she having left her surviving two 
nieces and a grandson of a third ? The pundit answered, As be- 
tween the grandson of a deceased niece, and the surviving sisters, 
the grandson succeeds. The two surviving their sister can have 
no claim, having no issue. It is held in the Bmriti Sindheevay in 
the chap, of Jim. Valianay treating on woman’s property, that a 
female, having no issue, shall never succeed to land ; the same 
is repeated in the Smriti Chandriha, Saraswati Vilasay and Verde- 
rajah. Upon which Mr Sutherland remarks, that he regards 
the opinion as very inaccurate. See the erroneous doctrine, 

that women inherit only through having male issue, contro- 

verted in the Mitaesharay ch. ii. s. i. Here the right of the 
grandson to succeed can only be through his grandmother ; 

therefore he can have no right to a larger share than that to 

which she would have been entitled. In fact, however, I think 
he has no right to any share. The doctrine of representation 
does not apply to the case of succession to the estate of an aunt, 
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or great grand-aunt, and the right of his grandmother had never 
vested. It is worthy of consideration whether either of the three 
sisters could have any right at all, to succeed to the estate of their 
deceased aunt. In the series of heirs the niece is nowhere 
enumerated ; and my pundit agrees with me that the estate would 
escheat rather than descend to nieces, and ct fortiori to the grand- 
son of a niece, 2 Stra. H. Z. 239. 

Succession after sisters^ sons. — In the Bengal school the suc- 
cession, after the sister’s son, according to Daya Krama Sangraha, 
and 1 Macn. P. IL L. 29, passes to the— 

Brother’s daughter’s son. 

Paternal grandfather. 

grandmother, 
uncle, 
son. 

grandson. 

grandfather’s daughter’s son. 
uncle’s daughter’s son. 
great-grandfather, 
grandmother, 
grandfather’s brother, 
grandfather’s son. 
grandfather’s grandson, 
great-grandfather’s daughter’s son. 

„ grandfather’s brother’s daughter’s son. 

On failure of the foregoing, the inheritance passes, in the 
maternal line, to the — 

Maternal grandfather.* 
uncle, 
son. 

grandson, 
daughter’s son. 
great-grandfather, 
great- grand fixther’s son. 
great-grandfather’s grandson, 
great-grandson and daughter’s son. 
great-grea t gran d father, 
great-great-grandfather’s son. 
great-great-grandfather’s grandson, 
great-great-grandfather’s great-grandson and daugh- 
ter’s son. 

Remote kindred — Sakulyas. — In default of all these, the pro- 
perty goes to the remote kindred in the descending and ascending 
line, as far as the fourteenth in degree, then to the 
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* Jagannathay 3 Dig. 630, says, that “the son of a son’s, and of a grand- 
son’s daughter, and the son of a brother’s, and of a nephew’s daughter, and 
so forth, claim succession in the order of proximity before the maternal 
grandfather.” But this opinion is not supported by any authority. 
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Spiritual preceptor. 

The pupil 

The fellow-student;* those bearing the same name; those de- 
scended from the same patriarch. 

Brahmins learned in the vedas, or holj books; and, lastly, the 
king, by escheitt, with the exception of Brahmin’s property, which 
must be distributed among other Brahmins ; but see 8 Moores In. 
Ap. 500, where it has been held that a Brahmin’s estate is also liable 
to escheat. See post, p. 202. 1 Macn. P. H. L. 30. 

Even amongst the Bengal writers this order of succession does 
not generally prevail. Srikrishna Tarkalanhara, in his commentary 
on the Daya Bhaga, after the sisters’ sons places the paternal uncle 
of the whole blood, the paternal uncle of the half-blood, the son of 
the paternal uncle of the whole blood, the son of the paternal uncle 
of the half-blood, their grandsons successively — 

The paternal grandfather’s daughter’s son. 
grandfather, 
grandmother. 

grandfather’s whole brother. 

half-brother, 
their sons and 
grandsons successively. 

,, great-grandfather’s daughter’s son. 

The Sapindas; the maternal uncle and the rest, who present ob- 
lations which the deceased was bound to offer. 

The mother’s sister’s sun. 

The maternal uncle’s sons and grandsons. 

The grandson of the son’s son, and other descendants for three 
generations in succession. 

The offspring of the paternal grandfather’s grandfather, and 
other ancestors for three generations. 

Samanodicas, these connected by obsequial offerings of water. 

In the Vividaimvasetu, a digest compiled by the order of Mr 
Hastings, \ Vivadasararnava and Vivid ahhiingarnava, a digest com- 
piled at the request of Sir W. Jones by Jagannatha, and usually 
cited as the Digest, the series of heirs are thus enumerated : — After 
the sister’s sons — 

The grandfather. 

The grandmother. 

The uncle. 

The uncle’s son. 

grandson, 
great-grandson. 

Grandfather’s daughter’s son. 

Great-grandfather. 






* A fellow-hermit is heir to an anchorite, his pupil to an ascetic, and his 
preceptor to a professed student of theology, 2 Stra. H. L. 248. 
f This is considered of doubtful authority. 
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Great-grand mother. 

» ,, son. 

„ „ grandson. 

„ „ great-grandson and daughter’s son. 

Maternal grandfather. 

„ uncle. 

„ „ his son. 

„ „ grandson. 

The deceased’s grandson’s grandson, (in the male issue.) 

His great-grandson and his 

Great -great-grandson. 

Then the ascending line succeed. 

The paternal great-grandfather s father. 

„ „ son, grandson, and great-grandson. 

Jagannatha assigns a place next to the maternal uncle’s grandson, 
to the maternal great-grandfather, and the maternal great-great- 
grandfather and their descendants. He also is of opinion that of the 
male descendants of the paternal grandfather and great-grandfather, 
those related by the whole blood should exclude those of the half 
blood. 


All these authorities concur in the order of enumeration, as far 
as the sister’s son. Mr CoUhrooke^ 2 8tra, //. L, 261, says, Where 
there is any difference of opinion, reliance may with safety be placed 
on the Daya Krama Sangraha of Srlkrishna, 1 Macn. P. H. L» 

The works to which we have referred are of the greatest author- 
ity in Bengal. Differences of opinion prevail amongst writers of 
less note, but it is unnecessary to refer to them more particu- 
larly, 1 Mam, P, II, Z. 31. 

Spiritual preceptor. — In default of all relatives, property vesting 
in a male will pass to the acharyar, or spiritual preceptor, the pupil, 
fellow-student in theology ; learned Brahmins ; and, lastly, always 
excepting the property ot Brahmins, the estate escheats to the Crown, 
Mitac. ch. ii. s. vii. See ante, p. 301. Property vesting in a female, 
except in the instance of Brahmins’ escheats, in default of relatives, 
Stra, Man. § 358. 

Property vesting in a Brahmin, whether male or female, on 
failure of relatives, should go to any learned or venerable priest, 
and then to any pure Brahmin, Menu, Narada, Mitac, ch. ii. s. vii. 
§ 3-5. The Privy Council, however, have determined that it 
escheats to the crown as any other property, Collector of Masulipa- 
tarn V. Gavaly Vencata Narainapah, 8 Moords Pi. Ap. 500. 

The crown would now therefore undoubtedly claim the property 
in supersession of the teacher, <kc., and their rights; for, such a rule 
seems to be merely directory, and comes under a. principle which 
our Courts cannot carry out, or adjudicate upon, as being too in- 
definite in its nature, and incapable of being carried out universally. 
Even a much clearer rule that the Crown could not take the pro- 
perty of Brahmins has been overruled by the Judicial Committee of 
the Privy Council on the ground — 
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1. That even Hindoo law does not say that the king cannot take 
the property, but merely says it would be a great sin if he kept it. 
His duty being to bestow it upon the virtuous Brahmins. 

2. Escheats are not governed by Hindoo law, for rights attach- 
ing to property are dependent on the religion and law of the person 
holding it. Property without an owner cannot be governed by the 
law of the last holders, and there being no other holder the law of 
the person taking it governs the whole question. 

Benares. — According to the law as prevailing in Benares, in 
default of the son and sou^s son and grandson, the widow, (sup- 
posing the husband's estate to have been distibct and separate,) 
succeeds to the property under the limited tenure above specified. 
But if her husband's estate were joint, and held in co»paroenery, 
she is only entitled to maintenance, 1 Macru P. H. L. 32. 

In default of the widow, the maiden daughter inherits. lu 
her default, the married indigent daughter. In her default, the 
married w’ealthy daughter. Then the daughter’s son. But the 
YivadacJmndra^ Vivadaratnakara^^xA the Vivadachintamani^ author- 
ities which are current in do not enumerate the daugh- 

ter’s sons amongst the series of heirs, see pod, p. 304. The mother 
ranks next in the order of succession. Balaam Bhatta gives the 
inheritance to the father first; so Nanda Fandita ; so Apararha^ 
Kanmlaharay author of Vivadatandava ; the authors of the Smriti 
Chandrika, Madanaratna, Y yavaliafra Mayiikha, Yivada Qlvan^ 
drika, Matnakara ; and the authorities current in Benares prefer 
the father, see ante, p. 228, 1 Macn, P. tf. L. 32. 

In default of the father, brothers of the whole blood succeed, and 
in default, those of the half blood. In their default, sons inherit 
successively. 

The paternal grandmother, see ante^ p.^ 228. 

„ grandfather. 

Paternal uncle of the whole — of the half blood, — their eons in 
succession. 


Paternal 

great-gr ai i d m o t h e r . 

?» 

great grandfather. 


son and grandson successively. 


great grand fathe*'’s mother. 

?> 

„ father. 


„ brother. 


„ brother’s son. 


SAPiNDAa — In the same order to the seventh degree, which in- 
cludes only one degree higher in the order of ascent than the heirs 
above enumerated. 

Samanodioas. — In default of sapiudas, samanodicas succeed. 
These include the above enumerated heirs in the same order, as 
far as the fourteenth in degree.* 

♦ The term Ootraja, or Gentiles, has been defined to signify sapindas and 
samanodicas by Balaam Bhatta, and in the Subodhini, &c. 
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In default of the fiamauodicas, the Bundus or cognates succeed. 
These kindred are of three descriptions ; personal, paternal, and 
maternal. The personal kindred are the sons of his own father’s 
sister ; the sons of hi» own mother s sisters, and the sons of his 
own maternal uncle. The paternal kindred are, sons of his father’s 
paternal aunt, the sons of his father’s maternal aunt, and the sons 
of his father’s maternal uncle. The maternal kindred are, the sons 
of his mother’s paternal aunt, the sons of his mother’s maternal aunt, 
and the sons of his mother’s maternal uncle.* 1 Macn, F, H, L. 34. 

In default of them the acharya or spiritual preceptor, the pupil, 
fellow-student in theology, learned Brahmins, and lastly the estate 
escheats to the crown. 1 Mam, F, H, L. 34. 

Mithila. — The order of inheritance in Mithila corresponds with 
the above. In Gungadutt Jha v. Sreeiuirain, and Musst, Leelavmtee^ 
2 S* D. A. F» 11, it was held that, according to the Mithila law, 
claimants of succession, as far as the seventh, {sapindas^) and even 
the fourteenth in descent, {samanodicas,) in the male line from a 
common ancestor, are preferable to the cousin by the mother’s 
side of the deceased proprietor, Le.y his mother’s sister’s son. Had 
the case been decided according to the Bengal law, the mother’s 
sister’s son would have succeeded, he taking between the sapindas 
and samanodicas ; for it was there held that the son of a maternal 
uncle, (who is also a handhu,) takes the inheritance before the 
lineal descendants from a common ancestor, beyond the third in 
ascent, Itschoorim MohapiaUr v. Anund Lai Khaiiy 2 S, D. A, 35, 
1 Mam. F. H. L. 35. 

Bombay. — There is a considerable diiference between the above 
order of inheritance and that current in the west of India. In the 
Yyavalmra Mayukha, the heirs after the mother are thus enumer- 
ated : — 

The brother of the whole blood. 

Son. 

Paternal grandmother. 

Sister, t 

The paternal grandfather, and the brother of the half blood 
who inherit together. 

Sapindas. 

Samanodicas, and 

‘ Bundhus inherit successively according to the degree of prox- 
imity. Maternal, or mother’s cognate kindred, are the sons of his 
mother’s paternal aunt, of his mother’s maternal aunt, and of his 
mother’s maternal uncle, Mitac. ch. ii. s. vi. § 1. 

♦ See Mitac. In this series no provision appears to be made for the 
maternal relations in the ascending line; but V achespatimisraf in the Vivida 
Chintamani, assigns to the maternal uncle and the rest a place in the 
order of succession next to the samanodicas ; and Mitramisraf in Viramitro- 
dayUf expreses his opinion that, as the maternal uncle’s son inherits, he him- 
self should be held to have the same right by analogy, 1 Macn. P. H. L. 84, 

+ See 1 Borr, Bombay Reports^ 71 ; 2 ib. 471. A sister's grandson, 3 
MorriSf 156. 
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Spiritual preceptor. — The aoharyar, or spiritual preoeptor, 
succeeds them. 

Pupil. — Then follow the pupil, the fellow-student in theology, 
learned Brahmins ; and, lastly, the ruling power, which, in this 
instance, would be the Empress of India. 

Southern India. — The order of succession, according to the law 
of Southern India, does not appear to differ from that cuiTent in 
Benares^ 1 Macn. F, H, L, 35. 

Eeliqious order. — Holy mendicants, devotees, hermits, ascetics, 
student in theology resigning all worldly ties, have their title as 
heirs to those to whom they are by nature related, and their pro- 
perty is transmissible amongst themselves, Jim, Yaliana^ ch. xi. s. 
vi. § 35, 36, note ; Mitac. ch. ii. s. viii. ; 3 Dig. 546 ; Daya Krama 
Sangrahay ch. i. s. x. § 35 ; 1 Stra, II. L. 150, 160, 165; 2 ih, 
248. In Bengal the rights and possessions of the religious order 
of sanyasis or Gosains pass to their chelas or adopted pupils, Beng, 
E. 1806, pp. 73, 92; ih. 1807, p. 144 ; ih, 1810, p. 246; Bomb, 
E, 397 ; 1 Stva. H, L. 150. 

Dancing-girl. — The property of a dancing-girl must pass to 
her female issue first, then to her male, as in the case of other 
females, Stra. Man. § 361. On failure of her issue it will go to the 
pagoda to which she is attached, ih. § 362. Mr Strange relies upon 
the pundits’ opinion, but they cite no authorities. 

With prostitutes, the tie of kindred being broken, none of their 
relatives who remain undegraded in caste, whether offspring or 
other, inherit from them ; for this position the proceedings of the 
Sudr Court of Madras, dated 11th Nov. 1844, and 7 S. D. A. 273, 
are referred to, as authorities. Mr Strange, § 363, adds. Their issue 
after their degradation succeed, but for this no authority is cited. 
But the latter position appears to be supported by the judgment of 
the.^r. G. in Mayna Bai v. Utiaram, 2 Mad. II. 0. E. 196 ; 8 Maori z 
In, Ap., post, p. 334, wherein it is ruled that there is no authority 
against the existence of heritable blood between the woman and her 
illegitimate offspring.” 

Prostitution, its gains recognised. — The trade of prostitution 
is recognised and legalised by Hindoo law, Chalahonda Alasani v 
Chalakonda Eatnachalam, 2 Mad. II, C, E. 56. 

The learned editor appends the following note to this case : — 
In Anundrow Gunpet v. Bapoo Gungadhur, the High Court of 
Bombay seemed to think that as the legislature discountenanced 
prostitution by enacting ss. 372, 373 of the Penal Code, it was 
time to withdraw the sanction of the profession of a prostitute, 
which had been given by the decision in Tara Munee Dosea v. 
Motee Buneanee, and in Morrii Bomb. E. 1851, p. 137. 

With prostitutes the tie of kindred b^^ng broken, none of their 
relatives who remain undegraded in caste, whether offspring or others, 
inherit from them. (Pro. of Sudr Court, 11th Nov. 1844, 7 S. D. A. 
273.) Their issue after their degradation succeed,” Stra. Man, 363. 

u 
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Queere, If this is law, aamhandha or relationship can only be de* 
stroyed by Ghatccsphotana, Moreover, if it be said that by Hindoo 
law a woman loses caste bj becoming a prostitute, and therefore 
cannot inherit, Act xxi. of 1860 applies — If then she can inherit, 
why should not her undegraded relatives inherit from her 1 

Lands endowed for religious purposes. — These lands although 
the management of them passes by inheritance, subject to usage, 
are not heritable as private property, see Mder Widow of Rajah 
Chattersim v. Younger Widow, Beng» R, 1807, p. 103 ^ Marain 
Y. Bindhasan Baas, ih. 1814, p. 481 ; 1 Stra, H* L. 151 ; 2 
ib. 250 ; Sir W. Jones; ih, 369. 

What law governs parties who migrate from one district 
TO another where a different school of law prevails. — Upon 
a question whether the Mithila or Nuddea law was to regulate the 
succession, the test to be applied is the form, and character of the 
religious rites, and ceremonies, and the usages of the family. 

When, therefore, a family of Bengali Soodra Sutgops, had 
migrated at a remote period from the south-west of Bengal, where 
the Nuddea law prevailed, to the district of Pooruea, where the 
Mithila law was in force, and had adopted and performed their 
religious rites and ceremonies according to the law of Mithila, 
the lords of the Judicial Committee of the Privy Council held, 
affirming the decree of the Sudr Court, that the Mithila law in 
such case governed the right of succession. Rang Pudmavati v. 
Baboo Doolar Sing, 4 Moorda In, Ap, 259. Upon a claim to the 
inheritance of a zemindary in Midnapore, which had been in 
possession, for a long period anterior to the institution of the suit 
of a family of Gatgop Brahmins, who had migrated from Bengal 
to Midnapore, but had retained their laws, and performed their 
religious ceremonies according totheZlaya Bhaga, 2 iii^ other authori- 
ties in force in Bengal. The lords of the Judicial Committee 
held, affirming the judgment of the Sudr Court, that the Daya 
Bhaga Saatraa mw&i govern the descent, and not the MitacaJiara, 
which f)revailed in Midnapore, Rang Srimuttg Diheafi v. Rang 
KoOTvd Luta, 4 Moore's In, Ap, 292. 

A deed purporting to be a deed of gift of a zemindary was exe- 
cuted to a stranger by the widow of the zemindar last seised, who 
died without issue. The deed was made with the confirmation of 
the Bundhus, the mother’s brother’s sons, the heirs, held to bo 
valid by Daga Bhaga Sastraa, as against a party claiming the suc- 
cession according to the Mitacahara, as being descended in the 
seventh remove in the male line from the common ancestor, ib, 
Canarese Law — Aliya Santana — Division of family property, 
— This term is derived from Earn Aliga, son in law j and Sri Sa^ 
tana, offspring; see Chamier'a,^^ the land assessment, and the landed 
tenures of CanaraJ^ Mangalore, 1853, pp. 16, 86, where it is stated 
that the rule was introduced into Canara about the beginning of 
the third century. Mr Strange in his Manual, § 404, says, In Canara 
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ft Bimilar system (speaking of Malabar law) of inberitanoe obtains 
which is termed Aliya Saotau. In Malabar, the Brahmins do not 
follow this rule.* lu its details the law of Aliya Santan corresponds 
with that of Maroomakatayam^ saving that the principle that the 
inheritance vests in the females in preference to the males is in 
practice better carried out in Canara, where the management of 
property vests ordinarily in females, while in Malabar the males 
commonly administer thereto. 

In Canara, females only are recognised as the proprietors of 
family property, and division cannot be enforced by one of the 
members of a family governed by the law of Aliya Santan. This 
system differs only, from that of Malabar, in more consistently car- 
rying out the doctrine that all rights to property are derived 
from females, per Mr Holloioay^ J., Munda Ohetti v. Timmaju 
Hensu, 1 Mad, H. G, li. 380. 

This suit was brought by a female member of a family, governed 
by this rule, which prevails in Canara, for a division of the family 
property, and for the recovery of a moiety claimed by the plain- 
tiff. 

The District Miinsiff of Mangalore gave judgment in favour of 
the plaintiff, but disallowed a portion of her claim on the ground 
that it was self-acquired property of the second defendant. 

This judgment was appealed from, and the principal Sadr. Ameen 
decreed that the plaintiff was entitled to the entire lands claimed ; 
and this decree was also appealed from to the High Court, and it 
was contended by the defendants (af>pellants) that the division of 
family property in Canara, where inheritance is governed by the Aliya 
Santan rule, cannot legally be enforced. 

The case was remitted to the Court below to take evidence with 
reference to the existing custom and usage, and the civil judge re- 
plied that the division of family property had been allowed in nume- 
rous suits since 1825. 

Mr Justice Frere^ in delivering judgment in the- principal case, 
said, It is necessary to remark that the practice of the division of 
family property at the instance of individual members is uudoubt- 
edly at direct variance with the ancient law upon the subject.” It 
is admitted that the law book called after Bhutalajjandiya * con- 
stitutes the basis of Aliya Santan system which prevails in Ca- 
nara, and in a portion of this book which is quoted by Mr Findlay 
Anderson in his decree in appeal. No. 82 of^843, such divi- 
sion is repeatedly prohibited, and iu express terms.f It remains, 

^ The learned editor of the report of the principal case has appended the 
following note to it. The work attributed to this author, who is said to have 
lived in the beginning of the era of Salivahana, A D. 78, though printed in 
Canara, is still untranslated unto English. 

•f*“The eldest child of the eldest sister, be it male or female, is to be yajamana, 
(managm*,) and is to hold the property as such. But it cannot be divided 
among the family. The remaining members are to act under the authority of 
aueh female, or male manager. If a disagreement takes place betw^n the 
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therefore, to be considered whether this ancient law, which is in 
conformity with that of Malabar, has been superseded by any 
custom or usage which has, by long prescription, or otherwise, ac- 
quired the form of law. The learned judge adds, that the question 
must be decided in the negative; and continues. Of the decrees 
submitted by the late civil judge, several award division in favour 
of males, and are thus clearly opposed to the local law as now 
settled in Canara. In none does the question of compulsory divi- 
sion between the females, who alone are now recognised as the pro- 
prietors of the family estate, appear to have been judicially tried 
and decided. No. 82 of 1843, in which he quotes Bhutalapandiyay 
Mr Findlay Anderson^ the late experienced judge of Mangalore, has 
expressed an opinion in favour of such division, but simply on 
the ground of expediency, for he admits that it is contrary to 
the intent of the Aliya Santan law, and it is important to observe 
that the question at issue in that case, was not that of division be- 
tween females, but of the respective rights of a male and female 
member of the same family, so that the judgment can form no 
precedent as respects the point now under consideration. After 
commenting upon and distinguishing the suit. No. 376 of 1833, 
the learned judge adds, We arrive at the conclusion that the ancient 
law which prohibits any compulsory division of the family estate 
in Canara generally, has not been in any way legally abrogated, or 
superseded. 

Holloway^ J,, said, It has not been disputed, as indeed it could 
not be, that the compulsory division of the family property 
is wholly opposed to the authorities upon which Aliya Santan 
system of inheritance rests. It is equally opposed to the principle 
of that system which vests the property in the females of a family. 
. . . The only cases cited are those of inferior courts, evidently 
influenced by their views of expediency in the particular cases be- 
fore them ; and, still more singularly decisions in which, while vio- 
lating the law,* these courts have admitted its existence. . . . The 
divisi^bility of family property in Canara, is one of those propositions 

sisters, the elder sister is to provide the younger sister with a separate house 
and its necessary apparatus, retaining the general managership, and perform- 
ance of ceremonies, but no division of property can be made. To the dignities 
of chief families held by the manager of the senior branch, the members of his 
own Santan will, on his demise, be entitled to succeed. Those of the junior 
branch will have noif ight. If all the members of the senior branch be ex- 
tinct, then those of the junior will have a right. The husband is not permit- 
ted to confer upon his wife any gifts, but the marriage present. If he give one 
pice (stc,) more, then the family may resume it. The father may give whatever 
self-acquired property he likes, but no ancestral property to his children. This, 
his private property, may be inherited by his children. On failure of collateral 
descendants, a female of the same hulii must be adopted, males cannot be 
adopted. From failure of heirs, Aliya Santan estates cannot be sold nor trans- 
ferred to the wife’s children. He must adopt a female who is to inherit the pro- 
perty. If a family becomes extinct without such an adoption, the elders of 
the caste should assemble, and adopt another couple of people from the same 
lineage, whose offspring then succeeds to the property,” 
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which fall within the category of law taken for granted, and is 
found when examined, to have no solid foundation. The evidently 
moral precept to give women who cannot agree with the rest sub* 
sistenoe out of the house, is not only no authority for this claim to 
compulsory division, but is a positive authority against it. 

M^abar. — I n the province of Malabar, among the great body 
^f its inhabitants, a different rule of descent prevails from what 
exists in other districts of the Presidency, Canara excepted. In 
these two provinces the descent runs in the female line. A man^s 
sons are not in the line of his heirs, his property goes to his 

Sisters. 

Sister s sons. 

Sister's daughters. 

Sister's daughter's sons and daughters. 

Mother. 

Mother’s sisters, their children. 

Maternal grandmother. 

Her sisters, and their children. 

Failing these and their stock, in the same way of descent, it goes, 
as in the other part of the Presidency, to the man’s disciple and 
fellow student, and then escheats, Stra, Man. 11. L. § 382. 

This rule of descent is termed Maroomahatayam^ or Nepotism, 
in the female line. Jl/r Strange Manual^ § 383, says, The origin 
thereof is conceived to be thus : — It is alleged that Parasooramen, 
the first king of Malabar, introduced Brahmins into the district, and 
gave them possessions therein ; and to prevent these properties 
from being split up, decreed that they should vest in the elder 
brothers, whom alone he permitted to contract marriage. The sons 
of these were to be accounted as sons for the whole family. The 
junior members, being without' wives, were permitted to consort 
with females of lower castes ; the offspring of these unions not 
being legitimate, could not take rank as Brahmins, or inherit from 
their fathers. Their inheritance was hence made to follow from 
their mothers. The lower castes fell into the same system of 
promiscuous intercourse amongst themselves. With them the 
females, before attaining maturity, go through a form of marriage, 
the bridegroom not necessarily taking the position of husband. 
After maturity they may consort with whom they please, and with 
as many as they please, provided that the connexion be with mem- 
bers of their own, or some higher caste. The offspring succeed to 
the estate in the mother’s family ; it being obvious that parentage 
cannot be traced out in the line of the male. 

Castes following the ma room akata yam rule are all, ex- 
cept Brahmins and Aka Podwals, a class of pagoda servants, the 
artisans, — viz., carpenters, brass, black, and gold smiths; the Chero- 
mars or slave tribe ; the Malayers and the Paniars, with whom the 
rule of descent is to sons. The Fecars or toddy-drawers, and the 
Mookwas, or fishermen of North Malabar follow the rule, while those 
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to the South observe makatayam or desoent to sons. In North 
Malabar, most of the Moplas, although Mahommedans, follow also' 
the rule of female descent in this respect, having conformed to Hin- 
doo usage in the times of the ascendency of the Hindoos, ih. § 384. 

United families. — The adherents to the female line of desoent 
form united family communities called Tarawads, The remotest 
member is acknowledged as one of the family if living under sub- 
ordination to its head, and taking part in its religious observances. 
The senior male, of whatever branch, is the head of the family, and 
is termed Karanaven, the other members being termed Ariandraven^ 
ih. § 385. 

Succession as karanaven. — The position of karanaven, belongs to 
the senior relative of the deceased karanaven, and not to the nearest 
in blood to the deceased. Thus, a mother’s sister’s daughter’s son, 
being the senior, is preferred to a mother’s sister’s son. He would 
be preferred also to a sister’s sou, who is the nearest in desoent, ih. 
§ 386. Each member of the tarawad has a right to succeed by 
seniority to the management of the family property, Kunigaratu v. 
Arrengaden^ 2 Mad. H. C. R. 12. 

The right of the eldest member of a Nambudiri family to manage 
the illom is absolute, and where a junior member has in fact man- 
aged it, then this is presumed to have been with the permission of 
the former, who may, at any time, take up the actual control, 
Namhiatan Namhudiri v. Namhiatan Nambudiriy 2 Mad. H. C. R. 
110 . 

No EIGHT TO PARTITION. — The head of the family has entire con- 
trol over the concerns and property of the family, to which he has 
to administer for the good of the whole. The unity of the family 
may not be broken up by any member claiming his share, and 
forcing on a division, or incurring debt, and charging it on the 
property, ih. 387. The family may, however, by common consent, 
come to a division amongst themselves, and the courts would up- 
hold it, and would doubtless grant relief where a wrong was indicted 
upon an individual member. 

But a division cannot be enforced by a co-sharer, nor by a credi* 
tor, ib. § 388. 

The PRINCIPLE OP partition. — The division would be according 
to the taveries, or branches of the family ; that is, the property 
would be divided primarily according to the number of the sisters 
of the common ancestor, these giving rise to the branches, and 
afterwards among their progeny, ih. § 389. 

Alienation. — The karanaven can alienate all moveable property, 
ancestral, or self-acquired, at his discretion. But as to immoveable 
property, whether self-acquired or ancestral, he must have the 
written assent of the chief anandraven, ib. § 390. 

The absence of concurrence of an anandraven, living in discKurd 
with the karanaven, would not, however, vitiate the act of the 
karanaven in alienating immoveable property, the rule requiring the 
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assent of the anandraveti to such alienation implying that the 
^family is an united one, Stra. Man. H. Z. § 39 1. 

A karanaven may raise money on mortgage for the use of the 
family without the assent of the anaudraven. It is only in mak- 
ing absolute alienation that their concurrence is necessary, Sira. 
Man. H. L. § 392. The signature of the latter is not required to 
give validity to bonds executed by the karanaven, ib. 393. 

According to Malabar law a sale of family property is valid when 
made with the assent, express or implied, of all the members of 
the tarawad, and when the deed of sale is signed by the karanaven 
and the senior anandraven, if, aui juris, Kondi Menon v. Srangin- 
reagatta Ahammada, 1 Mad. II. G. M. 248. Such signature isprimA 
facie evidence of the assent of the family, and the burden of proof 
of dissent lies on those who allege it, ih. 

The assent of the anandraven is necessary to a sale of tarawad by 
a karanaven. The chief anandraven’s signature to the instrument 
of sale is sufficient but not indispensable evidence of such assent, 
Kaipreta Ramen v. Makhaiyil Muioren, 1 Mad. H. C. R. 359. 

Pboperty assigned for Nayar females — Judgment against 
karanaven. — Property assigned by males of a Nayar family, for the 
support of their females, is still family property, and liable as such 
to be taken in execution to satisfy a judgment against the karanaven, 
Pai'rahel Kondi Menon v. Vadakentil Kunni Penna, 2 Mad. H. 0. 
i?. 41. Certain maroomakkatayam land had been attached in satis- 
faction of a decree obtained by the defendant against the plaintiff's 
deceased karanaven. The suit was brought to cancel the attachment. 
The plaintiff alleged that the land w^as her Stridhana, and had been 
set aside by the males of her tarawad for her support. The defend- 
ant contended that the land still belonged to the tarawad, and was 
therefore liable for the debt of the karanaven. The munsifif dis- 
missed the suit, but on appeal the civil judge reversed his decree. 
The Court held, that the decision of the civil judge was bad law, 
as the karanaven could at any time alter the disposition of family 
property so made. It is clear that it is still family property, and 
still liable for a judgment binding on the family. Even, however, 
if the family arrangement amounted to a binding contract between 
the members of the family, such arrangement could, in no circum^ 
stances, have the effect of withdrawing family property from the 
execution of a decree binding that property. 

Charges on property. — Debts to be chargeable on the family 
property must have been contracted for the use of the family by 
the karanaven, or other member managing under his sanction. 
The debts of individual members cannot be charged on the pro- 
perty, Stra. Man. § 394, nor one contracted by the head of the 
family for his own use, ih. § 395. The debtor's estimated share in 
^e family property is not liable for individual debts, Stra. Man. § 
.396. The presumption is that a debt contracted by a karanaven 
was for the use of the &mily. The presumption would be the 
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other way, where the debt was contracted by the anandraven, ih, 

S 396. 

A karanaven may be superseded for incompetenoy, loss of caste, 
old age, deafness, bliudness, dumbness, madness, disgraceful con- 
duct, and dissipation of the family means. When put aside either 
by the family, or legal process, he is to be replaced by the next 
senior competent male member, Stra, Man. § 398. 

Self-acquired property. — Self-acquired moveable property — 
what has been obtained by individual exertion, and without aid 
from the family funds, belongs exclusively to the acquirer, and may 
be disposed of by him at his pleasure. Females may hold it, as 
well as males. On demise, it descends, in the case of males, to their 
sister’s sons, or nearest anandraven ; and in the case of females, to 
their issue, male and female, Stra. Man. iJ. Z. § 399. 

By the law of Malabar, all acquisitions of any member of a family, 
which he has not disposed of in his lifetime, form part of the family 
property. 

The acquirer may, during his lifetime, hold, alienate at once, 
and encumber his self-acquisitions. A karanaven in possession of 
the family funds is presumed to have made all acquisitions with 
them, and for the benefit of the corporate body. But such pre- 
sumption is not irrebuttable, and his alienation, or charge of such 
acquisitions made during his lifetime may be valid, Kallati Kunju 
Menon v. Palat Erraclia 3Ienon, 2 Mad. II. C. E. 162. 

These suits were brought by the head of a Malabar family to 
recover land in possession of the son of a former head. The defence 
set up was, that the land was the self-acquisition of the deceased, 
and that during his lifetime he had alienated it to the defendants. 

The Lower Courts held that the alienation was void, but expressed 
no opinion upon the questions, Whether the property was self- 
acquired, and if so, whether it was alienated during the lifetime 
of the acquirer. 

Per curiam* it is unquestionably the law of Malabar, that all 
acquisitions of any member of a family undisposed of at his death, 
form part of the family property, that they do not go to the 
nephews of the acquirer, but fall, as all other property does, to 
the management of the eldest surviving male. 

It is, however, as unquestionable law, that the acquirer is fully 
entitled to hold, encumber, and dispose, during bis lifetime, of his 
fielf-acquisitions. That doctrine, of the soundness of which we 
entertain no doubt whatever, was laid down by this Court in a 
case, unfortunately not reported, and is unquestionably in accord- 
ance with usage ; for, in all the reckless litigation of Malabar, one 
member of the Court, with the judicial experience of several years, 
does not remember an instance of a karanaven attempting to get 
into his own hands the self-acquired property of a junior member. 

That a karanaven, who is in possession of the family funds, will 

♦ Scotlaaidj C.J., and ffollowai/, J. 
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be eupposed to have made all acquisitions with them, and for the 
benefit of the corporate body, is unquestionable. It is also clear 
that it lies upon those who assert such self-acquisitions, to make 
them out by the most satisfactory evidence ; so strong is the pre- 
sumption in the case of a karanaven against self-acquisition. 

When once established, however, we are perfectly satisfied that 
an alienation, charge, or other disposition, to take effect at once, 
made during his lifetime, will be perfectly valid. 

Widowhood. — There is nothing analagous to the case of widow- 
hood, as elsewhere existing. Females, whether in alliance -with 
males or not, reside in their own families, Stra. Man. H. L. § 400. 

Management by females. — In theory, the property is held to 
vest in the females only, the males having right of management 
and claim to support. Practically, the males are co-sharers with 
the females. In default of males, females succeed to the manage- 
ment of the family property. In some families, the management 
devolves on them in preference to the males. In such cases, the 
senior female takes, ih. § 401. 

Maintenanob. — All members of the family, even the remotest, 
are entitled to maintenance, 1 Stra. Man. H. L. § 402. It seems 
an anandraven’s right to maintenance is merely a right to be 
maintained in the family house, Kunigaratu v. Arrungaden^ 2 Mad. 

H. a R 12 . 

Account from karanaven — Succession to management — Anan- 
draven’s right to maintenance. — An individual member of a 
tarawad, governed by the Maroomakkatayam rule, has no right to 
an account from the karanaven, Kunigaratu v. Arrungadm^ 
supra. 

This suit was brought to recover a certain sum, the balance of 
the amount due for maintenance, and for the payment in future, 
by way of maintenance, of a share of the yearly income of the 
family property, such share to be ascertained by dividing the 
income into as many equal parts as there are members of the 
family. The plaintiffs and defendants constituted a tarawad 
governed by the Maroomakkatayam usage, and of which the first 
defendant was the karanaven. The principal Sadr Ameen decreed 
in favour of plaintiffs. This decree was reversed by the civil judge 
in the following judgment — “ The plaint recites that they were 
members of a family following the rule of nephews, that the 
property of the family is in the hands of the eldest member, and 
they ask for a share of the income to be assessed by dividing the 
whole into equal parts. The plaint contains the usual fallacy, 
that all the members of the family have equal rights therein. 
They have equal rights in one particular ; each has the right of 
succeeding to the management as he becomes senior in age. The 
whole doctrine of a Malabar family is, that they are all to reside 
in the family house, and be there supported by the head of the 
family. There never was the slightest pretence for saying, that 
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6ach was antitled to an account ; and if the head could not show 
that he had expended an aliquot portion of the income upon each 
member, that such member could sue for the balance ; jet to this 
length the plaint and the decree of the Lower Court would lead us* 
The prayer of the plaint is as inadmiesible as a plaint to divide the 
whole property between the various members would be. . * . I have 
the very strongest doubts whether it is open to any member of a 
Malabar family to ask for support out of the family house. On 
appeal against this decision, it was contended, that an anandraven 
and his karanaven are respectively in the positions of a cestui qne 
trusty and trustee, and the right to call for an account of the 
trust, is an incident to the beneficial enjoyment. Mr Justice Frere 
confirmed the decree of the civil judge, observing, The doctrine of 
trusts had nothing to do with the case, and that the law, as laid 
down by the civil judge, was in accordance with his own eight 
years’ experience. 
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PARTITION. 

Sections. 

I. The natural condition of a Hindoo family. 

II. Who are the objects op partition. 

III. Mode op partition. 

IV. Period of partition. 

V. Partition against father’s consent op ancestral property. 

VI. Distribution between father and sons. 

VII. As to the right to demand partition among co-heirs. 

VIII. Upon what property partition attaches. 

IX. Evidence op partition. 

X. Re-union, 


Section I. 

The natural condition of a Hindoo family is that of union — Definir 
tion of — Partition may take place where no ^property — Three modes 
of disposing of property — 1. By partition — 2. By alienation — 3. 
By will — In Malabar no one member entitled to division — In 
Madras any member can call for it — Presumption in joint family 
that all the property is joint — Yet they need not be joint in all re- 
spects — May be total or partial — Heed not attach upon the whole of 
the property — Partial as to number of shares — As to amount — The 
law of succession follows the nature of the property — Agreement to 
divide may be enforced by the widow — Partition final — Effects 
subsequently discovered — Re-distribution by consent — Where in- 
equality caused by fraud — By concealment — Re-union — Condition 
of co-parcenery destroyed by partition — Status of native Christians 
— Payment of debts previous to division — Payment or appoi'tionr 
ment with consent of creditors — Postponement with consent of 
creditors — Mode of providing for payment — Debts contracted 
after division — On initiation of younger brothers — Marriage of 
daughters, ^ 

Definition op partition op heritage. — The natural condition 
of a Hindoo family is that of union. Narada, 13, 1, declares, 
Where a division of the paternal estate is instituied by sons, that 
becomes a topic of litigation called by the wise partition of heritage, 
Mayvkha^ ob« iv. s. iii. $ 1 ; Jimuta Vahana, ch. i. § 2 ; Mitaa 
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ob. i a i. § 5. The word “ sons/’ includes (by synecdoche) grand- 
sons and the rest, and in the same way by paternal, (is intended 
the estate of,) the grandfather and the rest, and this definition of 
partition of heritage has been declared, Mayvkha^ oh. iv. s. iii. § 
1 j Mitac, ch. i. s. i. § 5, and note 5. Partition is the adjust- 
ment of diverse rights regarding the whole, by distributing 
them on particular portions of the aggregate, Mitac, ch. i, s. i. 

Inheritance includes succession to the goods of any relative, 
— The expressions “paternal,” and “by sons,” both indicate any rela- 
tion, for the term “ partition of heritage” is used for a division of the 
goods of any relation by any relatives, Naraday 13 j 2 MenUy ch. 
ix. § 103 ; Jim. Vohanay ch. i. § 3 ; Mitac. ch. i. s. i. § 5. Parti- 
tion consists in manifesting [or particularizing by the casting of 
lots or otherwise] a property which had arisen in lands or chattels, 
but which extended only to a portion of them, and which was 
previously unascertained, being unfit for exclusive appropriation, 
because no evidence of any ground of discrimination existed, Jim. 
Vahanay ch. i. § 8, or partition is a special ascertainment of pro- 
perty, or making of it known, [by reference of a particular share to 
a particular person,] ih. § 9. 

Partition, in its most general sense, comprehending, as well the 
division of the paternal property during the life of the father, as 
that which usually takes place, at some period or other, among 
co-heirs, is adjusting, by distribution, the possession of different 
parties to a pre-existing right, 1 Stra. II. L. 176. 

The definition holds good in the case even of a single article ; 
the right to which may be shared, as provided by Vrihaspati; Jim. 
Vahanay ch. i. § 10. 

Partition may take place even where there is no property. 
— Even where there is total failure of common property, a par- 
tition may also then be made, by the mere declaration, “I am 
separate from thee.” A partition may even be a mere mental dis- 
tinction. This exposition clearly distinguishes the various qualities 
term, MayuJcha, ch. iv. s. iii. See post, p. 339. 

Three modes of disposing of property. — In Hindoo law there 
are three modes of disposing of property : — 

1. By Partition. 

2. By Alienation or gift. 

3. By Will. 

In Malabar, no one member can call for a division, nor an account 
of the property from the managing member, nor can he claim to live 
on any particular portion of the property. In fact, in these re- 
spects, all obey absolutely the managing member who, however, 
may be set aside for mismanagement, post, 310. 

In Madras any male member within the four degrees of affinity, 
the father, son, grandson, or great-grandson can compel a 
division. See post, 327, 328. 



PAETITION. 




317 


lu Bengal the lather’s consent is necessary, 1 Macn. P, H. L. 43. 
See post 

Pbbstjbiption in joint family that all the property is joint. — 
The presumption of Hindoo law with respect to a joint undivided 
family is, that the whole property of the family is joint estate, and 
the onm lies upon a party claiming any portion of such property as 
his separate estate, to establish that fact, Gopeehrist Gosain v. 
Gungapersaud Gosain; 6 Moore's In. Ap. 53 ; Dhurm Doss Pandey 
V. Mt. SJiama Soondri Dibiahj 3 ib, 229, 240 ; Luximon Row 3a-’ 
dasew v. Mullar Row Bajee; 2 Knapp P. 0. 60 ; Gour Ghunder 
Rai V. Hurrish Ghunder Rai ; 4 Beng, 3. D. R, 164; 1 3tra, 
E, R 225. 

But need not be joint in all respects. — Yet the law does not 
require that a joint Hindoo family should be joint in all respects. 
Mam, Gone. H. L. p. 55 ; Shivagunga Ga^e; 9 Moore's In, Ap. 539, 
ante, p. 260. 

Each can only claim his own share. — No general division can 
be compelled by any one member. Each can claim only his own 
share ; but loses all claim to property subsequently obtained. See 
post, 328. 

May be total or partial . — K division may be either total or 
partial, Rewun Per sad v. Mt. Radha Beeby, 4 Moore's In, Ap. 

p. 168. 

It may be partial, both as to number of shares and amount of 
property. See post. 

It need not attach upon the whole op the property. — It is 
not, therefore, necessary where the partition is general, that it should 
attach upon the whole of the property ; a part only may be dis- 
tributed, keeping what remains for future division or to descend in 
the course of inheritance, 1 3tra. II. L. 195 ; Stra. Man. § 278 ; 
2 Dig. 527. The circumstance of a few articles remaining undivided 
would be no impeachment of a partition otherwise valid, 2 Stra. 
H. L. 392, Goleb. 

Presumption that a division of the whole was intended. — 
Where the division is partial, the presumption will always be, that 
a division of the whole was intended, and so the divided member 
may sue for his share of the remainder ; the whole being regarded 
as constructively divided already. He, in fact, bolds a dual posi- 
tion, being divided as to part, and undivided as to part ; but the 
presumption as to the latter being against him, he must adduce 
strong proof to show that this part was really undivided. See 
post. 

’ The law of succession follows the nature of the pro- 
perty. — It has been held in the Shivagunga Gase, 9 Moore's In. 
Ap. 539, on the authority of 1 Macn. H, L. 53, that when a 
residue is left undivided upon partition, what is divided goes as 
separate property, what is undivided follows the family property, 
that which remains as it was, devolves on the old line, that which 
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ha* cltfiDged and becomes separate devolves in the new line^*^ 
other words, the law of succession follows the nature of the pro* 
petty, and the interest in it, Tmmi Reddy v. Achamay 2 MacL H* 
a R. 325. 

Agreement to divide may be enforced by widow. — An agree- 
ment between two heirs to separate, whether partially carried into 
execution, or not carried into execution at all, may be enforced by 
action by the widow of a deceased parcener, Raja Suraneny Lakshmy 
Venkama RoWj appellant, v. Venkata Gopalli Naradniha Row Baha* 
dooTy respondent, 3 Mad. II. C. R. 40. See Temmi Reddy v. 
AckamUy supra. 

Effects subsequently discovered. — And although a division 
'when once made is final, and cannot ordinarily be re-opened, yet, 
if effects which were not embraced in the division made, be subse- 
quently discovered, they may then be divided — as to which the 
family is not yet therefore divided, 1 Bira, H. L. 231 ; Stra. Man, 
M. L. § 274. But this, although so treated in the books, cannot 
be regarded as an exception to the rule of finality of the division. 

Parties may consent to re-distribution where original un- 
equal. — But by consent of the co-heirs, if for any cause not under- 
stood at the time, the division may prove to have been unequal, or 
defective, the shares may be re-distributed, Stra. Man. H. L. § 275. 
AlS this is effected by the consent of the parties, it can hardly be con- 
sidered an exception to the rule of the finality of the division. 
See post. 

Where inequality caused by fraud. — If indeed the inequality 
had been brought about by fraud, then the Courts would grant 
redress. But the fraud must be clearly proved, see 1 Stra. H, L. 
232 ; Stra. Man. H. L. § 275. 

Concealment of common stock. — And if any of the oo-heirs 
conceal any of the common property with a view of defrauding 
•his co-heirs of their shares therein, upon a division, he forfeits his 
share, Mitac. ch. i. s. ix. 4-12 ; Stra. Man. H. L. § 273. 

Reunion. — There may be a reunion and a subsequent partition. 
But this* can only be effected by fathers and sons, brothers and 
paternal uncles, and nephews ; more distant relations, as grand- 
children, cousins, &c., may club their resources together, but cannot 
return to the position of an undivided Hindoo family, posiy p. 426. 

• In case of a re-union, after-born sons, and the re-united members, 

i^re the property exclusively. See pp. 228, 230, 329. Re^^nion, 

Condition op co-hbirship destroyed by partition. — The con- 
dition of 00 - heirship may be destroyed by partition of the joint 
property, each co-heir taking his appointed share. The effect of' 
such division is to vest the divided share absolutely in each sepa- 
rate member, and in his line after him, Stra. Man. H. L. § 244. 
Status op native Christians* — ^Thb law regulating the suo- 

* I^ative ChristianB, and East Indians, are appellations given to two different 
classes. 
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OWIOK — ^ThB BSTATE of a NATIFB CHRISTIAN OF FURR HmOOO 

BLOOD— Madras regulations, n. of 1802, s. xyil ; and ul of 
1802, s* xvi. OL. I.— Effect of conversion to Christianity as to 
SUCCESSION — Hindoo law — Eights of members of undivided Hin- 
doo FAMILY — Severance of partnership — ^Thb Lex Loci Act, No. 
XXI. of 1850. — The status of native Christians, and the law of 
succession and inheritance, as administered in the Mufussil, in 
respect to their rights and properties, were considered by the Privy 
Council in the case oiAhrc^am v. Abraham, 9 Moores In, Ap, 195. 

The Madras Regulation II. of 1802, s. xvii., provides that in oases 
coming within the jurisdiction of the Zillah Courts, for which no 
specific rule may exist, the judges are to act according to justice, 
equity, and good conscience, and the Madras Regulation III. of 
1802, s. xvi. cl. i. prescribes that in suits before the native Court, 
regarding succession, inheritance, caste, &c., the Hindoo law, with 
respect to Hindoos, and the Mahommedan law, with respect to 
Mahommedans, are to be considered the general rules by which 
the judges are to form their decisions. Held, that the latter regu- 
lations applied to Hindoos and Mahommedans not by birth only, 
but by religion. 

Held also, that in case of succession to the estate of a deceased 
Hindoo of pure native blood, who had married a European wife, 
and who professes with his family the Christian religion, and whose 
ancestors for generations had embraced Christianity, that such a 
case was within the provisions of Madras Regulations, ii. of 1802, 
B. xvii., and was to be decided by reference to the usages of the 
class to which the deceased attached himself and the family to 
which he belonged. 

Upon the conversion of a Hindoo to Christianity, the Hindoo 
law ceases to have any continuing obligatory force upon the con- 
vert. 

The convert may renounce the old law by which he was bound, 
as he renounced his old religion, or, if he think ht, he may abide 
by the old law, notwithstanding he has renounced the old religion. 
For though the profession of Christianity releases the convert from 
the trammels of the Hindoo law, yet it does not of necessity involve 
any change of the rights or relations of the convert in matters 
in which Christianity has no concern, such as his rights and inte- 
rests in, and his power over the property. The convert, though 
not bound as to such matters, either by the Hindoo law or by any 
other positive law, may, by his course of conduct after his conver- 
sion, have shown by what law he intended his rights to be go- 
verned. He may do so either by attaching himself to a class which 
in this respect has adopted and acted upon some particular law, 
or by having himself observed some particular law, family usage, 
or custom. 

The Lex Lod Act xxi. of 1850, does not apply where the parties 
have ceased to be Hindoos in religion, ih. 
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A member of an undivided Hindoo family, having become a oou;- 
Ten to Christianity, held, that such oiroumstanoe amounts by the 
Hindoo law to a severance of the union. 

The appellants were the widow and only surviving child of Mat- 
thew Abraham, deceased, and the respondent was his only brother. 
The brothers were by birth of pure native blood of Hindoo descent. 
Their ancestors for many generations had embraced Christianity, 
and were of the class known in India as native Christians. Matthew 
married a Christian lady of the class known in India as East 
Indians. In 1823 Matthew established a shop business in Bellary, 
which was carried on until his death. In 1827 he obtained a con- 
tract from Government for the supply of spirits to the troops, and 
erected a distillery, and held the contract at the time of his death. 

In 1832 he took Kichardson and the respondent into partner- 
ship in the shop business, giving each a third of the profits. In 
1837 the partnership was dissolved. Before Matthew’s death the 
respondent married a Christian “ East Indian” lady. In 1842 
Matthew died, leaving a widow and son, the appellants. After his 
death the respondent continued to carry on the shop business, 
and procured a renewal of the Government contract in his own 
name, and carried on the business of that contract and of the 
distillery connected with it. The whole of the capital required for 
carrying on the shop business was supplied by Matthew. The 
distillery business was carried on by him alone and with his own 
capita], the respondent, being a clerk at a salary, or agent, or 
manager. After the death of Matthew, the respondent continued 
to carry on both businesses with the capital invested in it at the 
death of Matthew. After allowing the appellant, Daniell, some 
small share in the profits, the respondent, in 1851, kept him from 
the shop, and prevented him from receiving any share of the pro- 
fits thereof. He carried on the business himself, and appropriated 
the profits to his own use. In 1852 he asserted that he had no 
accounts to furnish, and was not liable to furnish any account, and 
claimed the absolute ownership of the distillery and contract. 
Whereupon proceedings were instituted for the recovery of the 
property. The suit was heard by the Civil Court of* Bellary, 
and a decree was pronounced, from which the defendants appealed 
to the Sudr. Court, and that Court took the opinion of the pun- 
dits, who thought that the property ought to be equally divided, 
one half going to the elder brother, the other half to the younger 
one ; that the rights acquired by the sons could not be affected by 
their ignorance of these rights. The Court, as to the legal rights 
of the parties, held that they stood as representing two branches of 
a family governed as to rights in property by Hindoo law, and 
with equal shares. The Court thought that the plaintiffs were not 
justified in having recourse to the suit. 

From this decree the present appeal was brought, and the first 
and most important question raised was, By what law the rights 
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of tbe parties ought to be governed 1 The true question at issue is, 
not, who was the heir of the late Matthew, but whether he and the 
respondent formed an undivided family in the sense which these 
words bear in the Hindoo law, with reference to acquisition, im- 
provement, enjoyment, disposition, and devolution of property 1 

It is a question of parcenership and not of heirship. Heirship 
may be governed by the Hindoo law, or by any other Jaw to which 
the ancestor may be subject ; but parcenership understood in the 
sense in which their lordships here use the term, as expressing the. 
rights and obligations growing out of the status of an undivided 
family, is the creature of and must be governed by the Hindoo 
law. Considering the case, then, with reference to parcenership, 
What is the position of a member of a Hindoo family who has 
become a convert to Christianity ? He becomes, as their lordships 
apprehend, at once severed from the family, and is regarded by 
them as an out-caste. The tie which bound the family together is, 
so far as he is concerned, not only loosened but dissolved. The 
obligations consequent upon, and connected with the tie, must bo 
dissolved with it. Parcenership may be put an end to by a sever- 
ance effected by partition ; it must equally be put an end to by a 
severance which the Hindoo law recognises and creates. Their 
lordships, therefore, are of opinion that, upon the conversion of a 
Hindoo to Christianity, the Hindoo law ceases to have any con- 
tinuing obligatory force upon tbe convert. Ho may renounce the 
old law by which he was bound, as he has renounced his old reli- 
gion, or if he thinks fit he may abide by the old law, notwith- 
standing he has renounced the old religion. It appears that neither 
side contended for the continuing obligatory force of Hindoo law 
on a convert to Christianity from that persuasion. The customs 
and usages of families are alone appealed to, with a reference also 
to the usages of this particular family. A reference which implies 
that the general custom of a class is not imperatively obligatory on 
new converts to Christianity. 

The conclusion at which their lordships have arrived on this 
point appeal's also to be supported by authority, for the opinion 
expressed as to the Hindoo law by the judge of the Civil Court 
at Bellary seems to coincide entirely with the opinions of pundits 
reported in W, H. Maciiaghten^s Ilindoo Law, vol. ii. pp. 131, 
132. It is there stated that, on the death of an apostate from the 
Hindoo faith, his heirs, according to Hindoo law, will take all the 
property which he had at the time of his conversion, and the mar- 
ginal note states, that the subsequently acquired property would be 

governed as to its devolution by the law of his new religion 

The pundits, therefore, in their reply naturally connected religion 
with the rules of descent of property as an adjunct, but the impor- 
tant point which they declare is the separation of the convert from 
the binding force of Hindoo law as to his subsequent acquisition^. 

Such, then, being the state of the case with reference to the 
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Hindoo law, we must consider if there be any other law which 
determines the rights over the property of a Hindoo convert to 
Christianity. 

The Lex Lod Act, No. xxi. of 1850, clearly does not apply, the 
parties having ceased to be Hindoo in religion ; and, looking 
to the regulations, their lordships think, that so far as they pre- 
scribe, that the Hindoo law shall be applied to Hindoos, and Mahom^ 
medan law to Mahommedans ; they must be understood to refer 
to Hindoos and Mahommedans, not by birth merely, but by re- 
ligion also. They think, therefore, that this case fell to be decided 
according to the Kegulation (ii. of 1802, s. xvii.) which prescribes 
that the decision shall be according to equity and good conscience. 
Applying then this rule to the demsion of the case, it seems to their 
lordships that the course which appears to have been pursued in 
India in these cases, and to have been adopted in the present case, 
of referring the decision to the usages of the class to which the 
convert may have attached himself, and of the family to which 
he may have belonged, has been most consonant to equity and 
good conscience. 

The profession of Christianity releases the convert from the 
trammels of the Hindoo law ; but it does not of necessity involve 
any change of the rights or relations of the convert in matters 
with which Christianity has no concern, such as his rights and 
interests in, and his powers over property. The convert, though not 
bound as to such matters, either by the Hindoo law or by any other 
positive law, may, by his course of conduct after his conversion, 
have shown by what law he intended to be governed as to these 
matters. He may have done so either by attaching himself to a 
class which as to these matters has adopted and acted upon some 
particular law, or by having himself observed some family usage 
or custom, and nothing can surely be more just than that the 
lights and interests in his property, and his power over it, should 
be governed by the law which he has adopted, or the rules which 
he has observed. 

Their lordships consider the decision referred to in the judgment 
of the ^odr D, A, (14th July 1828) in the case of a succession to 
one of the class of East Indians, to be an instance of a just and 
proper exercise of the discretion entrusted to these courts. They 
have, properly speaking, no obligatory law of the forum as the 
Supreme Courts had. The East Indians could not have claimed 
the English law as of right. But they were a class most nearly 
resembling the English. They conformed to them in religion, 
manners, and customs, and the English law as to the succession of 
moveables was applied by the courts in the Mofussil to the succes- 
sion of the property of this class. 

Such then being their Lordships’ opinion as to the law by which 
they ought to be guided in the decision of this case, it becomes ne» 
cessary to see bow the case stands upon the evidence. 
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Thdr lordships collect from the evidence that the class known 
in India as Native Christians,” using that term in its wide and 
extended sense, as embracing all natives converted to Christianity, 
has subordinate divisions, forming again distinct classes, of which 
some adhere to the Hindoo customs and usages as to property ; 
others retaining those customs and usages in a modified form ; and 
others again have wholly abandoned them and adopted different 
rules and laws as to their property. 

Of this latter class are the “ East Indians,” a class well defined 
in India, the members of which follow in all respects the usages and 
customs of the English there ; and though they cannot claim the 
exemption from jurisdiction, nor the privilege of a personal law 
which the British — such is the limited sense of the terms of the juris- 
diction of the charters of the Supreme Courts — enjoy, in other re- 
spects, in the common bond of union, in religion, customs, and man- 
ners, approach the class of British subjects. 

Their lordships think that it is to be collected from the evidence 
that the family from which both the late Matthew and the respondent 
descended was of that class of native Christians which commonly 
retains native usages and customs, and they consider it probable, 
therefore, that had the family possessed property they would, so 
long as those usages and customs were retained, have enjoyed it in 
common, according to Hindoo custom. But their lordships are 
satisfied that the late Matthew and the respondent had no ancestral 
property, and that the property Matthew had, was acquired by his 
own unaided exertions, and without the use of any common stock. 
That from the time of Matthew’s marriage his family adhered in 
all respects to the religion, manners, and habits of East Indians. 

After reviewing the evidence and applying it to the law of the 
case, their lordships continue — 

That it is not competent to parties to create as to property any 
new law to regulate the succession to it, ab intestato, their lord- 
ships entertain no doubt. .But that is not the question on which 
this case depends. The question is. Whether, when there are 
different laws as to property applying to different classes, parties 
ought not to be considered to have adopted the law as to property 
whether in respect to succession, ah intestato^ or in other respects 
of the class to which they belong ? In this particular case the 
question is, Whether the property was bound by the Hindoo law 
of parcenership ? 

Matthew acquired the nucleus of his property himself. NT o law 
imposed any fetter on him as to his mode of dealing with it j no 
rule as to the use and enjoyment which the ancestors may, if any, 
voluntarily have imposed upon themselves could be of compul- 
sory obligation on their descendant acquiring his own wealth. 
If a Hindoo in an undivided family may keep his own sole 
acquisitions separate, as he undoubtedly may, h fortiori, a 
Cliistian may do the same. Customs and usages as to dealing 



ptoperty, unless their continuance be enjoined by lav, ae 
they are adopted voluntarily, so they may be changed, or lost by 
desuetude. Custom implies continuance. If a family of converts 
retained the customs in part of their unconverted predecessors, is 
that election of theirs invariable and inflexible? Can neither 
they, nor their descendants change things in their very nature 
variable, as dependent on the changeful inclinations, feelings, and 
obligations of successive generations of men ? If the spiidt of an 
adopted religion improves those who become converts to it, 
and they reject from conscience customs to which their first 
converted ancestors adhered, must the abandoned usages be 
treated by a sort of jiciio juris as still the enduring customs of 
the family ? If it be not so, as to the things which belong to the 
jurisdiction of conscience, is it so as to things of convenience and 
interest ? Surely in things indifferent in themselves the tribunals 
which have discretion, and have no positive lex fori imposed 
on them, should rather proceed on what actually exists than on 
what has existed, and in forming their own presumptions have 
regard rather to a man’s own way of life than to that of his 
predecessors ; though race and blood are independent of volition, 
usage is not. 

The law has not prohibited a Christian convert from changing 
his class. ... If such change takes place in fact, why should it 
be regarded as non-existing in law ? Their lordships are of 
opinion that it was competent to Matthew Abraham, though him- 
self, by both origin and actually, in his youth a “ native Christian,” 
following the Hindoo laws and customs on matters relating to 
property, to change his class of Christian, and become of the 
Christian class to which liis wife belonged. His family was 
managed and lived in all respects as an East Indian family. In 
such a family the undivided family union in the sense before men- 
tioned is unknown. How, then, can it be imposed on that family, 
of which Matthew Abraham formed the head, as father ? Not by 
consent, for there was none ; not by force of obligatory law, for 
there was none ; not by adoption, for they had not adopted any 
Hindoo customs; but, on the contrary, had rejected them all. 
It could only be imposed by passing over the actual family 
springing from the marriage, and by absorbing all its members in 
the original family, of which the two brothers were members, by 
passing over all actual usages, customs, and ways of living, and 
by supposing, contrary to fact, the prevalence of Hindoo customs 
which had been deliberately abandoned. Their lordships are of 
opinion that the undivided family on which the defendant relies 
did not exist in any sense. 

Hindoo writees treat partition under inheritance. — The 
Hindoo law writers treat partition under the head of Inheritance, 
to which it bears an affinity, inasmuch as it is founded on a claim 
of succession, having its origin in birth ; although, in the lifetime 
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of the father, inchoate and contingent, either upon his consent, 
or upon the will of the sons. In these cases, the right of the 
sons becomes absolute as if the father were dead, 1 Stra, L, 177. 

Sons co-proprietors with father— Eight to maintenance 
OUT OF ANCESTRAL PROPERTY. — ^This contingent right makes the 
sons in some sense co- proprietors, or in a certain sense co-parceners 
with the father in tlie family property, giving them during the 
life of the father certain claims for support, <fec., upon it, that he 
cannot altogether defeat. But these claims, dei'iving their right 
from birth, attach more upon ancestral, than upon self-acquired 
property of the father. Upon partition the law regulates the 
distribution of the former, whilst the latter is left more to his 
discretion, Jim, Valmnay ch. ii. § 14, et seq. ; Mitac. ch. u s. ii. 
§ 6, s. V. § 3 ; Vishnu, 2 Big. 538 ; Nagalinga Mudali v. Subbiror 
maniya Mwlali, 1 Mad. 11. C. It. 77. 

Payment of debts previous to division. — Previous to division 
provision should be made for all charges upon the family property, 
such as maintenance, family debts, &c., for where partition takes 
place during the lifetime of the father it must be regarded as a 
descent of the property. And as debts by the Hindoo law attach 
upon the property of the debtor, it follows that such property 
would be liable to the debts of the ancestor into whosesoever hand 
it would come. The co-sharers amongst whom it would be di- 
vided would therefore be liable to the creditors to the extent of 
their respective shares at least. Katyayana, 3 Dig. 390, says, 

The debts of the father, one incurred by a parcener himself on 
account of the debts of the father, and one specially his own ; 
debts so incurred, must be examined on a partition with the kins- 
men,” on account of the debts of tits father incurred, for the sake of 
discharging the father's debts ; specially his own (contracted by 
other than himself) for the maintenance of his family. The same 
author says, 3 Big. 389, ‘‘ A debt contracted by a brother, a 
paternal uncle, or a mother, for the support (of the family) must 
be fully discharged by the co-heirs when partition is made,” 
Mayuhha, ch. iv. s. vi. § 1, 2 ; 3 Big. 339, 390. See ante, p. 77. 

Payment, or apportionment with consent op creditors. — 
From the text of Narada, 3, 32, it results that co-heirs making 
a partition may apportion the debts of their father or other pre- 
decessor with the consent of the creditors, or must immediately 
discharge the debts, for such is the purpose of ordaining a par- 
tition of the residue after payment of the debts, Jim. Vahana^ 
ch. i. § 48 ; MayuJeha, cli. iv. sec. vi. § 2. 

Postponement with consent of creditors. — A partition should 
be made by sons of the wealth of their deceased father which 
remains after discharging his debts, or with the consent of the 
creditors the partition may take place first, and the debts be after- 
wards discharged, Daya Krama Sangraha, ch. vii. § 26. 

Narada declares what remains of the paternal inheritance, over 
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and above tbe father’s obligations, and after payment of his debts, 
may be divided by the brethren, so that their father continue not 
a debtor. Here, from the expression, “ so that the father remain 
not a debtor,” it appears that the delDts may be cleared off subse- 
quently to the partition, otherwise it would be unmeaning, Daya 
Krama Sangraha, ib. § 27, 28. A son living with a father is liable 
for a debt contracted by him for the common concern, where the 
latter is afflicted with an incurable disease, the same as though he 
were dead, 1 Sira, 11. L. 192 ; 2 ^6. 277, 326. 

Mode op providing for payment.- — The mode of providing for 
these liabilities usually adopted is by setting aside a portion solely 
for the purpose of meeting those charges, and dividing the rest, or 
by apportioning those charges among the members who have 
taken their shares. But in this case, as on dissolution of partner- 
ship, the consent of the creditors to a separation of liabilities is 
required to bind them. See ante, p. 77. 

Debts contracted after division. — The debts and charges 
incurred after division bind the members individually who incur 
them. 

So, also, if a father incur debts after a division, his after-born 
sons will be jointly liable for them, just as in an undivided family. 

Initiation of younger brothers and sisters. — On a partition 
after death of the father, the elder brothers shall, out of the wealth 
of the father, perform investiture and other ceremonies for those 
younger brothers and unmarried sisters who have not had those 
ceremonies performed, lirihaspati, MayiiJcha, ch. iv. s. iv. § 38, 39 \ 
see 3 Dig. 101 ; see ante, pp. 85>, 8G ; Charges on Inheritance. 

Uninitiated brothers should be initiated by those for whom the 
ceremonies have been already completed, Yajnavalchya, 2, 125 ; 
Mayuhha, ch. iv. s. iv. § 40 ; Mitac. ch. i. s. vii. § 3, 4, ante, p. 86. 

Marriage of daughters. — But sisters should be disposed of in 
marriage, giving them as an allotment the fourth part of a 
brother’s own share, meaning that a fourth part of such share as 
would be allotted to a son of such class as the sister [happens to 
be] being given to each sister, [according to her rank they are to be 
initiated,] Yajnavalchya, 2, 125; Maynkha, ch. iv. s. iv. § 40; Mitac- 
shara, ch. i. s. vii. § 4 ; 2 IStra. II. L. 313, ante, pp. 85, 86. 


Section II. 

Who are Objects of Partition. 

Inherent right of each co-heir to obtain partition — In Madras male 
issue may enforce division from their father — One son may claim 
it — All may sue jointly, though each takes only his own share — 
— The right of after-born sons — Partition postponed until delivery 
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of pregnant women — Father must reserve two shares of self-ac* 
quired property when wife not past child-hearing — Son horn after 
partition made by father — Several sons so horn — Where horn after 
partition — After father's death — Ee-unionwith father lets in the sons 
to share with after-horn sons — Sons horn after adoption^ where there 
are no after-horn nor united sons — Minors — Division during mi- 
nority of any son — May claim through guardian if evidence of mal- 
versation — Where infant hound by acts of guardian — Guardian, 
may refer the question^ ivhether minor's estate to he divided accord- 
ing to Patni Bhaga or Fiitra Bhaga — Charge on zemindary by 
manager or guardian — Ee-unionof — Evidence of — Whether minor 
can enter into division^ and execute a deed — Illegitimate children 
— Of Englishman hy Hindoo woman^ rights governed hy Hindoo 
law — Joint family — Yet partnershi}) differs from joint Hlindoo 
family,^ defined hy that law — On death of each^ his lineal heirs ew- 
titled to enter partnership — Illegitimate sons do not inherit even 
moveables — Entitled to maintenance — Sons of a man hy a woman 
of higher class — Illegitimate sons of a Soodra — Failing son, daugh- 
ter and daughters son — Failing sons among Soodrasj daughters 
take eq%al shares — Females — Daughters cannot claim^ though 
when property descends they may divide equally — Partition 
amongst brothers alters the line of descent — Amongst daughters has 
not the same effect — No woman can compel division — Where married 
. according to disapproved species — Approved species — Gifts from 
her own family — From the man, in a7iticipation of marriage — Wo- 
man's fee or gratuity — Where division between father and son — 
Wife's share — Whei'e she has separate property — Where she must 
depend upon tvhai husha^id has received for himself — Where pecu- 
liar property has been given to some of the wives — Share of others 
who are sonless — In Bengal widow not entitled to share widivided 
estate with brethren of her husband — But she may demand partition, 
although her share go to her husbands heirs — Otherwise in Benares 
^Mother shares equally with sons — In Bombay a dower less mother 
shall participate with sons — Where more than one — Widows. 

Inherent right of each heir to obtain partition. — It is an 
inherent right in each co-heir, by the Hindoo law, to obtain a 
partition, Jim. Vahana, ch. iii. s. i. § IG. 

Sons are the immediate objects of partition by the father, 

‘‘ Sons ” embrace, as we have seen, male offsi^ring as far as great- 
gi'andsons who, on partition as well as inheritance, share jure 
representationis, 3 Dig. 7, 63, 65; Daya Krama Sangrdha, ch. i. 
a i. § 3 ; 1 Stra. H. L. 188. 

In Madras male issue may enforce division from the 
father. — In Madras any male member, within the four degrees 
of affinity — viz., the father, son, grandson, or great-grandson, may 
compel a division of ancestral property, Nagalinga Mudali v. Suh- 
hiramaniya, Mudali, 1 Mad, H.C. E. 77. 
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One son may claim it. — S o one son may claim it, the pio- 
forring to remain in union, 1 Stra. H, L. 193, 194. All may 
jointly sue for their respective shares, though in enforcing division 
from the father, each may claim for himself alone, Stra, Man. H, L, 
§ 256. 

The right of after-born sons. — In the distribution of pro- 
perty, the law chiefly regards the interest of the sons, and takes 
especial care that none of them are excluded from participation, 
whether they be already in existence, or come subsequently into 
existence by after-birth, the law making special provision for such 
a case, although different opinions prevail, as to whether the 
share of such sons is to be supplied by the father out of his share, 
or by the brothers out of theirs. Mr Strange, Man. II. L. § 258, 
lays it down, that in any case they are always a charge on the 
father only ; but Sir Thomas Strange, \ H. L. \ 82, adopts a more 
reasonable rule. If the pregnancy be apparent at the time, it has 
been said that the division should be postponed, or the share set 
apart to abide the event. But should the pregnancy be unknown, 
and therefore not anticipated, and a son, who was in the womb 
at the time be born after, he should obtain his share from the 
brothers by contributions, just, in fact, as if he had been born. 
Should, however, a son be subsequently begotten, he must be pro- 
vided for out of the remainder of the father’s j)roperty, succeed- 
ing to the whole exclusively, or dividing it with such of the 
brothers, as may have become re-united to the common parent, 
any acquisition by a re-united parent, through his own industry, or 
individual wealth, belonging exclusively to the son born after parti- 
tion, and not to him in common with another re-united ; and on 
failure of after-born issue, the sons who liad already received their 
shares take by inheritance what their parents leave, 1 Stra. 11. L. 
183, citing Mitac. ch. i. s. iv. § 16. 

Partition postponed until delivery of pregnant women. — 
Partition amongst brothers must bo postponed until after the 
delivery of such of the women as are childless but pregnant, 
Vashishtha, Magulcha, ch. iv. s. iv. § 37. See Mitac. ch. i. sec. vi. ; 
Jim. Vahana, ch. vii. 

A FATHER must RESERVE TWO SHARES OF SELF- ACQUIRED PRO- 
PERTY FOR HIMSELF WHEN HIS WIFE IS NOT PAST CHILD-BEARING. 

In a case cited by Macnaghten, 2 Prins. II. L. 145, the question is 
asked, Can a person divide Jiis self-acquired landed property between 
his two sons by his senior wife, reserving something for his own 
maintenance, while his junior wife is pregnant, or while there is 
a probability of such wife bearing children ? And the reply given 
is. That he is incompetent, without reserving two shares of his 
wealth, to divide his self-acquisitions, whether real or personal, 
between his two sons by liis elder wife, while his junior wife is 
pregnant, or while there is a possibility of such wife’s bearing 
children ; for who acts otherwise than the law permits has no 
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power in the distribution of the estate.” ‘‘ They who are born, 
and they who are yet unbegotten, and they who are actually in 
the womb, all require the means of support, and the dissipation of 
their hereditary maintenance is censured.” “ If the sons were 
separated from the father (while his wife was pregnant) but not 
known to be so, the son who is afterwards (born of that pregnancy) 
shall receive his share from his brother.” 

2 Macn, Prins. II. L. 146, n. says, It should not be supposed that, 
according to Bengal law, there is. a fixed period ior a father’s 
distribution of his own acquired property of whatever description. 
Having exclusive control over his own acquisitions, he may dis- 
tribute them in greater, less, or equal shares to his sons, and may 
reserve to himself whatever he chooses, whether half or two shares, 
or three. His choice alone determines the time of making par- 
tition of his own acquired wealth, and the distribution does not 
operate to debar a male child born subsequently thereto, for his 
right still subsists over the paternal estate, as appears from the 
following passage of the I) ay a Bhaga: “ If a father, having separated 
his sons, and having reserved for himself a share according to law, 
die without being re-united with his sons, then a son who is born 
after the partition shall alone take the father’s wealth ; and that 
only shall be his allotment. But if the father die after re-uniting 
himself with some of his sons, that son shall receive his share from 
the re-united co-heirs. If the sons were separated (from the father) 
while his wife was pregnant, but not known to be so, the son who 
is afterwards born (of that pregnancy) sliall receive his share from 
his brothers. Not one only, but even many sons begotten after a 
partition, shall take exclusively the paternal wealth. All the 
wealth which is acquired by the father himself, who has made a 
partition with his sons, goes to -the son begotten by him after the 
partition.” Under the term ‘^all,” wealth, however considerable, 
which is acquired by the father, goes to the son begotten by him 
after partition. ‘‘ But the followers of the Benares school maintain 
that the father is subject to the control of his sons, in regard to 
the immoveable estate, whether acquired by himself, or inherited 
from his father or other predecessor. And in conformity to such 
opinion it may be held that a father is incompetent to distribute 
his self-acquired landed estate, until his wife is past child-bearing, 
though that is not distinctly stated in the Mitacshara in the chapter 
treating of the right of one born after partition.” 

Son born after partition made by father. — If a son is bom 
after partition made by a father, he will be sole heir to the pro- 
perty retained by the father. If none have been retained, the 
other sons are bound to contribute to a share out of their portions, 
1 Macn. P. II. L. p. 47. 

Several sons so born. — So if several sons be born after par- 
tition made by the father, their portions are also to come from 
their father’s share, Stra» M. //. L. § 258, citing Mitac. ch. i. s. vi. 
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§ 2, which does support him, and he and they succeed to the ex 
elusion of the divided sons ; hut if any of these have re-united 
with the father they will share with him, 1 Stra* S» L, 182 ; Stra. 
Man, H, L, § 259. 

After father’s death. — Yajnavalcliya states a distinction at a 
partition after the father’s death, with respect to a son born 
immediately afterwards by a mother, a stepmother, or brother’s 
wife where pregnancy was uncertain. “ When the sons have been 
separated, one who is [afterwards] born of a woman equal in class 
shares the distributions.” The partition is to be thus effected. 
Something is to be contributed by all the brothers or others [who 
had previously shared] each something out of his own share, until 
the [posthumous son’s] share is equal to their own, Mayukha^ ch, 
iv. s. iv. § 35 ; see Mitac, ch. i. sec. vi. ; Jim. Vahana^ ch. vii. ; 3 
Dig, 436. Sons with whom the father has made a partition, 
should give a share to the son born after the distribution, Vishnu, 
See Jim.Vahana, ch. vii. ; 3 Dig, 51, after allowing for subsequent 
expenses and income, Yajnavalchya, Mayukha^ ch. iv. s. iv. § 36. 
See Mitac. ch. i. sec. vi. ; Jim, Vahana^ ch. vii. ; 3 Dig, 436. 

“ One bom [to a man] separated [from his sons] will alone take 
the father’s wealth,” Brihaspati; Mitac, ch. i. s. vi. § 6; Jim,. 
Vahana^ ch. vii. § 1, 3 j 3 Dig, 49, 435, “ All the wealth which is ac- 
quired by the father himself, who has made a partition With his 
sons, goes to the sons begotten by him after the partition ; those born 
before it are declared to have no right,” Mayukha, ch. iv, s. iv. 
§ 33 ; see Jim. Vahana^ supra. ‘‘As in the wealth so in the debts 
likewise, and in gifts, idedges, and purchsises.” “ They have no 
claims on each other except for acts of mourning and libations 
of water.” If there be nothing but debts, then that [son] is not 
even bound to pay those debts, without receiving 'a share from 
those formerly separated, for, as is afterwards shown, “he who 
takes the estate must be made to pay the debts for it,” Mayukha, 
ch. iv. s. iv. § 33 ; ch. v. s. iv. § 16. 

Re union with the father lets in the sons to share with 
AFTER-BORN SON. — A son bom after a division shall alone take the 
paternal wealth, or he shall participate with such of the brethren 
as are re-united with the father, MenUy ch. ix. § 216 ; Mitac. ch. i. 
sec. vi. j Jim. Vahana^ ch. vii. § 1. 

Sons born after adoption. — Where a son has been adopted^ 
and there are other sons born after the adoption, the adopted son 
is entitled to but one-fourth of what forms the share of each of the 
after-born Elherling^ 71 ; Stra, Man. H. L. § 252. 

Where no after-born nor united sons. — Where there are no 
after-born sons, nor sons still remaining in union, the divided sons 
inherit the father’s share. See 1 Stra, AT. A 183 ; Stra, Man, H, 
L, § 260. 

Minors. — If necessary a division may be made during the mi- 
nority of any son, and his share should be securely set apart with 
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the approbation of the guardian, or of the representative of the 
sovereign, 2 Stra* H, L. 362, Goleh. But if this should be neglected, 
he must, within a reasonable time after attaining his majority, 
object, and demand his fair share. If not, he will be barred of his 
remedy after the lapse of the statutory period, or after acts on 
his part of positive ratification, or tacit acquiescence. But mere 
silence does not prove ratification, or acquiescence, as the Sadr 
Court, Dec. 1852, p. 107, seems to have thought. There must be 
something done under these circumstances, showing, 

1. A full knowledge of his rights. 

2. An abandonment of them. 

May claim through guardian if evidence op malversation. 
— A minor of himself cannot claim a division, but may do so 
through his guardian, and this only in case there is a reasonable 
ground to fear that his interests are in danger. There must be 
evidence of such malversation as will endanger the minor’s interests 
if his share be not separately secured, Svdmiydr Filial v. Chok- 
halingam Fillai^ 1 Mad. H. C. F. 105. It may be a question to 
what particular share a minor maybe entitled, but this being raised, 
alone affords no warrant for claiming a partition in his name. 
When he comes of age he will himself claim what may be his due. 
In the meantime there can be no valid objection to the property 
remaining in its normal state of joint inheritance, ^6. SeeAlimelam- 
mal V. Arunachellam Pilla% 3 Mad. 11. 0. F. 69. 

His guardian, or, if he have none, any relation not interested, 
may institute a suit for the purpose. His share being separated, 
must be secured for him until he attains his age ; otherwise, as 
against him, a partition would be void. Mr Colebrooke says : ‘‘ The 
sovereign, or his representative, as guardian of the minor, is com- 
petent to authorise a partition. ; . . . . Nothing has been found in 
the law to prohibit the demand of a partition for the benefit of a 
minor,” 3 Dig. p. 544, text, ccccliii. 2 ; 2 Stra. U. L. 362. In 
another case he says, “ It does not appear that the original parti- 
tion would have been void if the due allotment for the minor had 
been securely set apart with the approbation of his guardian, or of 
the representative of the sovereign. In the case as set forth, the 
share stated to have been set apart for the minor in the hands of 
the defendants, was never delivered to him by them, nor had the 
partition been ratified for him by his guardian,” 2 Stra. H. L, 
361. 

A division of property took place in 1837 between A, the 
mother and guardian of the plaintiff, a minor, and B., the hus- 
band of two childless widows, the defendants, in a suit to recover 
possession of the property, on the ground that the division did 
not bind the plaintiff : — The Court held that there being no proof 
of fraud, or that undue advantage had been taken of the plain- 
tiff’s minority, and in the absence of proof of gross inequality in 
the distribution of the property, the division was valid and bind- 
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ing oa the plaintiff, Nallappa Reddi v, Balammal^ 2 Mad. H. 0. 
R. 182. 

Where infant bound by acts op guardian.— All acts of the 
guardian of a Hindoo infant, which are such as the infant might, 
if of age, reasonably and prudently do for himself, must be up- 
held when done for him by his guardian. Such a guardian may 
bind his ward by referring to a panchayat of their caste a question 
of customary partition, Temmakal v. Subhammal^ 2 Mad. H, 0. R, 
47. 

Guardian may refer question whether division should be 
ACCORDING to patni bhaga OR PUTRA BHAGA. — Where a Soodra died 
leaving two widows — one with an only son, an infant, and. the 
other with two sons — held, that the guardian of the infant might 
refer the question. Whether the deceased’s estate should be 
divided according to the Patni Blmga^ (division according to 
wives,) or Futra Bhaga (division according to sons) ? ih. 

This suit was brought by the respondent, the senior widow of 
Karuppan Chetti, and the mother and guardian of Santi Tirana, 
a minor, her only son, by Karuppan, for the value of one moiety 
of her deceased husband’s lands, against the appellant, the junior 
widow and mother of the two sons of the deceased, who had taken 
possession of his property. 

All the parties were Soodras. 

The appellant contended that, as she had two sons, and the 
respondent but one, the appellant was entitled, under Hindoo 
law, to two-tliirds, and the plaintiff to one-third only. The 
widows agreed to abide by the decision of a panchayat (arbitrator) 
of their own caste ; and they and the minor executed a karar- 
nama, or submission, to that effect. The panchayat was held, 
and the award directed that the property should be equally 
divided, “ in such manner as to maintain virtue and avoid sin.” 
The appellant refused to give effect to the award. The appellant’s 
son, a boy sixteen* years of age, being in Court, was informed of 
the nature of the suit, and asked whether he would abide by the 
consequences of his mothers act in suing'? he replied that he 
would be bound by the decision that should be finally passed ; and 
the appellant was held entitled to a moiety of the real and per- 
sonal property. This decree having been appealed from, it was 
contended that the minor could not be bound by his consent to 
the panchayat, or the award, or any act of his mother, Cavendish 
V. Anon,^ 1 Gases in Ch. 279 ; and, by Hindoo law, a minor can 
legally have no will, Sutherland's Baitaka Mimansa Synopsis, 235, 
note viii. 

The Court, in delivering judgment, said. The first objection 
taken at the hearing was, that the guardian could, not consent to 
the arbitration on behalf of the minor. We then said, that all acts 

♦ Minority ceases at the age of sixteen, Stta. Mm, H. L, 128. See Minority, 
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of the guardian which were such as the infant might, if of age, 
reasonably and i^rudently do for himself, must be upheld when 
done for him by his guardian. In a case of this kind, in which, 
as the authorities in 2 Stra. U. L. 351, 357, show there is 
the greatest conflict of opinion, it appears to us that no more 
reasonably and plainly beneficial course could be adopted than the 
reference of this question of customary partition by the person in 
possession of the property to the members of the caste of the 
disputants. It has not been attempted on other grounds to dispute 
the validity of the award ; and we are of opinion that it cannot 
be impeached on the ground of absence of authority. 

Chabge on zemindary by manager or guardian op minor. — 
A bond executed by a Hindoo and guardian of an adopted son 
during his minority, the object of which was first to pay off a 
debt due by her deceased husband charged upon the zemindary, 
and next to discharge certain debts contracted by her in the 
management of the zemindary, the validity of which was recog- 
nised by her adopted son after he became of age, upheld without 
determining the question raised of the power of a Hindoo widow, 
as guardian of a minor, to create a charge on the zemindary 
during the minority of her adopted son, Clietiy Colnm Camara 
Vencatachella Reddy ar v. Rajah Rungasawmy Streeihmunth Jyengar 
Bahadoor^ 8 Hoards Ir, Ap. 319. 

Re-union of minor, evidence op. — Where a division has taken 
place between the members of a Hindoo family, one of whom is a 
minor, and the minor continues to live with the father after the 
division, and their shares become mixed together, it does not follow 
that there was a reunion. A reunion from that circumstance is 
not conclusively established. It is only evidence from which a 
reunion may be inferred. Passages abound in writings of Hindoo 
lawyers in which this distinction seems not to have been borne in 
mind, and the passage quoted from the Mitacshara is of that char- 
acter, Kuta Bullyviraya v. Kuta Chudappavuthamuhi^ 2 Mad. II, 
0. R. 235. 

Whether minor can enter into division and execute a 
DEED. — This case appears to be principally decided upon a deed of 
release alleged to have been executed by the minor after attaining 
his majority ; but it is doubtful whether the point of Hindoo law 
raised during the trial has been correctly determined. The father 
and a grown-up son divided the family property, the adult son 
receiving his share, and the father retaining his own share as well 
as the share of his minor son. The question arises. Could the 
minor son have entered into a division, and execute a deed of 
division? The father, in ascertaining the share to which the 
adult parcener was entitled would, of course, be obliged to take 
into account the amount of property, to which the parceners remain- 
ing united would be entitled, and the fact of one parcener insisting 
on division, and separating his interests, does not necessarily oonsti- 
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tute the parceners who remain united, separated in consequence of 
the mere circumstance of their shares having been estimated in 
order to determine the share of the outgoing parceners. Even if a 
division between the parceners who do not separate can, under 
these circumstances, be considered to have taken place, the Mitac- 
shara shows that a reunion ensued between the father and minor 
son. At § 2, s. ix. oh. ii., we find the author says, Efifects which'had 
been divided, and which are ag^in mixed together, are termed 
re-united. He to whom such appertain is a re-united parcener; and 
at § 3 he observes, JBrihaspati declares. He who being once separated 
dwells again, through affection, with his father, brother, or paternal 
uncle, is termed re-united. With such of the brothers as may have 
become re-united to the common parents any acquisition by a 
re-united parent, through his own industi-y or individual wealth, 
belongs exclusively to the son born after partition, and not to 
him in common with another re-united ; and on failure of after- 
born issue, the sons who bad already received their shares take by 
inheritance what their parents leave, Mifac. ch. i. s. vi. § 16; 1 
Stra. II. L. 183. See further on the subject, “Minority.” 

Illegitimate children. — In those cases where illegitimate chil- 
dren would inherit on the death of their father, they will share 
on partition dui’ing his life ; if not, they are entitled to mainte- 
nance, see p. 07. 

Illegitimate children of Englishman by Hindoo woman — 
Rights governed by Hindoo law — Joint family — Yet partner- 
ship DIFFERS FROM JOINT HINDOO FAMILY, DEFINED BY HiNDOO 
LAW — On death OF EACH, HIS LINEAL HEIRS ENTITLED TO ENTER 
PARTNERSHIP. — H., an Englishman, had five children by two Ma- 
dras Hindoo women, one a married one of the Brahmin caste, 
living apart from her husband. The children were brought up 
as Hindoos, and lived together as a joint family. H. devised an 
estate to the children in equal shares. Held, that the children 
were Hindoos, and their rights were to be governed by that law. 

That, being children of a Christian father, by dififercnt Hindoo 
mothers, although constituting themselves co-parceners in the en- 
joyment of the property, after the manner of a joint Hindoo 
family, yet that the partnership so constituted differed from the 
copartnership of a joint Hindoo family, as defined by the Hindoo 
law, and that at the death of each son, his lineal heir, represent- 
ing their parent, would be entitled to enter into that partner- 
ship.* 

A suit having been instituted by one of the children against 
his brothers for partition of the estate, a razinamah was executed, 
by which the shares and the amount to be paid to each were as- 
certained, with provision against alienation by sale, mortgage, 
lease, or security of any separate share. Held, that each co-sharer 

* Query, Whether such a right of inheritance enures to collaterals ? ih» 
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might nevertheless alienate by will, Myna Boyee v. Ootaram My- 
aTarrif 8 Moore^s In, Ap, 400.* 

Illegitimate sons do not inherit even moveable wealth.-— 
But the son by a Soodra woman, not legally married, does not ob- 
tain a share even of the moveable property. “ The son of a Brah- 
min, a Kshetriya, or a Vaisya, by a woman of the servile class, 
shall inherit no part of the estate, [unless he be virtuous, nor 
jointly with other sous unless his mother was lawfully married.] 
Whatever his father may give him let that be his own,” Menu, ch. 
ix. § 155 ; Mayukhay ch. iv. s. iv. § 29 ; see Mitac, ch. viii. § 10, 
p. 293; Jim, Yahana, ch. ix. § 27, p. 149 ; 3 Dig. 136. 

Heirs entitled to maintenance. — Brihaspati declares this dis- 
tinction after the father’s death : “ The virtuous and obedient son, 
born by a Soodra woman to a man who has no other offspring, 
should obtain a maintenance, and let kinsmen take the residue of 
the estate, Mayukhay ch. iv. s, iv. § 30 ; see Jim, Yahana, ch. ix. 
§ 27, p. 149 ; 3 Dig. 139. A son by a Soodra woman bom 
unto a man who leaves no [legitimate offspring] shall, if he be 
strictly obedient like a pupil, receive a ])rovision for his mainten- 
ance.” Gautamay a provision for his maintenancey or as a means 
of livelihood, Mayuhhay ch. iv. s. iv. § 30 ; see 3 Dig, 139, 

Sons of a man by a woman of a higher class. — The same 
author says, ‘‘ Sons termed pratilomat [shall have an allottment] 
similar to that of the son produced by a woman of the servile 
class.” Sons termed pratilomay meaning those produced by a wo- 
man higher than the begetter with respect to class, Mayukhuy ch. iv. 
B. iv. § 31. 

Illegitimate sons of Soodras. — “ Even a son begotten by a 
Soodra, on a female slave, may take a share by the fatlier s choice. 
But if the father be dead, the brethren should make him partaker 
of the moiety of the share,” Yajnavalchyay Mayulchay ch. iv. s. iv. 
§ 32 ; Mitac. ch. i. s. xii. § 2 ; Jim, Yahana, g\\. ix. ; 3 Dig. 143 ; 
Choice, the pleasure of the father. Erom specif)' in g by a Soodra 
it is clear that a son, by a twice-born man on a female slave, doQS 
not obtain a share even by the father’s choice. Neither after the 
death of the father will he get the half, nor in the absence of sons, 
or other [heirs,] will he get the whole. This is the argument of the 
Madana RaXna and others, Mayukhuy ch. iv. s. iv. § 32 ; Mitac, ch. 
ii, sec. xii. § 3. But simple maintenance, Mitac. ch. ii. sec. xii. § 3. 

Failing son, daughters, etc., illegitimate sons take full 
SHARES. — Failing son, daughter, and daughter’s son, the illegitimate 
sons come in for full shares in a Soodra’s property, but their obtain- 

* Where the opinion given by the native law officers is apparently irrecon- 
cilable with the opinions of approved text-writers on the Hindoo law, those 
who give the opinion should be asked to explain that which appears primd 
facie irreconcilable, so that they may show on what ground an apparent ex- 
.emption from the general law is inferred; wheHier a general custom, modi- 
fying texts or local usage, family customs, or other exceptional matters ? ih, 

4 Pratilowa means against the hair. 
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ing shares during their father’s lifetime depends upon his pleasure, 
Mitac, ch. i. s. xii. § 2. 

Failing son, daughter’s son takes equal share. — Among 
Soodras, failing a putra, the son of a daughter becomes co-heir, 
Mitac» ch. ii. sec. xii. § 1. 

Daughters cannot claim. — Daughters can neither claim nor 
share in division. 

Though when property descends they may divide equally. 
— Daughters can divide property descending to them in equal 
shares as sons, Stra. Man, H, L, § 267, of course, by consent. 

Partition among brothers alters the line op descent, — 
Partition among brothers creates a new line of succession tracing 
from the deceased brother, Stra. M. II. L, § 268. 

Among daughters has not the same effect. — F. Macn.y 55, 
says, On failure of male issue of a brother who has divided off the 
right of the female relatives, namely, of the widow or daughters, 
accrues. Partition among daughters has no such effect, since 
on the lapse of one co-sharer, if married, her share vests in 
her own line ; if unmarried, in her brother’s, Mitac. ch. ii. s. xi. 
§ 12, 30. 

Women cannot compel division. — No woman can compel a 
division, A wife can only claim maintenance from her husband, 
but no share in the property ; and a widow inherits in the case 
of a divided family, so that no division is necessary. In an un- 
divided family she gets only maintenance, unless she inherits the 
self-acquired property of her late husband. 

Where married, according to approved species. — That which 
a woman may have received in gift from her own family returns 
to the donors, if alive, and her marriage be of a disapproved species. 
If the donors are dead, it goes to her husband and his kindred. If 
the marriage be of an approved species it goes to her husband 
and his kindred, Stra. Man. II. L. § 354, citing Mitac., ch. ii. s. xi. 
§ 11, which does not support him, and Smriti Oha7i(Jrika, which does. 
Gifts made by a man in anticipation of marriage, should the woman 
rfie before the marriage takes place, are returned to the intended 
bridegroom. See Stridhana. 

Woman’s fee or gratuity. — Mr Strange, in his Manual of 
U. L. § 355, says. The woman’s fee, or the gratuity given her on her 
marriage by the bridegroom, for the purchase of household uten- 
sils, cattle, (kc., as an exception goes to her brothers. For this he 
cites the Mayukha, without reference to the particular part. 
Chapter iv. s. x. of that work treats of woman’s property, and 
does not support this rule. Mr Strange likewise refers to the 
Smriti Ckandrika, which does not support him. But the Mitac- 
skarat ch. ii. s. xi. § 14, supports the rule, but says, to the 
brothers of the whole blood,” a distinction which Mr Strange 
does not notice. 

Wife entitled to a share. — In the case of equal participation 
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between a father and his sons, a share belongs also to the wife, if 
no separate property had been given to her. Yajnavalchya says, 2, 
116, ^‘If he make the allotments equal, his wives, to whom no 
separate property had been given by the husband or father-in-law, 
must be rendered partakers of like portions;” and he adds, ‘‘or if 
any had been given let him assign the half.” The halfy meaning 
as much as with what had been before given her as separate pro- 
perty, (stridhana) will make it equal to a son^s share. But if her 
property be [already] more than such share, no share [belongs to 
her], Mayuhha, ch. iv. s. iv. § 15 ; Mitac, ch. i. s. ii. § 8, 9 ; Daya 
Krama, Sangraha, ch. vi. § 22, 23, 24 ; Jimuta Valmna^ ch. iii. 
s. ii. § 31. Where she does not participate, she must depend 
upon the reservation to be made by her husband for himself and 
the remaining members of the family, which with reference to 
property acquired by him, may be to any extent that he may 
deem expedient, 1 Btra. H. L, 189 ; 3 Dig. 30. Where peculiar 
property has been bestowed on some of the wives, the other wives 
destitute of male issue must be rendered by the father partakers 
of wealth to the same amount, Daya Krama Sangmhay ch. vi, 
§ 25. But if such property have not been given, then she must 
be rendered equal sharer witli the sous, i.c., where the sons are 
made equal sharers, Daya Krama Sangraha, ch. vi. § 26. 

In the case, however, of peculiar property having been given, 
[to all the wives,] then they will only receive half a share by the 
rule of analogy observed in the case of a superseded wife who has 
received peculiar property, and who is entitled to receive only 
half the gratuity [otherwise] given to a wife on her supersession, 
ih. §'28; Yajnavalchya^ 2, 149; Jim. Fa4«7ia, ch. hi. s. ii. § 31. 
Chiidamani^ ih. n. 31, 

Widow's rights in Bengal. — Sir W. II. Macn. P. H. L. 49, says, 
At any time after the death, natural or civil, of their parents, the 
brethren are competent to come to a partition among themselves 
of the property moveable and immoveable, ancestral and acquired, 
and according to the law as received in the province of Bengal, 
the widow is not only entitled to share an undivided estate with 
the brethren of her husband, but she may require from them a 
partition of it, although her allotment will devolve upon the heirs 
of her husband at her decease. BeeDhyroochund Rai v. Russookmuneey 
1 S. D. A. E. 28 ; Neelhaunt Rai v. Munee Chowdrain, ih. 58 ; 
Rani Bhaxoani Dihia v. Ranee Soorujmuni, ih. 1 35. 

In Benares. — But in the Benares school the reverse of this 
doctrine prevails. See DaJjeet Singh v. Sheomunooh Singh^ ih. 59. 

Mother shares equally with sons, — “.Let the mother also 
take an equal share,” Yajnavalchya. Mothers receive allottnents 
according to the shares of sons, Vishnu, Jim. Yahana, 64 ; 3 Dig. 
15. 

In another Smriti, it is said, “ A mother, if she be dowerless, 
shall in a partition by sons take an equal share.” The meaning 

Y 
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is, that if she have dower she shall take only as much as with 
that dower will make her an equal sharer with her sons. But no 
share belongs to her if her property be more than such share, 
Mayuhlia, ch. iv. s. iv. § 18. 

In a case before the High Court of Bombay, after citing the 
above passages, Arnould, t/., said, This doctrine has been followed 
by the late Suj^reme Court in the case of the goods of Chepajuddoo, 
decided on the 22d of June 1861, a note of which was furnished 
by the Chief-Justice, where the Court, after consideration, and 
obtaining answers from the Shastres of the Sudr Adawlut, and at 
Poona, held that, If there be more than one widow, each is 
entitled to an equal share of the property.” It appears from 
these answers, that although the author of the Mayukha cites no 
text in support of his opinion, such texts are to be met with in 
the ViraniUrodaya^ an authority of the Benares school, and 
Mam. Brins, of Hindoo LaWy a work of authority in Bengal. It 
is also said, p. 19, that if there be more than one widow their 
rights are equal. The case in Morton's lleporiSy p. 314, shows 
that this rule was acted upon by the Supreme Court as early as 
the year 1791 ; and in 1 Morlefs Digest, (§ 15,) we find an instance 
of its being acted on in the North-Western Provinces in 1850. 
On these authorities we hold that the widows in this case are, 
primd facie, entitled to equal shares of the property, and it re- 
mains to be considered whether either of them is disentitled by 
misconduct to her share ; and if not, then whether we ought to 
grant administration to them jointly, or to one only ; and if the 
latter, to which of them. After asking, Is the elder widow, then, 
deprived of her right by the misconduct proved ? the learned 
judge proceeds to discuss the questions of infidelity and inconti- 
nence, and to point out discrepancies in the authorities on the 
subject, adding, In Bengal two widows take the whole estate for 
life, and on the death of one the whole survives to the other, upon 
whose death it goes to the collateral heirs of the husband, 1 Mori, 
Dig. 313. In Madras it has been held that the eldest widow suc- 
ceeds, the other widows being entitled during her life to mainte- 
nance only, the second widow succeeding on the death of the first, 
1 Mad, Sel. Dec. 450, 457, It. A. of No. 11, 835 ; 2 ib. 44. But 
see Strange's Alan, of H, L. 2d ed. § 326, where the author lays 
down that in Southern India the wives are viewed on an equably, 
and inherit equally, and he considers the following passage from the 
Mitacshara, ch. ii. s. i. § 5, (omitted in Colehrooke' s translation,) 
which the editor owes to Vakeel Crinivasacharya, “ The singular 
number * wife ' signifies the kind* hence if there are several 
wives belonging to the same, or different castes, (they) divide the 
property according to the shares prescribed to them, and take it.” 
In the goods of Dadoo Mania, 1st September 1862, Ind, Jur, 
October 25th, 1862, page 59, 

Sir Thomas Strange, p. 136, 137, has laid down decidedly. When 
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a man has left more widows than one, and no son by any, she who 
is first married, being the one who is considered as married from 
a sense of duty, succeeds in the first instance, the other inherit- 
ing in their turn as they survive. He quotes as an authority 
3 Dig, 461, 489, 486. Mr Strange's Man. II. L. 326, does not 
assign any reason for supporting the conclusion that a clause be- 
tween clauses 5 and 6 in Golebroohe's translation of ch. ii. s. i. of the 
Mitacslmra has been omitted, and until the authenticity of his 
assertion be proved we must conclude that Colehrooke is correct. 
In clause 5 Mr Colebroohe translates a passage from Suhondinij 
which appears to us to support the view of Sir Thomas Strange. 
Clause 6, which should follow the supposed omitted clausje, is not 
in harmony with the existence of such a clause. Neither does 
any other passage in the whole chapter of the Mitacshara support 
the conclusion that such clause ever existed. 

Macn. P. II. L. p. 19, which appears to be the same passage as 
that referred to in the above quoted judgment of Sir J. Arnold^ 
when drawing the distinction between the law current in the 
Bengal and other schools observes, that if there be more than one 
widow, their rights are equal ; for this position he attests El. II. L. 
App. 59, which has reference to a totally different subject, namely, 
a claim to maintenance preferred by a wife against her husband. 
It is singular that Macnaghten should have referred to Sir Thomas 
. Strange's work as his authority, seeing that it expresses a totally 
different opinion at pp. 136, 137. 


Section III. 

Mode of Partition. 

May take place where no common property — By arbitration — By adr 
justment^ lot, suit — Without writing — Verbal evidence — Among co- 
heirs — Hindoo instruments, or agreements. 

Where no common property, partition may take place. — 
Even where there is a total failure of common property, a 
partition may also then be made by the mere declaration, “ I 
am separate from thee.” A partition may be a mere mental 
distinction. This exposition clearly distinguishes the various 
qualities of this term, Mayukha, ch. iv. s. iii. § 2, ante, p. 
316. 

By arbitration, by adjustment, by lot, by suit. — Partition 
may be made openly in the presence of arbitrators, or privately by 
adjustment, or by casting lots, 3 Dig. 536, Sancha and LichUa, 
2 Dig. 505, 518 ; Jim. Vahana ch. i. § 8, note ; 1 Stra, H. L. 190. 
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If no amicable arrangement can be arrived at, the* object may be 
effecjbed by a suit to enforce division. 

Without writing. — A division may be effected without an in- 
strument in writing, Revmn Per sad v. Mt, Radda Beeby, 4 Moorde. 
In. Ap. 168. According to Bengal law, a writing is merely used 
in memoriam reif and a written instrument is not essential to the 
validity of any disposition of property, 2 Macn. Prim. H. L. 147, 
n., 168, n. Though not necessary, it is proper to execute a deed 
of partition or release, which is the best evidence of partition. 
But partition without such an instrument cannot be set aside 
by any of the co-heirs on thatjground, as doubts regarding the fact 
can be solved by parole evidence, ih. 168, n. See Mantena Raya* 
paraj v. Chehuri Venhatarqj, 1 Mad. II. C. R. 100 ; Doe d. Rajah. 
Sri Krist v. E. In. Co. 6 Moords In. Ap. 267. 

Verbal evidence of partition is as conclusive as though it had 
been written, Doe d. Gocoolchunder Mitter v. Tarrachum Hitter^ 1 
Mori. Dig. 485, § 55. 

A memorandum of separation between two brothers, one of 
whom had neither agreed to, nor signed it, is not binding on him, 
and on the death of his brother he is entitled to succeed to the 
whole property, to the exclusion of the deceased brother’s widow ; 
she is entitled, however, to maintenance, Gopal Rao Pandoorung 
V. Rmia Baee, 2 Borr. 625 ; 1 Mori. Dig. 485, § 51. 

Among oo-heirs. — As on partition by the father, ante^ p. 339, so 
here by the co-heirs partition may take place by arbitration, ad- 
justment, or lot, or by suit in court. Although it' is not made in- 
dispensable, yet the law prescribes a written instrument, and it is 
always better to have it. Brihaspati says that a record of parti- 
tion which brothers [or other co-heirs] execute after making a 
just division by mutual consent, is called the written memorial of 
the distribution, MayuTclia^ ch. ii. s. i § 2. 

Sir Thos. Strange, 1 II. L. 222, in terms eulogistic of the instru- 
ments and agreements of Hindoos, says, They are models in their 
way. Penned in general by the village accountants, {conocopolies,) 
while they express everything that is material, they do so with a com- 
pactness and precision not easily surpassed. A regular instru- 
ment of partition being entitled according to its purport, the 
things distributed by it are specified by name, and may be in- 
ventoried on the back, the amount being noted also in figures to 
preclude any fraudulent insertion subsequent. But they are 
considered to be best enumerated in the body, and this, so as to 
show what each has received, 1;hat the fairness of the division may 
appear. With the date the names of the parceners are inserted, 
designated by those of their father’s, the same names among 
Hindoos being usually common to many, for which reason the 
paternal names of the drawer of the instrument, and of the 
witnesses to it, are added. Where it is holograph, [or wholly 
written by the hand of the writer,] there is the less necessity 
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for witnesses, but they are in all cases recommended, Vriha^ati^ 
3 Dig, 408 ; Yajnavalcliya^ 1 ih, '23. The greatest credit attaches 
to such an instrument, executed in the presence of^ and attested 
by the rajah and his officers, 3 Dig. 416, by which is to bo 
understood simply a public authenticated attestation. What the 
law expects in general is, that it should be attested by kinsmen ; 
the want of w*hom, however, and the consequent substitution of 
more distant relations, or even of neighbours, is always open to 
be explained, 3 Dig. 414. Such, in fact, is the order in which 
witnesses for this purpose are classed ; hlnsmen being described as 
persons allied by community of funeral oblations, or as sprung 
from the same race ; relations^ as maternal uncles ; and other 
collateral and distant relations of the family, 1 Sira. H. Z. 
222, 223. 


Section IV. 

Period of Partition. 

Conjlicting opinion of different schools — In Bomhciy three periods 
at which partition takes place — (1.) After the death of the parents 
— (2,) Dnring the joint lives^ if the mother he paM child-hearing — 
(3.) With the father s consent at any time — Circumstances justify- 
ing partition without father's consent — Where father incapable, 
partition with consent of eldest son- — This opinion refuted- — hi 
Bengal two periods of division — (1.) When fathers property ceases 
— (2.) By his choice tvhen the right of property endures — In 
Madras four periods — (1.) By JalJurs desire — (2.) On retirement 
from worldly affairs — (3.) Demise of the father — (4.) When addicted 
to vice, is old, disturbed in intellect, diseased — Enumeration by 
Colehroohe — In Bengal the right to partition is at the father's in- 
stance, except in case of civil death or degradation — Act xxi. of 
1840 — Menu does not support the doctrine of compulsory division — 
Refers only to recovery of lost ancestral i)'roperty — The father can* 
not make partition of his ancestral immoveable property, unless the 
mother is 2 ’>ast child-bearing — In that case his sons may enforce it 
— His oivn consent requisite voith regard to self acquisitions — In 
Benares the rule is different — Reference by Earada of disposal 
of sisters does not imply a distinct p)€riod — The doctrine of the 
cessation of the mother to bear children not generally adopted — In 
Bengal the volition of the father and the mother's incapacity must 
co-exist — Provision for after-born sons — The rule as to the wife 
being past child-bearing refers to any wife — The vice and disease 
must be such as produce degradation from caste — Age, impairment 
of mind, and bodily disease are not causes of partition, but merely 
of appointment of son as manager — His acts bind the family pro- 
perty, but consent of co sharers necessary to alienation^ 
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Conflicting opinions in different schools. — There have been 
very conflicting opinions expressed upon tl\is branch of our in- 
quiry, by different writers in the several schools, who assign various 
periods for the attaching of the son^s claim to partition. One of 
these was the death of the father. As we have treated of the 
descent of property on the natural demise of the father, under the 
head of Inheritance, it more properly coming under that division, 
it is of course excluded to a certain extent from our consideration 
here. We say to a certain extent ; for, as almost all writers 
on Hindoo law include it, either expressly or impliedly under 
the head of partition, we must necessarily, in referring to their 
opinions, follow their example. Yiramitrodaya, Mitac. ch. i. s. ii. 
§ 7, note, says. But in the case of his (the father’s) demise, the 
successor’s own choice is of course the reason (of partition.) 

According to the Bombay school there are three periods 
AT which partition OF ANCESTRAL ESTATE TAKES PLACE AFTER 
DEATH OF PARENTS. — 1. “ After the [death of the] father and mo- 
ther, the brothers being assembled, must divide equally paternal 
[and maternat] estate ; but they have no power over it while their 
parents live, [unless the father choose to distribute it,”] Menu, ch. 
ix. § 104. By inserting the word “ the consummation of 
[both their] deaths is not required. Even thus, in the Madana 
Ratna and Smriti Samgraha, a partition of the father’s wealth 
may take place even while the mother lives, for this reason, that 
without her husband the mother does not, from her independence, 
also derive ownership. A partition of the mother’s wealth 
may also take place in like manner while the father is alive ; for 
if there be issue, the lord of the wife is not lord of the wife’s 
wealth, Mayukha, ch. iv. s. iv. § 1. 

During joint lives, if the mother be past child-bearing. — 
2. This is opposed to the text of Brahaspatij On the demise of both 
parents, participation among brothers is allowed, and even while 
they are both living it is right, if the mother be past child-bear- 
ing.” So Naraday “ Let sons regularly divide the wealth when 
the father is dead, or when the mother is past child-bearing, and 
the sisters are married, or when the father’s sensual passions are 
extinguished,” Mayukha^ ch. iv. s. iv. § 2. 

In partition, however, of the mother’s property, by sons, the 
assumption of course is, that there are no daughters, as these 
would take first, Mitac. ch. i. s. iii. §8; Yajnvalchya^ 2, 118; 
Jim.Vahana^ ch. iii. s. i. § 4, 5. 

3. Or with the father’s consent at any time. — 3. Gautarm,, 

After the demise of the father, let sons share his estate, or while 
he lives, if the mother be past child-bearing, if he desire partition. 
From this expression, if he desirey partition is declared legal also 
before the mother is past child-bearing by the father’s wish alone,* 
Mayukha, oh. iv. s. iv. § 3. 

♦ The following note is appended : — ** 6. Colebrohey Mitac. 260, But I have 
here followed the translation given in Jim, Vahana, p. 24, as more conform- 
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Circumstances justifying partition without father’s con- 
sent. — Narada^ “ A father who is afflicted with disease, or influ- 
enced by wrath, or whose mind is engrossed by a beloved object, 
or who acts otherwise than the law permits, has no power in the 
distribution of the estate.” Ilarita, If the father be free from 
desire, old, perverted in mind, or long afflicted with disease, par- 
tition of his wealth [may be made.”] Free from desire, according 
to the Madana Fatna, means without desire of partition. Fer- 
verted in mind, following practices contrary to law. “ The sense 
is, that partition may be made even against the will of [such a] 
father,’’ Mayuklia, ch. iv. s. iv. § 6. 

Where father incapable, partition with consent of eldest 
SON. — Harita* says, that when the father is incapable, partition 
takes place by the concurrence of the eldest son. But if he be 
decayed, remotely absent, or afflicted with disease, let the eldest 
son manage the affairs as he pleases. So Scwhha and Lihhita, “ If 
the father be inca])able, let the eldest son manage the affairs of 
the family, or, with his consent, tlie next brother conversant with 
business,” Mayuklia, ch. iv. s. iv. § 7. 

This opinion refuted. — Jim, Vahana says, The alleged power 
of sons to make partition when the father is incapable of business 
[by reason of extreme age, &c.,] has been asserted through igno- 
rance of express passages of law [to the contrary]. Thus Harlta 
says, “ While the father lives sons have no independent power 
with regard to receipt, expenditure, and bailment of wealth. But 
if he be decayed, remotely absent, or afflicted with disease, let the 
eldest son manage the affairs as lie pleases. So Sankhci^md Likhita 
explicitly declare, “ If the father be incapable, let the eldest son 
manage the affairs of the family, or, with his consent a younger 
brother conversant with business. Partition of the wealth does 
not take place if the father be not desirous of it ; when he is old, 
or his mental faculties are impaired, or his body is afflicted with a 
lasting disease, let the oldest like a father protect the goods of the 
rest, for [the support of] the family is founded on wealth. They 
are not independent while they have their father living, nor while 
the mother survives,” ch. i. § 42. 

In Bengal two periods of partition. — Jim, Vahana says, There 
are two periods of partition, one when the father’s property ceases, 
the other by his choice while the right of property endures, 
Jim, Vahana, ch. i. § 38, 44, 50 ; and the author of that work 
denies the right of the sons to enforce partition in the life of the 
father against his consent, on the ground that the sons have not 
ownership while the father is alive, and free from defect, ch. i. 
§11, 38. But three periods must not be admitted, iib, § 39. The 

able to the doctrine of the Mayuklia, which allows only three periods of par- 
tition. The Mitac.f on the other hand, asserts four, and in support of thia 
doctrine divides this very text of Gautama into three portions. 

* Sankha, Stokes, H. L. book 196, n. ; Mitac. ch. i. s. ii. n.; ih, 879# 
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twofold division by the contemplative saint, Yijnavalhya. Here 
three cases may occur under that of distribution during the life of 
the father, viz., with or without his desire for separation ; the case 
of his not desiring it being also two-fold — 1st, When the mother has 
ceased to be capable of bearing children, and the father is disin- 
clined to pleasure, &c. ; 2d, When the mother is not incapable of 
bearing issue, but the father is disqualified by vicious habits, or 
the like, Suhodhini, ib. 

The doctrine of the Eastern writers, Jim. Yahana^ &c., ch. i. 
§ 44, who maintain that two periods only are admissible, viz., the 
volition of the father and his demise, and not any third period j 
and that the text relative to the mother^s incapacity for bearing 
more issue regards the estate of the paternal grandfather, or other 
ancestor, is refuted, Balam Bhatta; ib.; Mitac. mprcu 

We hold that while the father survives, and is worthy of retain- 
ing uncontrolled power, his will alone is the cause of partition. 
If he be unworthy of such power in consequence of degradation, 
or of retirement from the world, or the like, the son’s will is 
likewise a cause of partition. But in the case of his demise, 
the successor’s own choice is, of course, the reason. By this 
mode the periods are tliree. Else there must be great confusion, 
in the uncertainty of subject and accident, if many reasons, as 
extinction of worldly propensities, and so forth, must be established 
collectively^and alternatively. Thus the mention of certain rea- 
sons in some texts, and the omission of them in others, are suit- 
able ; for the extinction of temporal affections, and the other 
assigned reasons, indicate the single circumstance of the father’s 
want of uncontrolled power, since it is easy to establish that single 
foundation of the text, Yiramitrodaya ; Mitcwshara^ ch. i. s. ii. note 
to par. 7. 

Partition then attaches vnth the father’s consent, or without it, 
under the circumstances mentioned, ih. 

In Bengal the right to tautition is at the father’s instance 

EXCEPT IN CASE OF CIVIL DEATH AND DEGRADATION. — Sir lliomos 
Stranye, 1 II. L. 179, says, Hindoo can, according to the 

law, as it prevails in the Bengal provinces, under any circumstances, 
call upon his father to divide his property with him. The father 
may abdicate in favour of one, or of all, according to the limits im- 
posed upon him by the law, if he thinks proper ; but with the 
exception of two cases, partition amongst the Hindoos in the life- 
time of the father, whether of ancestral, or of acquired property, 
would seem to be at the father’s will, not at the option of the sons, 
ch. ix. § 104 j Sancha and Likhita, 2 Dig. 533, 536 ; No- 
rada^ Yyctsa, 3 Dig. 35 ; Gautama, 2 Dig. 535 ; Baudhayana, ib. 
536 y Jim. Yahana, ch. ii. § 8 ; Mitac. ch. i. s. ii. ; 2 Stra, H. L. 
319-323; (see Nagalinga Mudali v. Subbiramaniya, 1 Mad. H. 
G. R. 77, post, p. 351.) The excepted cases being that of his civil 
death by entering into a veligiotLS order, and that of degrodatim, 
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working a forfeiture of civil rights,” ch. ix. § 209, and even in 

these cases it is the law alone that operates, casting upon the sons, 
by right of birth, the succession by anticipation, 1 &ira, H. L. 
179. But the British legislature have enacted that this circum- 
stance shall not interfere with an individual’s right in property, 
Act xxi. of 1840. 

Menu does not support the doctrine op compulsory division. 
— Sir Thomas Strange says, vol. i. p. 179, ‘‘A text of Menu (ch. ix. 
§ 209) is referred to as showing that of ancestral property belong- 
ing to the father, the sons may at their pleasure exact a division of 
him, however reluctant \ and it is true, [as has been already in- 
timated,] that their claim upon property descended is stronger 
than upon what has been otherwise acquired. But the inference 
drawn in the Miiacsliara is at variance with the current of 
authorities, including Menu himself, whose obvious meaning in the 
text referred to is simply that ancestral property recovered with- 
out the use of the patrimony classes upon partition with property 
acquired, not to mention that the text in question is differently 
rendered in the translation we have of the “ Institutes” by Sir W, 
Jones, in which it has nothing to do with partition by the father 
but regards partition among brothers afiier his death. Moreover 
Jagannatha, in his digest, virtually negatives the inference 
deduced from it and other correspondent texts which ho examined, 
concluding that “ if it be against the father’s inclination partition 
even of wealth inherited from the grandfather shall not be made.” 
The passage in the Mitacshara,c\i. i. s. v. § 1 1, alluded to is : — ^^Menu 
likewise shows that the father, however reluctant, must divide with 
his sons at their pleasure the effects acquired by their paternal grand- 
father, declaring as ho does, “If the father recover paternal wealth 
not recovered by his co-heirs, he shall not, unless willing, share it 
with his sons, for in fact it is acquired by him.’^ The passage in 
Menu, ch. ix. § 209, is as follows : — “ And if a son, by his own efforts, 
recover a debt or property unjustly detained which could not be 
recovered bef-re hy his father, he shall not, unless by free will, put 
it into parcenery with his brethren, since in fact it was acquired by 
himself;” that if a father recover property which had been acquired 
by an ancestor, and taken away by a stranger, but not redeemed 
by the grandfather, he need not himself share it, against his incli- 
nation, with his sons any more than he need give up his own 
acquisitions, Mitac, ch. i. s. v. § 11. 

He refers only to the recovery op lost ancestral property. 
— But the inference is not warranted by the text cited, nor indeed 
by other authorities. Menu does not in this text discuss the 
division of ancestral property, but simply declares that lost paternal 
wealth, when recovered by the co-heir, shall be treated as self- 
acquired property. Moreover, the text in question is differently 
rendered by Sir W, Jones, Menu, ch. ix. § 209, where it appears to 
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refer to partition among brothers after the father’s death, and 
Jagannatha^ 3 Dig, 45, opposes the inference drawn from it, adding, 
that if it be against the father s inclination, partition even of 
wealth inherited from the grandfather shall not be made. Jagaii- 
natha, 3 Dig, 47, says, that of patrimony inherited, a partition 
may be obtained by application to the king in a certain case 
— viz., if sous be oppressed by a stepmother — but for this he 
cites no authority; Macn,, Prins, II, L, 43, confirms this; but 
Sir Thos, Strange^ 1 II, L, 181, virtually negatives the -posi- 
tion. 

The father cannot make a partition of his ancestral immoveable 
property unless the mother is past child-bearing. With regard to 
his self-acquired estate, consisting of moveable and immoveable 
property, and ancestral property lost, but recovered by the father, 
his own consent is alone requisite to partition, 1 Macn. P. H. L, 
43. 

The Benares and other schools differ from the Bengal as to the 
division of ancestral estate. According to tlie former, the sons 
may enforce it, if the mother be past child-bearing, although the 
father retain his desire for sexual intercourse, or, as it is termed, 
worldly affections, and he is opposed to partition, ih. See 
post. 

The mention of sisters has reference to disposal in mar- 
riage. — The mention by Aamc/a, 13, 3, ante^ p. 344, “Of the sisters 
being married,’’ does not intend a distinct period, but inculcates 
the necessity of disposing of them in marriage, Jlmiita Vaham, ch. 

i. § 47 ; 3 Dig. 52. 

The doctrine of the cessation of the mother to bear chil • 
DREN IS NOT GENERALLY ADOPTED. — The doctrine with reference to 
the period when the mother ceases to bear issue, does not appear 
to be generally adopted, unless it has tended to induce the husband 
to withdraw from the world, that circumstance alone justifying 
the claims of the sons, 1 Stra. II. L, 181, citing Jimuta Valmna, 
ch. i. § 39, and note, which does not support him. 

But though the cessation of child-bearing may not entitle them 
to a partition without the consent of the father — 

In Bengal the volition of the father and the mother’s in- 
capacity MUST co-exist. — Yet in Bengal it has been held that it 
cannot take place even with his consent, if the mother continues 
capable of child-bearing, it being necessary that the volition of the 
father, and the mother’s incapacity should co-exist, because after- 
born children have by birth a special interest in ancestral property, 
Narada ; 2 Dig, 113 ; 3 ih, 50 ; Jimuta Vahana, ch. i. § 45 ; ch. 

ii. § 1, and note to § 7, 33, 34 ; Srikriskna, note, ib. ch. i. § 50; 
Daga Krama Sangraha; Balam Bhattay Mitac. ch. i. s. ii. § 7, 
note; 1 Stra, M, L, 182 ; 2 ib, 324, S, 

Provisions for after-born sons. — There is, however, a provi- 
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sion made for this contingency, MenUj ch. ix. § 216 ; 3 501, 

434 ; Miim, ch. i. s. vi. § 16 ; Baya Krarm Sangrdha, ch. v. § 10, 
although there are different opinions as to whether the 
shares of after-born sons should be supplied by the father, or by 
the brothers who have received theirs, 1 Stra, H, L. 182. 

Where the pregnancy is apparent at the time of partition, it 
should either be postponed or a share set apart to abide the event. 
But if it were not known, should a son who was at the time in the 
womb be born afterwards, he should obtain his share from his 
brothers by contribution, while a subsequently begotten one should 
have recourse only to the remaining property of the father, suc- 
ceeding to the whole exclusively, or dividing it with such of the 
brothers as may have become re-united to the common parent. Any 
acquisition by a re-united father through means of his individual 
wealth or personal exertions belonging exclusively to the son bom 
after partition, and to him in common with another re-united, 
and where there is no after-born issue, the sons who had received 
their shares take by inheritance what their parents lea^e, Mitac, 
ch, i. s. vi. § 16 ; 1 Stra. II. L. 183. 

The rule with regard to mother being past child-bearing re- 
fers TO ANY wife. — This denotes generally any wife of the fatljer, 
Srikrishna. Since the condition is stated by way of illustration, it in- 
tends generally the impossibility of further male issue. If, therefore, 
it be possible that the father should have issue by another wife, 
partition should not be made, Achyuta, Even then, when the 
father^s wife is incapable of bearing issue, partition is by the father’s 
choice, Srihrisfina, note to Jim. Yaliana, ch. i. § 45, so, the post- 
ponement of partition is admissible lest sons born after his retire- 
ment, if his passions be not extinguished, and his wife accompany 
him to the wilderness under the option allowed by the law, (“ if 
she choose toattend him,”) Menu, ch. vi. § 3, should be thus deprived 
of a maintenance. But if he retire to the wilderness at the later 
period described by the legislator. Menu, vi. § 2, there is nothing to 
prevent partition at that time, since the cessation of the mother s 
courses must have previously taken place, Srikrishna, Jim. Yahana, 
note to § 39. 

The vice and disease must be such as produce degradation 
from caste. — Sir Thomas Strange says, Adverting td the various 
opinions that have been entertained on the question, the practical 
difference among them, says an eminent commentator, Golehroohe, 
regards chiefly the cases of vice and profligacy with lasting disease, 
and consequent disqualifications, and incapacity, subjoining, how- 
ever, that without consent of the head of the family it is not in 
such cases allowed by the prevalent authorities of Bengal, unless 
the vice or disease be such as to induce degradation from caste, 
CoUh. M, S. 1 H. L. 183. 

Age, impairment op mind, and bodily disease, are not causes 
OF partition — But of appointment of son as manager. - 
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says, If lie (the father) be decayed, remotely absent, or affected 
with disease, let the eldest son manage the affairs as he pleases,” so 
Sankha and Lihhitw explicitly declare, “ If the father be incapable 
let the eldest (son) manage the affairs of the family, or with his 
consent a younger brother conversant with business \ partition of 
wealth does not take place if the father be not desirous of it, 
when he is old, or his mental faculties are impaired, or his body 
is afflicted with a lasting disease. Let the eldest, like a father, 
protect the goods of tiie rest, for the support of the family is 
founded on wealth. They are not independent while they have 
their father living, nor while the mother survives,” Jim. Vakana, 
ch. i, § 42. Primogeniture does not give any title to the manage- 
ment, but capacity for business, tJiough where the qualifications 
are equal, the eldest would have the preference, Stra. IT, L, 184 ; 
2 ih. 326, 331, 333, 33o, 342 ; Menu, ch. ix. § 105 ; 2 Big. 528. 

His acts bind the family property, but consent necessary to 
ALIENATION. — The acts af the managing member, when for the uses 
of the family, are binding upon it, but in alienating the property, 
the consent of the co-partners, expressed or implied, is necessary, 
1 Sira. 11. L. 199, 200 ; Stra. Man. II. L. § 243. 


Section V. 

PARTITION AGAINST FATHER’S CONSENT OF ANCESTRAL PROPERTY. 

Partition against father^ s consent of ancestral property — In Bombay, 
sons entitled to division of ancestral property — Lost, hut recovered, 
not within the rule — Self acquired property not within the rule — 
In Madras — Sons and grandsons may compel division of ancestral 
estate — Decision based on en^oneous quotation from Menu — Parti^ 
tion without the father's consent is illegal — But with his consent 
hinds him, though absent at the time — But without his consent does 
not bind the son who made it — Self-acquired property — Sons have 
no claim — What is self-acquisition — Explanation of acquisitions by 
learning — Bengal school — Gains by labour, by science, learning — 
Explanation of — Without me of patrimony — What is gained solely 
by his own ability — By learning — Gifts by science — Valour — Not 
%f joint-stock used in acquisition — Support of family of a brother 
learning science — Gains of learning must he shared hy a learned 
co-heir — Bombay school — Lost property acquired — Recovei*y of 
ancestral property lost — Bengal school — Ancestral property re- 
covered — Madras school — Gains of science, due. — In Madras applies 
to moveable property — In Bengal and Bombay to both — Special rule 
voith regard to land recovered — In Madras sons have some interesit 
in self*^quired immoveable property — Undecided whether sons can 
compel division of self acquired immoveable property — SeJfobCr 
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quired moveable property — Owner may divide — Renunciation^ 
Enumeration of subjects of acquisition — Acquisition must be made 
without charge to the patrimony — If such cwquisUions obtained 
from common stock — A cquirer entitled to a double share — Exception 
with regard to acquisitions by learning — Exception with regard 
to wealth acquired without detriment to the paternal estate — Gifts 
from father, <icc . — Where acquisitions by valour are distributable — 
Gifts of affectionate kindred — Wealth acquired by labour — Em^ 
ployment in agriculture — Other exemptions frompartition — Brothers 
living in union are entitled to lands purchased by their acquisitions 
in proportion to the funuls contributed by them respectively — Pro^ 
perty acquired by brothers should be distributed among them ac- 
cording to the labour and funds employed by each — Acquisitions 
made by means of the patrimony — Land purchased by one co-- 
heir with borrowed money — Property exclusively acquired by one 
co-heir is not to be shared by his brethren — Interest of father in 
wealth acquired by united sons — Where one brother associates with 
another in developiivg his property — House built on joint land — 
In Benares, augmentation of common fund of co-heir does not entitle 
to extra share — In Bengal, owner of self-acquisitions entitled to 
double share — Acquisitions by one of four with joint-funds, or with 
personal aid of the brothers^ two-fifths, go to acquirer — In Benares 
— Self acquisitions without the aid of joint fmids — Lost property 
recovered — Exception in case of land, recovery of which entitles 
acquirer to a fourth — Acquirer takes a double share where ancestral 
^Yt'operty used in acqtdsition — La^ids purchased by means of mar- 
riage gift, or yautaca — A imited half-brother shall not participate 
in the self acquisitions of his co-proprietors — Improvemeiit of un- 
iivided property — Agreement between members respecting expendi- 
ture of self-acquired funds — Impi'ovemcnt of undivided property — 
Agreement between members resjKctmg expenditure of self-acquired 
Tyroperty — Benamee purchase by a member of a joint family does 
render the property self-acquired — Fraudulent concealme7it of com- 
mon property. 

Of ancestral property — In Bombay, sons entitled to division 
OF ANCESTRAL PROPERTY. — Partition of ancestral property may 
take place without the father’s consent in Bombay. Brihaspati 
declares partition in some cases without his wish, ‘‘ The father and 
sons are equal sharers in houses and lands derived regularly from 
ancestors ; but sons are not worthy [in their own right] of a share 
in wealth acquired by the father himself when the'father is unwill- 
ing.” From which it results, “ that sons are worthy of a share 
in property acquired by the grandfather, or other [ancestor,] even 
though the father do not wish it,” Mayukha, ch. iv. s. iv. § 4, 
This doctrine has been followed in a case in the High Court at 
Madras, Nagalinga Mvdali v. Subbiramaniya, 1 Mad, H, G, R, 77 
Bee infra, p. 351. 
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Ancestral property lost, but recovered, as self-acquired 
NOT WITHIN the RULE. — But this rule doss not apply to ancestral 
property where such property has been lost, and could not be re- 
covered by the ancestor, but has been recovered by the efforts of 
his son, and at his sole expense. Such property classes as self- 
acquired property, and follows the rule applicable to property 
gained, by science, valour, or the like, MenUf ch. ix. § 209 ; YUhnUy 
Briha^atij Mayukha^ ch. iv. s. iv. § 5. 

Madras school — Sons or grandsons may compel a division 
OP ANCESTRAL PROPERTY. — We have seen that in the Bengal school 
the opinion is, that under no circumstances can a son exact from 
his father a division of ancestral property except in cases of civil 
death, (entering a religious order,) or of degradation of caste, 
working a forfeiture of civil rights, these two exceptions being 
applicable to Hindoo law in general. But with regard to 
the law of the Madras Presidency and elsewhere in the peninsula, 
Sir Thomas Strange, 1 H. L. 184, holds, that partition of ancestral 
property, independent of the father’s will, is authorised, but only 
under circumstances which would justify it — viz., when the father 
has become superannuated, the mother past child-bearing, and 
the sisters also married — while Mr Strange, Man, § 245, holds, 
that sons may, irrespective of all circumstances, compel a divi- 
sion, citing the Mitacsliara, ch. i. s. v. § 8. The point has recently 
been decided by the High Court of Madras, in conformity with 
Mr Strangers opinion, holding that sons, or grandsons may compel 
a division against the will of the father, or grandfather of ancestral 
property, leaving the question open as to a division of acquired 
property, Nagalinga Mudali v. Snbhiramaniya Mudali, 1 3Iad, II, 
G, E, 77. In delivering judgment, Scotland, C. J,, said, The 
plaintiff may, I think, maintain the suit. I have had some diffi- 
culty in seeing how ch. i. s. ii. § 7 of the Miiaeshara, is to be 
reconciled with the placita in the fifth section of the same 
chapter. But upon consideration, I think that they are not 
necessarily inconsistent, and that sons may compel a division 
of ancestral family property at the hands of their father. I 
must, however, be distinctly understood as deciding this with 
reference to ancestral property only. The Advocate-General 
refers to Sir Thomas Strangds work on Hindoo law, and no one 
can read the passages cited without coming to the conclusion that 
the opinion of that author was, that except in the instances he 
gives — namely, of civil death by entering into a religious order, 
and of degradation, working a forfeiture of civil rights, sons 
could not compel a division. Sir T, Strange (1, 179) says. What- 
ever might be the case among the Hebrews, no Hindoo can, ac- 
cording to the law, as it prevails in the Bengal provinces, under 
any circumstances, say to his father in the peremptory language 
of the prodigal, Father, give me the portion of goods that falleth 
to me.’* The father may abdicate in favour of one or of all, accord** 



352 


HINDOO LAW. 


ing to the lioiits imposed upon him by the law, if he thinks proper ; 
but, with the exception of two cases, partition among the Hindoos, 
in the lifetime of their father, whether of ancestral or acquired 
property, would seem to be at his will, not at the option of his 
sons, and in support of this he cites Menuy ix. § 104, and the 
Mitdcsliara^ ch. i. s. ii. Turning to the latter, we find at § 7, One 
period of partition is when the father desires separation, as ex- 
pressed in the text, “ When a father makes a partition. Another 
period is while the father lives, but is indifferent to wealth and 
disinclined to pleasure, and the mother is incapable of bearing 
more sons, at which time a partition is admissible at the option of 
sons against the father’s wish.'* Sir Thomas Strange proceeds, (1, 
179, 180,) “ A text, indeed, of Menu is referred to as showing that 
of ancestral property belonging to the father, the sons may at their 
pleasure exact a division of him, however reluctant, and it is true 
(as has been already intimated) that their claim upon property 
descended is stronger than upon what has been otherwise acquired, 
but the inference drawn in the Mitacsimra is at variance with the 
current of authorities, including Menu himself, whose obvious 
meaning in the text referred to is simply that ancestral property 
recovered without the use of the patrimony, classes upon partition 
with property acquired.” And passing on to consider the law ap- 
plicable to this Presidenc}", the same learned author says, (1, 184,) 
“In the provinces dependent on the Government of Madras, and 
elsewhere in the Pen insula, the right of the son to exact partition 
of ancestral property, independent of the will of the father, appears 
authorized, but not without the existence of circumstances to war- 
rant the measure, such as the father having become superannuated, 
and the mother past child-bearing, the sisters also married. And 
there are two occasions, upon either of which, wherever the Hindoo 
law prevails, dominion may be transferred from the father in his 
life without his consent, whether the property, claimed by the sons 
to be divided, be ancestral, or acquired ; these are voluntary devo- 
tion by which the father is considered as having renounced it, 
and degradation from caste by which it is forfeited.” 

I do not find in Sir Thomas Strang<^8 work anything to get rid 
of this qualification as to the right of sons to a division in their 
father's lifetime. But in MrJ ustice Slrangds Manual of Hindoo Law 
the learned author states the law in the broadest possible terms. 
He says, in § 238, “ Sons may, at their will, and irrespective of all 
circumstances, compel their father to divide with them the ances- 
tral property,** and for that he cites Mitac, ch. 1. s. v. § 8. Turn- 
ing to that passage, we find he is abundantly confirmed. It is in 
these words, “ Thus while the mother is capable of bearing more 
sons, and the father retains his worldly affections, and does not de- 
sire partition, a distribution of the grandfather’s estate does, never- 
theless, take place by the will of the son,” Certainly nothing can 
be more explicit ; and at § 11, Vignyanesvara says, Menu likewise 
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shows that the father, however reluctant, must divide with his sons 
at their pleasure the effects acquired by the paternal grandfather, 
and then he refers to the text in Menu ix. § 209, to which Sir 
ThoTnas Strange alludes, when he says that the inference drawn in 
the Mitaoskara is at variance with the current of authorities. 

I think we must consider the Mitacshara^ ch. i. s. ii. § 7, as appli- 
cable to the law governing the division of property generally, and 
s. V. § 8 and 1 1 as applying to division of ancestral property. 

The therefore, in my opinion, confirms the view taken 

by Mr Justice Strange in his Manual^ and in this Presidency the 
Mitacshara is the governing authority. I think, therefore, that as 
to ancestral property a son, and therefore a grandson, may compel 
a division against the will of the father or grandfather. 

Bittlestone, J"., adds, The authorities appear to stand thus : — Sir 
Thomas Strange seems to have formed an opinion that sons could 
not demand a division except under particular circumstances, even 
as regards ancestral property ; but he admits that in coming to 
that opinion he differs from the Mitacshara, Arguing from MenUy 
Sir Thomas Strange arrives at one conclusion, and the author of 
the Mitacsharaj also arguing from Menuy comes to another. Re- 
ferring to the Miiacslmray it is not easy to follow his reasoning on 
the subject ; but it is desirable to arrive at some definite rule. The 
learned author of the Manual y bringing to the matter the long ex- 
perience which he has had, and probably the decisions which have 
taken place subsequently to the publication of his father’s work, 
says broadly, that so far as ancestral property is concerned, sons may, 
at their will, and irrespective of all circumstances, compel their 
father to divide with them the ancestral property ; and in that pro- 
position he is supported by the statement in the Mitacsharaj that 
though the mother be capable of bearing sons, and though the 
father retain his worldly affections, and does not desire partition 
of the ancestral (grandfather’s) estate, partition does, neverthe- 
theless, take place by the will of the sons. This, doubtless, is not 
easily reconcilable with the statement in the earlier section ; but they 
may, perhaps, be reconciled by saying that in the earlier section 
division generally is treated of, and that the latter section is con- 
fined to the division of ancestral property. On the whole, it 
seems more satisfactory to us to decide that the right exists abso- 
lutely than that it should depend upon the feelings or disposition 
of the father, or the physical condition of the mother. 

This case is based on an eeroneous quotation from Menu. — 
The decision of the Chief Justice in this case, (concurred in by Sir 
A. Bittlestoney whose language is even stronger than the Chief Jus- 
tice’s,) is founded upon the inference that the authority (upon which 
the author of the Mitacshara relies in cb. i. s. v. § 8, 11, namely, 
ch. ix. § 209 of Menu, has been correctly quoted) differs from the 
rule laid down by Sir Thomas StrangCj who refers likewise to the 
Mitacshara. The words in § 11, assigned by the Mitacshara to 

z 
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Menut are, “ If the father recover paternal wealth not recovered 
by his co-heirs, he shall not, unless willing, share it with the sons, 
for in fact it was acquired by him.” But if we refer to Sir W, Joneses 
translation, which in this respect has been followed by Mr Hough- 
ton, we shall find § 209 to have been thus rendered ; “ And if a son 
by his own efibrts recover a debt or property unjustly detained, which 
could not be recovered before by his father, he shall not, unless by 
his free will, put it into parcenery with his brethren, since in fact 
it was acquired by himself.” Unless it be shown that Sir W, Jones's 
translation be incorrect, we cannot but conclude that the decision 
of the High Court is based upon an erroneous quotation of Menu 
by the author of Mitacshara, on a subject to which the question 
before the High Court had no reference, ante, pp. 345, 346. 

Paetition without the father’s consent is illegal. — A. bad 
three sons the youngest absconded, and the father followed to 
make inquiries after him ; the other two remained at home. In 
the absence of the father the eldest son adjusted the proportion of 
his father’s share of the joint property by arbitration. Held, that 
any partition of joint property made by arbitration without the 
father’s permission cannot be considered as lawful, 2 Macn, Prins. 
H, L, 148. 

But with his consent binds him, though absent at the time. 
— But if the father left directions with the eldest son to adjust the 
dispute regarding his share of the immoveable property, held in 
union with his co-heirs, which was accordingly done by arbitration, 
but the father, on his return, was not satisfied with the adjustment, 
the partition of the estate is good and binding, even though the 
father, after his return, wish to recede from it, 2 Macn, Priris, H, 
L. 149. 

But without his consent does not bind the son who made it. 
— A person had an only son who, in his father’s absence, chose an 
arbitrator, and caused a partition of his father’s ancestral immove- 
able property, which was held in union with his other co-heirs, 
and the father having returned home dissented from the partition, 
and then died. The son who caused the partition wishes to recede 
from it. Held, that the partition of the father’s joint immoveable 
and other property, made by the award of an arbitration during 
the father’s absence, without his express permission, and to which 
the father after his return did not consent, is illegal, and the son 
who caused it to be made may recede from it, 2 Macn, Prins, H. L» 
150. 

Partition op self-acquired property without the consent op 
THE father. — Upon a consideration of all the authorities it will 
be seen that the sons have no claim by reason of birth or other- 
wise to what is self-acquired, and called the father’s wealth, as 
distinguished from that which has come to him by descent, and 
denominated ancestral estate. It is true that on his decease the 
sons will become entitled to self-acquired property if it has not 
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been otherwise disposed of, Bvihaspati, Jim. FaAa?ta, ch. vi. § 34, 
but they cannot enforce a partition of it against the father’s 
will, as they can of ancestral property. In the Mayvkha^ cb. iv. 
B. iv. § 4, Briha^ati is cited in support of this view. He draws 
the distinction between the two classes of property, and while 
he admits the right of the sons in the one case, he denies it 
in the other. He says, Fathers and sons are equal sharers in 
houses and lands derived regularly from ancestors, but sons are not 
worthy [in their own right] of a share in wealth acquired hy tht 
father himself when the father is unwilling,” Jim, Vahana^ stipra. 

What is self-acquisition. — What a brother has acquired by 
his labour without using the patrimony he need not give up to 
co-heirs ; nor what has been gained by science, Menu^ ch. rx. § 208 ; 
MayuJcha.^ ch. iv. s. vii. § 4; Jim. Vahana, 109, 117, ch. vi. s. i. 
3 Dig. 339. What a man gains by his own ability without rely- 
ing on the patrimony, he shall not give up to the co-heirs, nor 
what he acquired by learning, Vyasa^ Ma’yulcha, ch. iv. s. vii. § 4 ; 
Jim. Vahaiia, ch. vi. s. v. j 3 Dig. 311. 

Explanation of acquisition by learning. — Wealth gained 
through science which was acquired from a stranger while receiving 
a foreign maintenance is termed acquisition through learning, 
Katyayana^ Mayuhha, ch. iv. s. vii. § 4. 

Bengal School. — So in Bengal, Jim. Yahana^ ch. vi. s. i. § 3 ; 
MenUy cl), ix. § 208 ; and VishnUy 18, 42, are cited as declaring 
that, “ What a brother has acquired by his labour without using 
the patrimony, he need not give up without his assent, for it was 
gained by his own exertion,”* Jumeeyut Lai (pauper) v. Huqeequt 
Bai, 2 Macn. Prins. H. L. 155, and the reason for the exception is 
thus explained, Since the patrimony is not used there is no exertion 
on the side of the others through the means of the common pro- 
perty, and since it was obtained by the man’s own labour there is 
no corporeal effort on the part of the rest, it is therefore the separate 
property of the acquirer alone, for the phrase, ‘‘ It was gained by 
his own exertion” is stated as a reason ; and Vyasa ordains what a 
man gains by his own ability, without relying on the patrimony, he 
shall not give up to the co-heirs, nor that which is acquired by his 
learning, Jim. Yahana^ ch. vi. s. i. § 5, 35, 36 ; 2 Macn. Prins. H. 
L. 152. 

Since it is expressed in general terms, What he gains solely by 
his own ability,” all property so acquired being his own is not 
common, but as the gains of science though obtained by the man’s 
own ability are shared by parceners equally or more proficient in 
knowledge, the phrase, “ Nor that which is acquired by learning ” is 
subjoined for the sake of excluding illiterate, or less learned par- 
ceners, Jim. Vahana, ch. vi. s. i. § 6. So a present from a friend, or a 
gift at nuptials, does not appertain to the co-heirs, Yajnavalchya, 2, 

* See Mitac. ch. i. b. iv. § 10, where a different reading is given to the 
second half of the text. 
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119, Jim. Vahana^ ch. vi. s. i. § 7. So wealth acquired by learn- 
ing, and anything given by a friend, received on account of marriage, 
or presented as a mark of respect, Menu^ ch. ix. § 206, ib. § 9. So 
what is gained by science or earned by valour, or received from affec- 
tionate kindred, Yyasa^ ib. § 10. So what is gained by valour, the 
wealth of a wife, what is acquired by science, and any favour con- 
ferred by a father, Narada, 13, 6 ; ib. § 12. 

Not if joint stock used in acquisition. — But if the common 
goods be employed in the acquisition of wealth by valour it follows 
the rule of ancestral property, and is distributable against the voli- 
tion of the father, Vyasa. So he who maintains the family of a 
brother studying science shall take, be he never so ignorant, a 
share of the wealth acquired by science, JYarada, 13, 10, 11. 
What has been gained by a learned man without using the pater- 
nal estate, he need not give up to an unlearned co-heir, but he 
must share it with a learned co-heir, Gautama, 28, 28 ; Katyayana; 
Srihtishna ; Jim. Vahaiia^ch. iv. s. i. § 17—22. See^ost, “Effects 
liable or not liable to partition.^^ 

Bombay school — Lost property acquired. — The Mayuhlia 
points out that, although in the strict sense of the term the 
estate may have been ancestral, yet, if it were a debt, or property 
unjustly detained and lost to the ancestor, but regained by the 
personal exertions of his son, and at his sole cost, it passes into 
that class of property which is denominated self-acquired, and 
ranks with wealth acquired by science, valour, or the like, and 
partakes of its incidents, one of which is, that it does not come 
into co-parcenery with sons, and is therefore not liable to parti- 
tion, unless by the free will of the father. Menu, ch. ix. § 209 ; 
Vishnu, Mayukha, ch. iv. s. iv. § 5 ; s. vii. § 2. See post. 

Applies to moveable property in Madras : in Bengal and 
Bombay, to both. — This applies to [moveable property in Madras, 
and is the doctrine of the Bengal and Maharashta schools, with 
respect to both moveable and immoveable property, 1 Macn, P. H, 
L. 43, et seq. 

In the grandfather^s property also partition in some cases de- 
pends on the father^s pleasure, see Menu, ch. ix. § 209, and 
Vishnu. “ And if a father by his own efforts recover [a debt or 
property unjustly detained,] which could not be recovered before 
[by his father,] he shall not, unless by his free will, put it into 
parcenery with his sons, since in fact it was acquired by him- 
self, Brihaspati. “Over the grandfather’s property which has 
been seized [by strangers,] and is recovered by the father through 
his own ability, and over [anything] gained by him through science, 
valour, or the like, the father’s full dominion is ordained. He 
may give it away at his pleasure ; or he may defray his consumption 
with such wealth, but on failure of him the sons are entitl^ to 
equal shares,” Mayukha, ch. iv. s. iv, § 5. 

Bengal school — Ancestral property recovered. — And the 
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same rule prevails ia Bengal as in Bombay, with reference to heredi> 
tary property taken away, and which has been recovered, Yajna- 
valchya^ 2, 119, 120 j Jim, Vahanay ch. vi. s. i. § 33, 40; s. ii. 
§ 31 ; MenUy ix. § 209. Brihaspati says, — Over the grandfather’s 
property which has been seized [by strangers,] and is recovered 
by the father through his own ability, and over [anything] gained 
by him through science, valour, or the like, the father’s full 
dominion is ordained. He may give it away at his pleasure, or 
he may defray his consumption with such wealth ; but on failure 
of him, the sons are pronounced entitled to equal shares,” Jim, 
Valiana, ch. vi. s. ii. § 34. 

Special rule with regard to land recovered. — Thus the 
rule must be understood in the instance of any such hereditary 
property, other than land, exactly as in the case of property not 
hereditary, but acquired by the man himself, Jhti, Yalmnay ch. vi. 
s. ii. § 37. Saiikha propounds a special rule regarding land, — 
“ Land inherited in regular succession, but which had been for- 
merly lost, and which a single [heir] shall recover solely by his 
own labour; the rest may divide according to their due allotments, 
having first given him a fourth part,” ih. § 38. So that ancestral 
lands, when recovered by any member without the aid of family 
funds, may be regarded as self-acquired ; but not being so considered, 
the acquirer may claim one fourth of it, and then divide the rest 
among the whole family, he getting a second share by this division. 
Here, again, he may treat it as self-acquired, and it is of his own 
mere choice that such lands go to the family. 

Madras school. — In the MitacsJutra, ch. i. s. iv. § 2, the 
passage before cited from Yajnavalchyay 2, 119, 120, is relied 
on. Upon which the following exposition is given, — “That 
which had been acquired by the co-parcener himself without any 
detriment to the goods of his father or mother, or which has been 
received by him from a friend, (see Mewun Persad v. Mt, Badha 
Beehyy 4 Hoards In, Ap. \Q2y per Wigram arguendo^ or obtained 
by marriage shall not appertain to co-heirs of brethren. Any pro- 
perty which has descended in succession from ancestors, and had 
been seized by others, and remained unreoovered by the father, 
and the rest through inability, or for any other cause, he, among 
the sons who recovers it, with the acquiescence of the rest, shall 
not give up to the brethren or other co-heirs ; the person recover- 
ing it shall take such property.” See 2 Sira. H, L. 379. 

In Madras sons have some interest in self-acquired im- 
moveable property. — The sons certainly possess some interest in 
self-acquired immoveable property in Madras, inasmuch as there a 
father cannot alienate his self-acquired immoveable property with- 
out the concurrence of his sons ; and failing sons, their sons’ grand- 
sons, 2 Sira, H. L, 11 ; MUac. ch, i, s. i. § 27. 

Undecided whether bon can compel division op self- acquired 
IMMOVEABLE PROPERTY. — But it does not appear to be yet decided 
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whether* a son can compel a father to divide against his will separate 
acquired immoveable property. The decision of the High Court 
at Madras has reference only to ancestral property, and the Mitotic- 
Bhara is silent with respect to compulsory division of self-acquired 
immoveable property. 

Self-acquired moveable property — The owner may divide it 
AS HE LIKES. — Self-acquired moveable property cannot be divided 
by a court of law, unless the owner choose to share it. Sir Thomas 
Strange, 1 H, L,, p. 196, lays it down that he must divide it in 
equal shares, he taking a double portion ; but the more correct and 
reasonable rule is that of Mr Strange, Man. H. L.,^ 249, that he may 
divide it in any manner he pleases, keeping what he likes for himself. 

Retraction. — Both authorities agree in saying that such 
shares of acquired property may be recalled by the father in 
case of subsequent indigence, 2 Mam. Frins. H. L. 148 ; Harita, 
cited in the Vivada Ghintamani. But this perhaps is merely di^ 
rectory, for no retraction of voluntary gifts is allowed in England ; 
this recall of the shares, therefore, must be regarded as of doubtful 
authority. 

Enumeration of subjects of acquisition. — “ What is gained by 
the solution [of a difficulty] after a prize has been offered must be 
considered as acquired by science. What has been obtained from a 
pupil, or by officiating as a priest, or for [answering] a question, 
or for determining a doubtful point, or through display of know- 
ledge, or by success in disputation, or for superior skill in reading, 
are gains of science, and not subject to distribution,^’ Mayukha, oh. 
iv. s. vii. § 6 ; Jim. Vahana, 127, ch. vi. s. ii. § 1 ; 3 Big. 333. 

The law is the same in regard also to artisans, and to increase 
of price. A prize which has been offered for the display of superior 
learning, and a gift received from a votary for whom a sacrifice was 
formerly performed, or a present from a pupil formerly instructed, 
are the acquisitions of science. What is otherwise acquired is [the] 
property [of co-heirs.] What is won by surpassing another in learn- 
ing, after a stake has been deposited, is the acquisition of science, 
and impartible. So what is obtained by the boast of learning, what 
is received from a pupil, or for the performance of a sacrifice, 
Brihaspati, Bhrign, Mayukha, oh. iv. s. vii. § 5 ; 3 Dig. 334. 

“ Solution,” “ Display,” Superior reading,” In regard also to 
artisans,” “ Increase of price,” Performance of a sacrifice,” are ex- 
plained in Mayukha ch. iv. s. vii. § 6. 

The acquisition must be made without charge to the patri- 
mony. — Here the phrase, “ Anything acquired by himself without 
detriment to the father’s estate” must be everywhere understood, 
and it is thus connected with each member of the sentence ; what is 
obtained from a friend without detriment to the paternal estate ; 
what is received in marriage without waste of the patrimony; 
what is redeemed of the hereditary estate without expenditure of 
ancestral property; what is gained by science without use of the 
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fiither’s goods; oonsequently, what is obtained from a fnend as 
the return of an obligation conferred at the charge of the patri- 
mony ; what is received at a marriage concluded in the form 
termed Assoora,^ or the like ; what is recovered of the hereditary 
estate by the expenditure of the father’s goods ; what is earned by 
science acquired at the expense of the ancestral wealth ; all that 
must be shared with the whole of the brethren, and with the father, 
Mitac, ch. i. s. iv. § 6, 7 j Navada^ 13, 10, and Katyayana ; see 
Laocimon Row Sudasew v. Mullar Row^ Bajee, 2 Knapp^s P, C 60, 
63 ; MenUy ch. ix. § 204 ; see 2 Stra. U. L. 357. 

If suoh acquisitions obtained from common stock. — If, how- 
ever, in any of those cases the acquisition was not obtained without 
loss or detriment to the paternal estate, then the rule of indivisi- 
bility does not apply, Katyayana, See 3 Dig. 340. Yet Brihaspati 
has ordained that wealth shall be partible, if it be gained by learned 
brothers, who were instructed in the family by their father, or 
paternal grandfather, [or uncles,] and it is the same if wealth 
were acquired by valour [with assistance from the family estate,] 
Brihaspati^ Mayukha^ ch. iv. s. vii. § 7. 

If the rule be carried out to its legitimate results, it is so general 
in its operation, there is no possible case in which it will not apply, 
for all men are indebted to their paternal estate for their acquisi- 
tions in one sense. 

But even in cases coming within the exception, although the 
acquisitions may be divisible, the acquirer is entitled to a double 
share. He amongst them who has made an acquisition may take 
a double portion of it,” Vasishtha; MayuTcha^ ch. iv, s. vii. § 8 ; 
see Jim. Vahana, p. 39, ch. ii. § 41 ; 3 Dig. 109, 356. 

Exception with regard to acquisitions by learning. — A 
further exception has been engrafted oh the rule in regard to the 
acquisition of wealth through learning. He who maintains the 
family of a brother studying science, shall take, even though not 
told, (that is, not promised,) a share of the wealth gained by 
science, Narada^ Mayidcha, oh. iv. s. vii. § 9. See Madaiia Ratna, 
Mitac. p. 270, ch, i. s. iv. § 8 ; Jim. Vahana, p. lljl, oh. vi. s. i. § 
14; 3 Dig. 361. 

Exception with regard to wealth acquired without detri- 
ment to the paternal estate. — “His own acquired wealth, a 
learned man may, if he please, give up to unlearned co-heirs,” 
says GaiUama. Katyayana says, “No part of the wealth which is- 
gained by science need be given by a learned man to his unlearned 
co-heirs ; but suoh property must be yielded by him to those who 
are equal, or superior in learning.” A learned man need not give 
a share of his own acquired wealth without his assent to an un- 
learned co-heir ; provided it were not gained by him using the 
paternal estate. But, according to Madana^ this prohibition applies 

I 

* For at such a marriage wealth is received by the father or kinsman of the 
bride, Mitac, p. 269, ch. i. sec. iv. n. 6. 
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only where. there exists other property, for those brothers who are 
present ; but on failure of other property [a share of it] even must 
be given to them, Mayukha^ oh. iv. s. vii. § 10 ; Jim. Vahanci^ oh. 
vl s. 1, § 16. 

Gifts from the father, — That is impartible which has been 
given by the father, or other [person.] That which may have been 
given by the paternal grandfather, or father, or mother, is not 
to be taken back any more than wealth acquired by valour or the 
wealth of a wife, Vrihaspati; Narada^ Excepting whatUs gained by 
valour, the wealth of a wife, and what is acquired by science, 
which are three sorts of property exempt from partition, and any 
favour conferred by a father ; Katyayana^ So that which is taken 
under a standard is not distributable, also what is seized [by a 
soldier] in war, after routing the forces of the enemy, and after 
risking his life for his lord, is spoil taken under a standard. When 
a soldier performs a gallant action, despising danger, and favour 
is shown him by his lord, whatever property is then received by 
him shall be considered as gained by valour, Mayukha^ ch. iv. s. vii. 
§ 1 1 ; 3 Jim. Vakaria, 131, oh. vi. s. ii. § 20; 3 Dig. 369. 

Where acquisitions by valour are distributable. — There is 
an exception to this rule where gains by valour, or the like, are 
obtained by one of the brothers, by means of any common pro- 
perty, such as a vehicle, or weapon, or the like. To him two 
shares should be given, and the rest should share alike, Yyasa^ 
Mayukha^i ch. iv. s. vii. § 12. See Jim. Vahana, 111, ch. vi. s. i. 
§ 14 ; ZDig. 71. 

Gifts of affectionate kindred — Sauduyacam. — That which is 
received by a married woman or by a maiden in the house of her hus- 
band, or of her father, from her husband, or from her parents, Vyasa^ 
what is received with a damsel equal in class at the time of accept- 
ing her [in marriage,] is wealth received with a maiden, which, like 
wealth acquired by learning, is impartible, if it be acquired without 
detriment to the father's estate, Mayuklm^ ch. iv. s. vii. § 13, 14, 

Wealth acquired by labour, employment in agriculture. — 
Menu^ ch. ix. § 205, (2 Dig. 584,) says. And if all of them being 
unlearned acquire property [before partition] by their own labour, 
there shall be an equal division of that property [without regard to 
the first born,] for it was not the wealth of their father — this rule 
is clearly settled, Mayukha^ ch. iv. s. vii. § 14. 

Other exemption from partition. — Menu, oh. ix. § 219, says 
Clothes, vehicles, ornaments, prepared food, water, women, sacrifices, 
and pious acts, as well as the common way, are not liable to distri- 
bution. Clothes, conveyances, and ornaments, belong respectively 
to the possessor, if they are of equal value. If the value of one 
article be more or less than the value of another, then let them 
be divided, Mayukha., ch. iv. s. vii. § 15 ; see Mitac. 272, oh. L 
B. iv. § 16-18 ; Jim. Vahana, 132, oh. vi. s. ii, § 23, 24; 3 Dig. 
373. This subject is fully discussed in the Mayukha^ ch. iv. s, vii. 



PAETITION. 


361 


Brothers living in union are entitled to the lands purchased 
BY THEIR acquisitions IN PROPORTION TO THE FUNDS CONTRIBUTED BY 
THEM JEIESPECTIVELY. — Two brothers living jointly had acquired 
wealth by their separate exertions, with which they purchased lands. 
The proportions in which they contributed did not appear, but the 
proportion contributed by the respondent was much greater than 
that contributed by the appellant. It was held, that the property 
acquired by the brothers while living jointly, without using the 
paternal estate, becomes his exclusive property, and that purchased 
by the respondent becomes his own estate. If the property was 
purchased with a greater share of the respondent’s funds, the less 
sum being contributed by the appellant while they were living 
together, each is entitled to share the estate in proportion to the 
funds respectively contributed by them to the purchase of the pro- 
perty. Whatever property may be ascertained to have been pur- 
chased by each of the parties, each is entitled to, and such portion 
should be considered the exclusive property of each ; but where 
the proportionate contribution of each may not be determined, 
there is no rule in the law by which the respective shares to which 
each is entitled can be ascertained, Yajnavalchya ; Jim Vdhana; 
Dayarushasya : Kosliul Chuchrawutee v. Radhanath CJmckrawutee^ 2 
Macn, Prim, li, L, 154. 

Property acquired by brothers should be distributed among 

THEM ACCORDING TO THE LABOUR AND FUNDS EMPLOYED BY EACH. — 
A father died, leaving four sons, and some self-acquired landed 
property. Afterwards the sons living united purchased by their 
respective acquisitions some lands, and annexed them to the original 
estate. The property is distributable, if there is any means of dis- 
criminating how much either of funds or labour was contributed by 
each of the brothers, according to their respective contributions. 
The ancestral property going to them equally,* Vyasa, Ramchunder 
Das V. Gungadhur Mahtee, 2 Macn. Prins. U. L. 160. 

Acquisitions made by means of the patrimony. — With regard 
to acquisitions made through means of the patrimony, the Mitac- 
sJiara lays down two rules, which do not appear very clear or 
easy to be applied in practice ; at § 29, s. iv. ch. i., it is stated, 
that whatever is acquired at the charge of the patrimony is sub- 
ject to partition ; but according to the text of Yasishtha^ the 
acquirer shall in such case have a double share. What is here 
meant by the words, “ At the charge of the patrimony,” does not 
distinctly appear; for we find at § 31 a rule laid down in 
apparent contradiction of the above text, Among unseparated 

* This supposes that the funds used for the- acquisition had not been 
derived from the ancestral estate. In that case, the rule is, that a double 
share only goes to the acquiring brother. The brethren participate in that 
wealth which one of them gains by valour or the like, using any common 
property, either a weapon or a vehicle : to him two shares should be ^iven ; 
but the rest should share alike, Yyasa, Jim, Yokma^ p. Ill, ch. vi. s. i. § 14. 


362 


HINDOO LAW. 


brethren, if the common stock be improved or augmented by any 
one of them through agriculture, commerce, or similar means, an 
equal distribution, nevertheless, takes place, and a double share is 
not allotted to the acquirer.” Mr Strange, if. if. Z. § 276, follow- 
ing § 29 of the Mitacshara^ conceives that it has reference to a 
distinct acquisition.” But what is meant by a distinct acquisition, 
apart from augmentation of the common stock, is difficult to con- 
ceive. Mr Colehroohe, 2 St7'a. H. L, 283, calls it a ‘‘ separate acquisi- 
tion,” and in all probability Mr Strange has followed Mr Golehrooke, 
who, however, does not explain the distinction between the texts of 
the Mitacshara, if any distinction in reality can be drawn between 
them, so as to reconcile the apparent contradiction in the rules. 
Mr Ellis would appear to have arrived at a better construction, in 
which he would seem, to have been followed by Sir Thos» Strange, 

1 H, L, 220, 221. Mr Ellis says, — With respect to the division 
among the brothers, the better mode is — Ist, To divide the property 
descended from the ancestors into equal shares ; 2d, To divide 
what has been acquired by the possessors ip to unequal shares, 
giving a larger share to the acquirer, leaving the proportion to 
the common consent of the co-parceners, or, in case of dispute, to 
the discretion of the judge. The law, though it mentions a specific 
proportion, intending it as an example, not as a precept, 2 Stra. 
H. L, 383, 384. 

Jimuta Vahana, throughout oh. vi. of the Daya Bhaga, s. i. 
§ 23, would appear to argue in favour of the proposition of Mr 
Ellis ; he says, that where the exertion of one is merely through 
the joint property, and the other contributes to the acquisition by 
his person and wealth, it is a rule suggested by reason, that the 
one shall have a single share, and the other two. Hence, likewise, 
it follows, that if the joint stock be used, shares should be assigned 
to each person in proportion to the amount of his allotment, be it 
little or much which has been used. The Mayukha follows the 
text of the Mitacshara already cited. 

Lands purchased by one co heir with borrowed money. — 
Lands purchased by one member of an united family with bor- 
rowed money cannot be claimed by another who has not joined in 
the transaction, 2 Macn. Prins, II, L, 151. But if it happened 
with his consent, then he is entitled to participate, and must pay 
the debt proportionably, ih. 

Property exclusively acquired by one co-heir is not to be 
SHARED BY HIS BRETHREN. — The father of the appellants and the 
grandfather of the respondent were a joint family. A purchase of 
a zemindary by the latter, with the produce of his separate in- 
dustry, and without any aid from friends, ancestral or paternal, 
no one else can participate in it, citing Menu, VishnAi, Jim, Vahana, 

2 Macn, Prins, H, L, 152. 

Interest op father in wealth acquired by united sons. — ^I n 
wealth acquired by sons while living in union with the father, he 
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baa a coordinate interest ; but if it were obtained irrespective of 
the father or his property, it is the son's, 1 Sira, H, L. 63, 64. 

Where one brother associates with another in developing 
HIS property. — If one brother has acquired property individually, 
and in developing it, associates another brother with him, they are 
each entitled to a share, or moiety, of such property. See Ahra- 
ham V. Abraham, 9 Moore^s In. Ap. 529. 

House built on joint land. — If one build a house on ancestral 
land with separate funds of his own, such house would not be 
property in which shares might be claimed by co-parceners, they 
would only have a claim on him for other similar land equal to 
their respective shares. Such is the custom or unwritten law, 
Khodeeram Serma v. Tirlochun, 2 Mam. Prins. H. L. 152, and 
authorities quoted. 

Augmentation of the common fund. — The augmentation or 
improvement of the common stock by one of the co-heirs does not 
entitle him to an extra share, if the increase be gradually added 
to the property, and is not, in the strict sense, self-acquired, Mitac- 
shara, ch. i. s. iv. § 31 ; 1 Stra. H. L. 213, e.g., the managing mem- 
ber may trade with the funds so as greatly to increase them ; he 
gets however only his regular share. 

Acquisitions by unassisted labour. — But, according to the 
Bengal school, an acquisition made by one co-heir by means of his 
own unassisted and exclusive labour entitles the acquirer to a 
double share. 

By joint funds or personal labour. — Where an estate is ac- 
quired by one of four brothers co-parceners, either with the aid of the 
joint funds, or with the personal aid of the brothers, two-fifths should 
be given to the acquirer, and one-fifth to each of the other three, 1 S, 
D. A. R. 6. But, according to 'the law as current in Benares, the 
fact of one brother having contributed personal labour, while no 
exertion was made by tho other, is no ground of distinction. If 
the patrimonial stock were used, all the brethren share alike, 1 
Macn. Frins, H, L. 52. 

Self-acquisitions withoutaid of joint funds. — If the joint stock 
have not been used, he by whose sole labour the acquisition has been 
made, is alone entitled to it. It may, indeed, be difficult at times 
to determine what constitutes a joint stock in consequence of the 
difficulty of laying down any general rule that can with propriety 
be applied to any case. Each must, therefore, be decided upon its 
own merits, 1 Stra. U. L. 214. 

Exception in case of land, the recovery of .which entitles 
ACQUIRER TO A FOURTH OVER AND ABOVE HIS OWN. — Where landed 
property, lost to the family, may be recovered by a co-heir with- 
out aid from the family resources, and made avilable to them, the 
recoverer is entitled to a fourth of such property, over and above, 
his own, as a special remuneration, and the rest is divisible among 
himself and the other co-heirs, Sankha, Mitac. cb. i. s. iv. § 3 ; 
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2 Mam, Prim, H, L, 157. Sir Tkonm Strange^ 1 H» L, 220, 
bsljb, Whether by this is to be understood a fourth of the whole 
property recovered, or only a fourth of an equal share added to a 
share, seems uncertain. It has been held, that iflands are acquired 
by the labour of one co-parcener, and partly by the funds of an- 
other, each is entitled to half a share, but if they were acquired 
by the joint labour and capital of one, and by the labour only of 
the other, two-thirds should belong to the former, and one-third 
to the latter ; but there is hardly any principle of Hindoo law to 
support this. 

The acquirer takes a double share on partition where ancestral 
property has been used in making the acquisition, 2 Mam. Prim. 
H. L. 158. 

Yautuca. — Land purchased for a boy by means of his yautuca is 
not liable to partition. Yautuca signifies anything received at the 
time of marriage. The term is generally used to signify don- 
ations given at the time of each of the sanscaras or ceremonies, 2 
Mam. Prins. U. L. 159. 

An united half-brother shall not participate in the self- 
acquisitions OF HIS co-proprietor. — Two half-brothers lived to- 
gether in unity, one of them, without separation, went to a foreign 
country, where he obtained a situation, and purchased lands. Ac- 
cording to the doctrine contained in Jim. Vahana and other law 
books, the brother of the half-blood has no title to participate in 
the property, from the circumstance of his continuing with the ac- 
quired as a member of a joint and undivided family when the ac- 
quisition was made, 2 Macn. Prim. II. L. 161. 

Improvement op undivided property. — Money expended in the 
improvement or repair of undivided property enjoyed by a Hindoo 
family in common, is spent on behalf of all the members alike, and 
all partake of the benefit arising from the outlay, should a division 
take place. 

Agreement between members respecting expenditure of self- 
acquired FUNDS. — There is no rule of Hindoo law precluding one 
member of an undivided Hindoo family, though living together, 
from entering into an agreement with his co-proprietors for the 
repayment of self-acquired funds which had been expended on the 
improvement or repairs of the family property, particularly where 
portions of it have been occupied by each of the members living 
separately, Muttmvami Gawidan v. Suhhiramaniya Gaimdan, 1 
Mad. H. G. R. 309; and see 1 Stra. U. L. 199; 2 Mam. P. 
ZT. Z. 162 ; 6 Moores In. Ap. 547. 

This suit was brought for a division of family property. The 
plaintiffs and defendants were members of an undivided family. 
They occupied separate houses and separate portions of the lands 
cWhich comprised the family estate. The defendants set up an 
agreement, executed in 1858 by the plaintiffs, stipulating that no 
division of the lands should take place until the plaintifis had 
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reimbursed the defendants for the improvements made by the 
defendants' father upon that portion of the lands which was in 
their occupation, and providing for the adjustment of the value of 
the improvements by arbitration. 

The District Munsiff dismissed the plaintifiF^s claim. His judg- 
ment, however, was reversed by the Principal Sadr Ameen, on the 
ground that the family were undivided, and that a charge incurred 
by one member must be held to be on behalf of the entire family. 
From this decision there was an appeal to the High Court, and 
Scotland^ C. in delivering judgment, recognised the rule upon 
which the Principal Sadr Ameen acted ; but said, There is no rule 
of law of which we are aware that precludes one member of an 
undivided Hindoo family, though living together, from’ entering 
into an agreement with bis co- parceners in respect of the expendi- 
ture upon the family property, and repayment of self-acquired 
funds ; and such an agreement is rendered more reasonable and 
probable where portions of the family property are occupied and 
enjoyed, as in this case, by each of the members living separately. 

Benameb purchase by a member op a joint family does not 
RENDER THE PROPERTY SELF -ACQUIRED. — The presumptionof Hindoo 
law in a joint undivided family, is that the whole property of the 
family is joint estate, and the onus lies upon a party claiming any 
portion of such property as his separate estate to establish that 
fact, Dhurm Dciss Pandey v. Mt. JShama Soondri Dihiah, 3 Moords 
In, Ap. 229 j Gopeehrist Gosain v. Gunyax)ersaud Gosain, 6 Moords 
In. Ap. 53. 

Where a purchase of real estate is made by a Hindoo in the name 
of one of his sons, the presumption of the Hindoo law is in favour 
of its being a henamee (i.e., a purchase by the father in another's 
name for his own benefit) purchase, and the burden of proof lies 
on the party in whose name it was purchased, to prove that he 
was solely entitled to the beneficial interest in such purchased 
estate. Purchase of a talooh in Bengal by a Hindoo in his eldest 
son's name, the conveyance, though in the English form of lease 
and release, was held to be a heuamee purchase, and the son in 
whose name it was purchased, declared to be a trustee for the 
father, and the talook, part of the father’s estate at the time of 
his death, Gopeehrist Gosain v. Gungapersaud Gosain, 6 Moords In, 
Ap. 53. 

“ It is a practice prevalent in India to make purchases in the 
name of others, and from whatever cause or causes the practice 
may have arisen, it has existed for a series of years, and these 
transactions are known as henamee transactions. They are noticed 
at least as early as the year 1778 in Mr Justice Ilydds Notes, where, 
in a case that came before him in that year. Doe d. Telluch Seal v, 
Gour Hung Day, Morten! s Decs. 249, the practice is thus mentioned \ 
^ In mere personal demands, such as Bengal bonds, the Courts 
have, upon consideration, determined that the action may be 
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brought in the name of the person whose name is in the instru- 
ment^ though it should be proved that he had no real interest in 
it ; and the Court has so far complied with the very general prac- 
tice in this country of using the name of other persons in mere 
personal demands, that in many cases the plaintiff had recovered 
on notes, not in his own name, but in some other name, giving 
evidence that the transaction was really his. Such, for instance, 
that the money lent was his, and that he took the bond in the 
name of another.’ Then he speaks thus in reference to real estate : 
* But it cannot be allowed to be both ways in the case of a dis* 
pute of land, without directly contradicting those former decisions 
of the Court.’ ” 

In a much more recent case, which occurred in Sir Ed» RyarCs 
time, Maha Ranee Biissnutt Comaree v. Bullaldeh, reported in 
Fulton^ 383, it is said, As far as the evidence goes, for there was 
no proof of the deed, the transaction is a simple henamee one, in 
the name of the complainant, but in truth for the benefit of Rajah 
Tezchunder, It may be for religious purposes, but the question 
raised. Whether the Court will recognise a henamee trusteeship, or 
a trust upon a trust does not arise. It being once established, 
then, that the transaction is henameCy the circumstance of the 
receipts being in the name of the complainant proves nothing, that 
being in accordance with henamee usage, Amanee Teivaree v. Rai 
Rughoo BiCTis Suhai, 3 Beng, S. I), R, 363 ; Dhurm Das Pandey v. 
Mt Shama Soondri Dihiahy 3 Moores In. Ap. 229, where Lord 
Campbell y in delivering the opinion of the Court, at p. 240, says, 
We have heard from the highest authority, the authority of Sir 
Ed, East and Sir Ed. Ryauy that the criterion in those cases in 
India is to consider from what source the money comes with which 
the purchase money is paid. Here there has been no evidence 
given that the appellant had any separate property, or that it was 
from his funds that any part of the purchase money was paid ; 
therefore, I think that so far on this part of the case no difficulty 
can be entertained, and that the whole of the property must be 
considered as joint property, and it makes no difference whether 
the transaction was effected in the mame of a son or a stranger. 
The rule of English law does not apply ; various reasons may be 
urged against the abstract propriety of that rule. It is merely one 
of positive law, and not required by any rule of natural justice to 
be incorporated in any system of laws, recognising a purchase by 
one man in the name of another, to be for the benefit of the real 
purchaser. Their lordships, therefore, are not prepared to act 
against the general rule even in the absence of peculiar circum- 
stances. But in India there is what would make it particularly 
objectionable, namely, the impropriety and immorality of making 
an unequal division of property among children.” 

After citing a passage from Macn. P. H. L. p. 2, their lord- 
ships add, ‘‘It is their opinion, therefore, that notwithstand- 
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ing the respondent was the only son of Geogoram Gossain. 
when the purchase was made, the objection in point of morality 
and religion was a circumstance of conduct so strong, according to 
Hindoo principles, that it is not lightly to be assumed ; it forms 
an objection against importing into the Hindoo law, that rule of 
positive law which exists in England. I have omitted to observe 
that heimmee purchases in the names of children, without any in- 
tention of advancement, are frequent in India,’' Amanee Tewaree 
v. Rai BugJioo Buns Suhaij 3 Be7ig, S. D. .<4. '33 6, where may be 
found this statement, “The present case does not appear to be at 
all of a nature with these henam.ee transactions, which are pro- 
hibited by the regulations, as Sheo Suhai in making the purchase 
in the name of his eldest son, acted only in conformity to the 
general usage and custom of the country, against which’ the pro- 
hibitory enactment was never intended to apply.” 

Fraudulent concealment of common property. — Effects which 
have been withheld by one co-heir from another, and which are 
discovered after the separation, let them again divide in equal 
shares. This is a settled rule, Yajnavalchya^ Mayuhha^ ch. iv. s. 
vii. § 24 ; see Mitac. 203, ch. i. s. ix. § i. ; Jim. Vahana, 230, ch. 
xiii. § 3 ; 3 Dig. 397. Menu‘s says, — “ When any common pro- 
perty whatever is brought to light after partition has been effected, 
that is not a [fair] partition, it must be even made over again,” 
MayukJiay ch. iv. s. xxvi. § 26. 

When before a division a member conceals or removes a part of 
the family property with intent to defraud, he shall lose all share 
ill the property when it is divided. 

But should this fraud be committed after division, he will not 
be divested of his share, so that such acts bar the remedy, but not 
his right to the property which would fall to his share. t 

Fraud alone, and not impiety, profligacy, (kc., would bar inherit- 
ance in modern courts of law. 

Section VI. 

Distribution op shares. — 1. Between father and sons. 

2. Between co-heirs. 

1. Between father and sons — Equal distribution of ancestral property 
rule of all schools — In Madras, sons may demand partition and 
take per stirpes — In Benares school, unequal distribution is pro- 

* The text is not found in the institutes. 

f On the death of the father, dissensions arising among his heirs, the col- 
lector took upon himself to attach the property. One of the sons entered the 
house and took away part of the property, and for this was convicted of 
burglary, for which fraudulent crime he was afterwards deprived by the • 
Sudir. Court, on appeal, of any share in the property. The law, or justice, of 
this decision is not apparent to ordinary minds. 
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hihited of ancestral property, and of immovealle eelf-acguired 
property'^He may reserve two shares of personal acquisitions — 
Inequality in shares of real property illegal — In Eastern India, 
equal partition — In Bengal, unequal distribution — According to 
Macn. Cons, if once made valid — This opinion discussed and re- 
futed — Opinions of old a^ithorities — Father and only son — Doctrine 
of the Mitao. as to equal participation of father and son, and the 
right of the latter to require partition rejected — As to self acquired 
property — By use of patrimony — Lost property acquired by sole 
exertions — Bons may dispute unequal division — Each son may 
demand his share at different periods, or may renounce — May 
resume share in case of indigence, 

2, . Distribution among co-heirs — Ancient rule — Equal division — 
Sons take per capita — Others than som take per stirpes — Parti- 
tion after the father's death — Disproportionate enjoyment — The 
co-heirs are not called upon to deduct their legitimate expenses — Di- 
vision made of balance — A division is made of the balame after de- 
ducting expe'iiditure — But extravagant excesses may be deducted from 
him who indulges in them — Drones not allowed to share in accumula- 
tions — Sons take per capita — Other than sons take per stirpes — One 
son requiring partition, no exception to ride as to equality of shares — 
Among sons of different brothers is according to their fathers — One of 
four grandsons' co-heirs having died, his son is entitled to claim parti- 
tion from his uncles — As to sepiarate acquired property brothers may 
contract with eachother — Brother s som also sharewiththeir uncles as 
far as the great-grandson — The son of a great-grandson will not take, 
being in another line of heirs, unless the direct line is exhausted 
— This refers to re-united family only — This limitation is intended 
in the case of residence in another district — Distribution among 
mothers — But not where the som vary in number — Property 
descends in co-parcenery — Several sons take as one heir — Excep- 
tion in favour of crown, dec. — Condition of unxlivided family pi'e- 
vious to partition — Manager — Acts must he for general good — 
When acts, for support of family, joint piroperty bound, though 
remedy personal — Where, for purposes of trade' or charity, coment 
of the rest necessary — Mortgage, dec., without consent of the rest, 
invalid — In Bengal, good for his own share — Coiuent of co-sharers 
necessary to valid alienation of joint property beyond alienor's 
shares — In Bengal, assignment of co-sharer s own share even before 
partition — In Madras, co-sharer may alienate his share which is 
liable to be sold under a fi, fa. on judgment obtained for a tort. 

Equal disteibution of ancestbal propebty bulb op all 
SCHOOLS. — Ist, Between father and sons; 2d, Between co-heirs. 
The rule (which is alike binding according to the doctrine of every 
school) is, that as to ancestral property, whether real or personal, 
land or moveables, the division must be strictly equal, Daya 
Krama Sangraha, ch. vi. § 18 ; Mitaeshara, ch. i. s. v. § 5 ; 2 Macn, 
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Prtns. ff. L, 47. ‘‘In wealth acquired by the grandfather, 
whether it consist of moveables or immoveables, the equal parti- 
cipation of father and son is ordained,** Brihaspati^ Jimuta Vahana^ 
ch. ii. § 50. The meaning is, that the participation shall be equal 
and uniform, and the father is not entitled to make a distribution 
of greater or less shares at his choice, as he may do in the instance 
of his own acquired goods. It does not imply that the shares 
must be alike, Jimuta Vaha/na^ ch. ii. § 50. Probably this means 
that it is not imperative, that each individual should receive the 
same class of property. 

In Madras sons may demand partition and take per stirpes. 
— In Madras it has been held, as we have seen, that a son, or even 
a grandson of his own pleasure, may compel a division of ancestral 
immoveable property. Each of the latter stands as to his share 
in the exact position of the person he represents, (his father,) i.e., 
be gets the share that would have fallen to him if he had claimed 
a division. 

In Benares unequal distribution ob’ ancestral and immove- 
able SELF' ACQUIRED PROPERTY PROHIBITED. — In the Benares school 
an unequal distribution by the father of ancestral property, of 
whatever description, as well as of immovenhle property acquired hy 
himself is prohibited ; and of his own personal acquisitions he can- 
not, according to the same law, reserve more than two shares for 
himself, and any unequal distribution of real property is illegal, 
for the maxim, valei^ does not apply in the Benares school, 
1 Macn, Prins. U. L. 44. 

According to Sir Thomas StraMge^ \ II. L. relying on the 
old Bengal authorities, (and Mr Strange, who relies upon his father, 
Man. H. L. § 249,) the father has a right to two shares for him- 
self out of the ancestral property. But the other rule, as laid down 
by Mr Stramje's M. II. L. § 249, prevails in Southern India, 
and it is laid down in the Mitac. ch. i. s. v. § 5, “A father has no 
right to a. double share.” 

Ancestral property is equally divided between a father and bis 
sons in Eastern India, 2 Macn. P . H. L. 147. 

In the Bengal school the father may make unequal distribution 
of self-acquired property as well as moveable ancestral property, 
1 Macn. Prim. H. L. 44, and of property of whatever description 
recovered by himself, retaining for himself as much as he pleases, 
and should he make an unequal distribution, or without any just 
cause exclude any of his sons, the act would be sinful; but n6t 
invalid. But with regard to ancestral immoveable property and 
estate, to the acquisition of which his sons may have contributed, 
they are entitled to equal shares, but the father may retain a 
double share of it as well as of acquisitions made by his sons, 
1 W. H. Macn. 44. 

According to Macn. Oons. if once made, valid. — Macnaghten 
in Condderationa on H. L ch. “ Gifts unequal distributiou’^ iu 
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discussing the subject with reference to the Bengal low, which 
he admits is surrounded with difficulty, arising from conflicting 
cpinions, is evidently biased in favour of the opinion that a gift of 
even the entire ancestral moveable property, if once made, is valid 
though sinful. 

This opinion discussed and refuted. — Macn. {Prins, H. L. 45,) 
, differs from this view, first, Because the doctrine for which I contend 
has been established by tbe latest decibibn, 2 S, D. A. 214, and, 
secondly. Because the only authority for the reverse of this 
doctrine consists in the following passages from Jim. Vahana, 
“The texts of Vyasa exhibiting a prohibition are intended to 
show a moral offeuce ; they are not meant to invalidate the sale 
or other transfer. Therefore, since it is denied that a gift 
or sale should be made, the precept is infringed by making one, 
but the gift or transfer is not null, for a fact cannot be altered by 
one hundred texts ; ” and the leanied author adds, “ If these pas- 
sages are to be taken in a general sense, if they are to bo held to 
have the effect of legalising, or at least of remiering valid all acts 
committed in direct opposition to the law, they must have the 
effect of superseding all law, and it would be better at once to pro- 
nounce those texts alone to be the guide for our judicial decisions. 
The example adduced by the commentator to illustrate these texts 
clearly shows the spirit iu which this unmeaning though mis- 
chievous dogma was delivered ; he declares that a fact cannot be 
altered by a hundred texts, in the same manner as the murder of a 
Brahmin, though in the highest degree criminal and unlawful, 
having been perpetrated, there is no remedy ; or, iu other words, 

that the defunct Brahmin cannot be brought to life again 

But what renders this conclusion less disputable is, that the texts 
of Vyasa in question occur iu the chapter of the Daya Bhaga, 
which treats of self-acquisitions, and has no reference to ancestral 
property. If any additional proof were wanting of the father’s in- 
competency to dispose of ancestral real property by an unequal 
partition, or to do any other act with respect to it which might be 
prejudicial to the interests of his son, I would merely refer to the 
provision contained, ch. iii. s. vii. § 10, of the translation of the 
extract from the Mitacshira relative to judicial proceedings. The 
rule is in the following terms : — “The ownership of tbe father and 
son is the same in land which was acquired by his father,” <ko. 
From this text it appears that iu the case of land acquired by the 
grandfather the ownership of father and son is equal, and therefore 
if the father make away with the immoveable property so acquired 
by the grandfather, and if the son has recourse to a court of justice," 
a judicial proceeding will be entertained between the father and 
BOD. The passage occurs iu a dissertation as to who are flt parties 
in judicial proceedings, and although the indecorum of a contest 
wherein the father and son are litigant parties has been expressly 
recognised, yet, at tbe same time, the rights of the eon are 
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dared to be of bo inviolable a nature that an action by him for the 
maintenance of them will be against his father, and that it is better 
there should be a breach of moral decorum than a violation of 
legal right. 

The question as to the extent to which an unequal distri- 
bution made by a father in Bengal should be upheld has been 
amply discussed in a case decided in the Court of S, D, A, 
(2 S, D, A, H. 214) in 1816. It was there determined that 
an unequal distribution of ancestral immoveable property is illegal 
and invalid, and that the unequal distribution of property ac- 
quired by the father, and of moveable ancestral property, is 
legal and valid, unless when made under the influence of a mo- 
tive which is held in law to deprive a person of the power to 
make a distribution. It was declared, in a note to that case, that 
the validity of an unequal distribution of ancestral immoveable 
property, such as is expressly forbidden by the received authorities 
on Hindoo law, cannot be maintained on any construction of that 
law by Jinmta Vahana or others. Ja<jann<ilha, in his Digest^ 
maintains a contrary opinion. He says, that if a fathir infringing 
the law absolutely give away the whole or part of the immoveable 
ancestral property, such gift is valid, provided he be not under the 
influence of anger or other disqualifying motive ; and adnntting 
this doctrine to be correct, it must be inferred, h fortiori^ that he 
is authorised to make an unequal distribution of such property, 
but the reverse of this doctrine has been established by the mass of 
authorities, which will be found collected in the case above quoted, 
1 Macn, P. 11, L, 45. 

Opinions of old authorities — Father entitled to two shares 
OF ANCESTRAL PROPERTY. — When a father makes a partition of the 
ancestral property, he may take two shares for liimself, and allot to 
each of his sons a single share ; for the text of Vrihaspatij which de- 
clares “ the father may himself takes two shares at a partition made 
in his lifetime,” relates to ancestral wealth, Daya Krama Sangraha^ 
ch. vi. § 16. It must not be supposed that this text refers to the 
father’s own wealth, since it would contradict the texts of Yishm 
and the rest, which declare that what a father may in such case take 
depends entirely upon his own will, and as he may take a greater 
or less share, at his pleasure, the restriction of two shares only 
would be useless, ib. § 17.* *A father has not the power to make 
an unequal distribution of ancestral property, consisting either of 
land, or a corrody, or slaves, even though auy of the causes before 
mentioned, namely, the superior qualifications of one particular 
son, &o., should exist, and the text of Yojnavalchya^ which declares 
<< the ownership of the father and son is the bame in laud which 
was acquired by his father, or in a corrody, or in chattels,” (slaves,) is 
intended to restrain the exercise of the father s will ; for, although 

* See ifact?. opinion, anfe, p. 870, where this subject is discussed, and the 
correct rule laid down. 
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contrary to tbe received opinion, [of equal ownership between 
father and son,] it is impossible that as long as the father, the 
owner of the ancestral property, continues to survive, his sons 
should have ownership therein, ih, § 18. 

But the father possesses a power in regard to ancestitil property 
other than land, (and the descriptions above mentioned,) such as 
pearls, gems, similar to that which he has in the disposal of his 
own acquired wealth. Yajnavalchya declares, “ The father is mas- 
ter of the gems, ] earls, and corals, and of all [other moveable pro- 
perty,] but neither the father nor the grandfather is so, of the 
whole immoveable estate,” ih. § 19. 

Here, by the specification, in the first instance, of gems, pearls, 
and corals, and afterwards by the use of the word ally gold and 
other effects, exclusive of the three descriptions of property, con- 
sisting of land, (fee., are intended. The word whole, again, which 
occurs in the second portion of the above text, is made use of for 
the purpose of showing that a prohibition does not exist against 
a gift of immoveable property not incompatible with the due sup- 
port of the family. Thus it is stated in Daya Bhaga, ih. § 20. 

In like manner, a father may at his pleasure allot to his son the 
deduction of a twentieth from his own acquired wealth, or to the ances- 
tral property. Yajnavalchya says, If a father make a partition, let 
him separate his sons at pleasure, and either dismiss the eldest 
with the best share, or, if he choose, all may be equal sharers.” 
Here the first half of this text relates to a father’s own acquired 
wealth, and the last refers to ancestral property. This is the 
opinion stated in the Daya Bhaga, Daya Krama Sangraha, ih. 
§ 21 . 

Father and only son. — Narada, 13, 12, allows a double share 
to a father, but this has been explained to relate to an only son, 
Mayukha, ch. iv. s. iv. § 12 ; Jim. Vahana, ch. ii. § 35. Vrihaspati 
declares, however, that the father is entitled to only an equal share 
with an only son in ancestral property, Mayukha, ih. § 13 j Jim. 
Vahana, ch. ii. § 35 3 so Yajnavalchya, For the ownership of the 
father and son is the same in laud which was acquired by the 
gi’andfather or in a corrody * or in chattels, (which belonged to him,) 
Mayvkha, ih. § 13 ; Mitac. ch. i. s, v. § 3 ; Jimuta Valuina, ch. ii. § 9. 
So Katyayana, when the father and the sons even take all that 
which has been made upon the common wealth, in equal shares, it 
is called a legal partition, Mayukha, ch. iv. s. iv. § 13. A text in 
Yajnavalchya, and another in Narada, to a contrary effect have been 
explained as relating to former ages, ih. § 14, or the meaning of 
the text {Yajnavalchya supra) may be as set forth by Dhareswara.*' 
A father occupied in giving allotments at his pleasure has equal 
ownership with his sons in the paternal grandfather’s estate. He 

• A corrody signifies anything which has been promised, deliverable at any. 
fixed period, Jim, Vahana^ ch. ii. n. 13. 
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ID uvb ^ixviloged to make an unequal distribution of it at bis ohoioe, 
as he is in regard to his own acquired wealth. So ViahnUf 17, 1, 
2, says, When a father separates his sous from himself, his will re- 
gulates the division of his own acquired wealth. But in the estate 
inherited from the grandfather the ownership of father and son 
is equal, Jimuta Vahana^ ch. ii. § 16, 55, 76. This is very clear, 
“ When the father separates his sons from himself he may, by his 
own choice, give them greater or less allotments if the wealth were 
acquired by himself ; but not so, if it were property inherited from 
the grandfather. The father has nut, in such case, an unlimited 
discretion,” ib. § 17. 

The doctrine of the Mitacshara as to the equal participation 

OP FATHER AND SON, AND THE RIGHT OF THE LATTER TO ACQUIRE 
PARTITION REJECTED. — Heuce (since tho text becomes pertinent, by 
taking it in the sense above stated, or because there is ownership 
restricted by law in respect of shares, and not an unlimited discre- 
tion) both opinions, (of the Mitacshara and others, Srikrishna and 
Achyuta^ that the mention of like ownership provides for an equal 
division between father and son in the case of pn)perty ancestral, 
and that it establishes the son’s right to require partition, ought to be 
rejected, Jim, Vahana^ ch. ii. § 18. It is consequently true (since 
the texts above cited do not imply co-ordinate ownership) that the 
father has his double share of wealth inherited from the grandfather 
or other ancestor, and that a distribution takes place at the will 
of the father only, and not by the choice of his sons, ^6. § 20 ; see 
Srikrishna^ Chudamani, and Achyuta^ ih, n. 20. 

As TO SELF- ACQUIRED PROPERTV. — As to self-acquircd property, 
whether his sons co-operate or not in its acquisition, although the 
disposition of it is more in the discretion of the father, he must not 
make distinctions in its distribution upon improper or arbitrary 
grounds, or from caprice, as for instance on behalf of the issue of a 
favourite wife, nor when the father’s mind is labouring under dis- 
qualifying influences, such as anger, sickness, &o., Memi, ch. ix. § 215, 
Jim. Vahanay ch. ii. § 74, 76, 83, 86, note ; Narada^ 2 Dig. 541 ; 3 
ib. 2; Day a Krama ASW^rraAa, ch. vi. § 14,15; Bhowanny churn Bun- 
hoojea V. Heirs of Bam Kaunt B., 2 S. D.A. 202 ; 3 Dig. 544 ; 1 Stra, 
H. L. 194 ; 2 ib. 317 ; and Katyayana,y 2 Dig. 510 ; Macn. pp. 4, 5. 

This restriction on his volition in the distribution of it, is incom- 
patible with the doctrine that he can do with it as he pleases, ante^ 
pp. 354, 358, 363, 369. Bengal authorities only are quoted in 
support of it. As to the Mithila law, see 2 Stra. H. L, 317. 

Property acquired by use of patrimony. — It will be borne in 
mind that although property may have been self-acquired, yet if 
it were obtained by the father at the expense of ancestral wealth, or 
if the patrimony were used in its recovery ; it enters into the cate- 
gory of that class of property, and is regarded as such, anie^ pp. 
355, 356, 361. 

Lost property acquired by sole exertions. — While, on the 
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other hand, property which was ancestral, but which had been lost 
by the ancestor, and was recovered by the son at his sole expense, 
without the use of ancestral property, is regarded as self acquired, 
anit^ pp. 346, 351, 357. 

Sons may dispute unequal division. — Should any other principle 
be adopted in the distribution without the concurrence of the sons, 
it may be disputed by them, for the sons have the power of resist- 
ing an unequal distribution as well as of claiming division, 1 Stra* 
Zr. L, 195. ^ 

Each son may demand his share at different periods. — We 
have seen, pp. 317, 328, that a division, at the instance of some of the 
sons, may take place, 1 8ira, ZT. Z. 194 ; in that case the other sons 
may, at any time, require a distribution of their shares, ante^ p. 328. 

Or may renounce. — But should a son not be desirous of par- 
ticipation, he may waive his right to a share by acceptance of a 
trifle in satisfaction. Tajnavalchya 2, 117, 3 Dig, 65, says, “ The 
separation of one who is able to support himself, and is not de- 
sirous of participation, may be completed by giving him some trifle 
which will have the effect of binding his heirs who might, without 
renunciation, still claim partition,” Menu^ ch. ix. § 207 ; Mitac, 
ch. i. s. ii. § 11, 12. Jim, Vahana^ ch. iii. s. ii. §28 ; Mayukha^ 
ch. iv. s. iv. § 16 ; 1 Bira, IL L, 195. 

May resume share in case of indigence. — It is said the father 
may resume, in caseof indigence, what he had so shared with his sons; 
d Stra. Zf. Z. 196; 2 'Dig, 536. The correctness of this last rule is 
doubtful. There is no case in English law where a gift, the pos- 
session of which passes at the time to the donee, has been resumed. 

2. Between co-heirs. — We have now to treat of the division of 
property after the death of the father amongst the co-heirs ; but be- 
fore passing on, we shall pause for a moment to take a birdVeye view 
of the state of a Hindoo family previous to partition. In Hindoo 
law, the presumption is in favour of union, as the primary 
state of every Hindoo family is that of association, Dhurm Dcm 
Pandey v. Musst, Shama Soondri Dtbiah, 3 Moores In, Ap, 229; 

1 Stra, U, L. 225. On the death of the father undivided, the 
ancestral property devolves upon the co-heirs undivided, and so 
long as they remain in that, the normal state of a Hindoo family,, 
they enjoy community of interest, although the management of 
the family concerns may devolve upon one member thereof. The 
eldest son generally having the flrst claim, but his pretensions are 
subject to the concurrence of the rest, and to his character and 
habits of business. On that male member of the family (except in 
Malahar and Oanara, where the female is preferred, and even there 
a male member is manager) iu whom these qualiflcations unite, the 
management falls, Jim. Vahana^ ch. i. s. 36, 37 ; ch. iii. s. L § 15 ; 

2 Dig, 533 ; 1 Stra. H, L. 199 ; 2 ih, 252. 

• Ancient rule. — It is unnecessary here to do more than refer to 
the ancient rule with regard to the assignment of shares into 
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twentieths, fortieths, and eightieths amongst the eldest, middle- 
most, and youngest, and the right of the eldest son to the least 
chattel, &c. These rules being now obsolete, the utmost benefit 
that could result from their discussion would be to satisfy anti- 
quarian curiosity; and those who are disposed to study the sub- 
ject more fully will find it treated at great length in the different 
treatises on inheritance by Jiimda Yalmna and others. 

Equal division. — The rule that now prevails is that among the 
sons the partition must be equal. The mode by equul division is 
the only one adopted in the present age, because younger brothers 
are now-a-days seldom met with who entertain this great venera- 
tion (referring to an additional share) for the eldest son, and elder 
brothers deserving of it are (equally) rare, Daya Krama Sangraha^ 
ch. vii. § 13; Mayiikha^ ch. iv. s. iv. § 11 ; Mitac. ch. i. s.Jiii § 7; 
Jim, Vahana, ch. iii. s. ii. § 27. 

We have elsewhere observed, under the head of Charges on 
the Inheritance,” pp. 77, 325, that the debts and other charges must 
be provided for before partition, 1 Stra, H, L, IDl, 192. These of 
course can only be ascertained on settlement of the accounts of the 
family, and division of the liabilities among tbe co-heirs, 2 Stra, 
H, L, 283, Caleb. j or by special allotment of the property to meet 
the demand, as when provision of maintenance is in question. 
But this is mere matter of private arrangement, and cannot oust 
the creditors of their right to follow the property, notwithstanding 
its partition. If the enjoyment have been disproportionate, the 
co-heirs are liable to account for it, 2 Stra. H. L. 394, Caleb, We 
have also seen, under the head of ‘ Disqualifications for Inheritance,” 
p. 98, that there are certain moral, physical, and mental defects, 
which, as they exclude from the performance of obsequies, likewise 
exclude from inheritance. Making allowance for these, the division 
of both ancestral and acquired property must in general be equal, 
without deductions for the eldest son. Marita ordains equal dis- 
tribution without deduction. Usamas says, ‘‘The distribution 
among brothers born of women of tbe same tribe is ordained to be 
made equally.” Paithinasi says, “When the paternal inheritance is 
to be divided, the shares shall be equal.” Yajnavalchya also de- 
clares, “ Let the sons divide equally the efiects and tbe debts after 
the death of both parents.” Where deductions take place, it can 
only be by consent of the brethren, Jmi, Valmnay ch. iii. s. ii. § 25, 
26 ; Mitac. ch. i. s. iii. § 4 ; Daya Krama Saiiyraha, oh. vii. § 13. 

Partition after the father’s death. — An equal partition after 
the death of the father is declared in another Smriti^ [Yajnavalchya^ 

2, 118 ; Mitac, ch. i. s. iii. § 1 ; Jim, Yahana, ch. iii. s. i. § 4 ; 3 
Dig, 78.) Let sons divide equally both the etFects and the debts 
after (the demise of) both parents, Marita, When the father is 
dead, the partition of the inheritance should be made equally, 
Mayyhha, ch. iv. s. iv. § 17 ; Stra. M. U. L, § 250. 

Disproportionate enjoyment. — The enjoyment of common 
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property ia disproportionate or unequal shares — some of the co- 
heirs having more, some less, of the shares when divided — must 
nevertheless be equal, the law taking no account of greater, or less 
expenditure, unless the difference be such, as to exclude all idea of 
proportion, the object entirely selfish, or the circumstances of a 
kind to include fraud, 1 Stra, H, L, 224. 

The co-HEiBS are not called upon to deduct their legiti- 
mate EXPENDITURE. — Whatever excess has been expended by one 
brother, in consequence of his having a large family, should not be 
taken into account at the time of 'partition, but a partition should 
be made of the wealth which is actually forthcoming, Da^a Krama 
Sangraha, ch. vii. § 29. Narada declares : “ Among unseparated 
kinsmen, let not one restore what has been expended.” A partition 
should take place of the visible wealth collected for income and 
expenditure, ih § 30. 

The division is made of the balance after deducting ex-. 
PENSES. — Having compared the amount of the wealth which had 
accumulated at the time when no partition had taken place with 
the amount expended, a division should be made of the balance 
actually remaining, ih. § 31 ; so what has been laid out, with 
prudence and without excess, on initiation of a son, or the nuptials 
of a daughter, are not to be accounted for, for these are charges 
upon the joint wealth, ^6. 32 ; 1 Stra. II. L. 224, anU^ p. 78. 

But Ey.TRAVAGANT EXCESS MAY BE DEDUCTED FROM HIM WHO 
INDULGES In it. — But if there have been extravagant excess at 
these ceremonies, to the detriment of the common fund, the co- 
heir indulging in such extravagance will receive liis share diminished 
in proportion to such excess ; though, if the debt incurred exceed 
his share, it is said that the law does nut direct that the excess 
shall become a debt, 1 8tra. H, L. 224, anie^ p. 83. 

Drones not allowed to share in accumulations. — In Bengal, 
a lazy knave, or drone, may be deprived of participating in the 
property acquired by augmentation or improvement. But this 
rule does not extend to Southern India. Jagannatha says : 

Should any one of undivided brothers, through laziness or 
knavery, make no exertion for gain, not striving to improve the 
existing stock, and acquire further wealth, by agriculture, or the 
like, he may be debarred from his share of that which has been 
added by the rest of the brethren ; subject to a trifle being given 
him for his maintenance, and without prejudice to his claim for a 
share of the original stock.” But in Southern India this is denied 
— there being no exception the're, to the right of sharing, all partici- 
pating equally, without reference to their contribution to the 
common stock, except in the one case only — viz., with the consent 
of the co-heir, Mitac. ch. i. s. iv. § 31 ; Menu, ch. ix. § 207. 

Sons take per capita. — These shares are given to the sons, 
irrespective of their mothers; that is, whether they be by the 
same mother or not, they take per capita, 1 Stra, H, L. 193, 205. 
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Their shares are not governed by the number of the mothers 
from whom they have sprung, Stra, Man. H. L. § 250 ; 1 Stra. 

Z. 193, 205, not even among Soodras. The same rule of equality 
of share for sons prevails for all classes, Judgment of Sudr. Court 
in R. A. 20 of 1846, Stra. Man. H. L. 251, 

Other than sons take per stirpes. — Where, however, other 
than sons claim a division, they inherit per stirpes — standing in 
the position of those through whom they derive their claim, and 
receiving amongst them all, only what he would have got had he 
divided. Thus : A. has two sons, B. and 0. ; B. has one son, D. ; 

C. has two sons, E. and F. 

A. l-3d. 


B. C. l-3d. 

I 

D. l-3d. 

E. l-6th. f. 1.6th. 

Here A.*s property is divided into three shares. A. gets one 
share, one-third ; one share, another third, claimable by B., goes 
to D. ; and the other third share, claimable by C., goes to E. and 

F., one-sixth to each. 


A. 1.3d. 


B. 1.3d. 


1 I 

D. 1.9th. E. l-9th. 




. 1.9th. . l-3d. 


(i. 


H. I. 
1.27th. 1.27th. l-27th. 


C. 1.3d. 


K. 1.8d. 


The property was originally divided amongst three brothers — 

A. , B., C. ; each takes a one-third share. A. leaves three sons, D., 
E., F., amongst whom he divides his one-third portion, which 
gives to each a one-ninth share. D. leaves three sons, G., H., I.*, 
who are likewise entitled to an equal division of D.’s one-ninth 
share, so that each would receive a twenty-seventh part. J. and K., 

B. and C.*s adopted sons, each take their adopted father's one-third 
share. 

Again, A. B. and C. are brothers. A. dies, leaving a son, D., 
who claims and receives his father's one.third share of the property ; 

B. and C. remain united. B. dies without issue, his share vests in 

C. The divided nephew, D., has no claim thereon. Had D. not 
divided off previously to the death of B., the whole of the family 
property would have been enjoyed in common by himself and C. 
But in consequence of his having divided on the death of B., C. 
takes the whole property on the death of B. as sole surviving 
member of a joint family. 

The law says, “That on the death of a divided co-heir, after 
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the enameration of various classes of heirs, or failure of those 
of higher degree, brothers of the whole blood take the ioheritauce 
in the Hrst instance ; if there be none, then brothers by different 
mothers, and on failure of brothers of either class, brother's sons 
share the heritage in the order of their respective fathers; but 
brother’s sons, or nephews have no title to the Bucce^sion during 
the existence of their uncles,” Mitcvc. ch. ii. s. iv. § 5-8. We have not 
seen this doctrine applied to claims to succession of the nature of 
the case we had supposed ; for instance, if D. had not been a 
divided nephew, and had been living in union with B. and 0. at 
the period of B.’s death, the question might be raised, whether he 
was entitled to share the whole of the property equally with C., or 
whether he ought not to be restricted to the share of his father, 
A. and C. taking the share of B., or two-thirds of the whole 
paternal inheritance. We do not recollect of any case wherein 
the question has been raised ; but, certainly, consider this one 
likely to arise. Jim. Valianna agrees with tlie Benares school in 
respect to the succession of a brother to the share of his deceased 
separated brother, Stoke' s H. L. B. 352, n. 

One son requiring pAlRTition, no exception to rule as to 
EQUALTY OF SHARES. — It Can hardly be considered an exception to 
tbe rule of equality of shares that any one sou may, in exclusion of 
the rest, be its sole object, the rest of the family and the property 
remaining in union with the father as before ; for such son, on 
separation, can only receive bis due share, 1 St7'a. H. L. 194. 

Amongst sons of different BRornEKS is according to their 
FATHERS. — Yajnavalchya declares the mode of division of ancestral 
estate among the sons of different brothers : — “Among grandsons by 
different fathers the allotment of shares is according to the father’s.” 
It means, that if there be one son of one, two sons of a second, and 
three sons of a third, [or the like,] their shares will be solely 
according to tbe number of the fathers, and not the number of 
the sharers themselves, Mayukha, ch. iv. s. iv. § 20 ; see Mitae, 
276, ch. i. s. V. § 1, 2 ; Jim. Yalmnna, 60, ch. iii. s. ii. § 21, 22; 
3 Dig. 6. 

One of fodr grandsons, co heirs, having died, his son is en- 
titled TO claim partition from his uncles. — The eldest of four 
brothers, who had received moveable and immoveable property by 
gift from their maternal grandfather, died, leaving a son, the com- 
plainant, and then their mother died. Afterwards two of the sur- 
viving brothers died, one leaving a daughter, who was mother of 
male issue, aud the other a widow, as their heirs. A part of the 
property was undivided, another portion was divided, and in the 
exclusive possession of the several individuals specified. Tbe com- 
plainant, the son of the eldest brother, sues for partition of the 
^ estate, and the defendant, one of the uncles, admitting tbe inchoate 
* right of the plaintifif, states that while he is alive the brother’s son 
cannot have an equal share with him. The question was, la the 
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property a fit subject of partition while one of the four brothers 
exists, or will the surviving brother be entitled to a superior por- 
tion ) It was answered, All the grandsons were equally entitled 
to the gift of their maternal grandfather, and should one of them 
die during the life of the mother, leaving a son, his son has the 
exclusive right to the property to which his father was entitled, 
whether divided or undivided. The following is the doctrine of 
the Mitac,y Jim. Vahaiia^ and other books of law, VrishaspatL 
All the brethren shall be equal sharers of that which is acquired 
by them in concert,” 2 Mam. Prim. U. L. 150. 

With regard to separately acquired property the brothers may 
enter into contracts with each other, Btra. M. U. L. § 239. 

Brother’s sons also share with their uncles. — Katyayana 
says, “ Should a younger son die before partition, his share shall 
be allotted (by the elder brother) to his son, provided he had re- 
ceived no fortune from his grandfather.” “ That son’s son shall 
receive his father’s share from his uncle, or from his [uncle’s] son, 
and the same [proportionate] share shall be allotted to all the 
brothers according to law. Or [if that grandson be also dead] his 
son takes the share ; beyond him succession stops.” The younger 
8on (anuja) denotes also that the eldest [is bound to portion off 
his brother’s son,] stops at the great-grandson, MayuMia^ ch. iv. 
B. iv. § 21. See 3 Dig. 7. 

The son of the great-grandson will not take, being in 

ANOTHER LINE OF HEIRS, UNLESS THE DIRECT LINE IS EXHAUSTED. — 

We must thus understand it. “The son of the great-grandson, 
or the rest, will not on the death of the father, [grandfather, and 
great-grandfather, without interval, after the death of the great- 
great-] grandfather, obtain his wealth, being of another [line,] so 
long as his sou or other [heirs] are alive. In default of a son, 
grandson, [and great-grandson,] in the general [family] only, he 
also will take [the succession,] ” Mayiiklia, ch. iv. s. iv. § 22. 

This refers to a re-united family only. — This does not refer 
to an undivided family, but to a re-united one. For it is said by 
Devalay ** Partition of heritage among undivided parceners, and a 
second partition among divided relatives living together, [after re- 
union,] shall extend to the fourth in descent. This is a settled rule,” 
and “ Be it debt, or a written contract, or a house, or arable land, 
descended from his grandfather, he shall take his due share of it 
when he comes, even though he had been very long in a foreign 
country. If a man leave the common family and reside in a 
another province, his share must undoubtedly be given to his male 
descendants when they appear.” It means between the great- 
great-grandfather and his sons, separated when in a state of union, 
and afterwards re-united, Mayukha, ch. iv. s. iv. § 23 ; see 3 Big, 
10 ; ih. 441 ; Jim. Yahawiy 140, ch. viii. § 1, 2, 3. In both, the 
text is assigned to Brihaspati. 

This limitation is intended in the case op residence 



380 


HINDOO LAW. 


( 


ANOTHER DISTRICT. — This refers to those fixed in the same dis- 
trict, because where they reside in different districts it will descend 
even to the fifth, as is declared by Brihaspati in treating of resi- 
dence in other lands. Be he the third person, or fifth, or even 
the seventh, in the second, or fourth, or even in the sixth de- 
gree,] he shall receive the share that gradually descends to him on 
full proof of his birth and family name,” i/aywMa, ch. iv. s. iv. § 24. 

Distribution according to the mothers. — Brihaspati, ‘*If there 
be many [sous] sprung from one father, alike in number and in 
class, but born of rival mothers, partition must be made by them ac- . 
cording to law, by the allotment of shares to the mothers.” So Vyasa 
says, “ If there be many sons of one man, by different mothers, 
but equal in number, and like by class, a distribution among the 
mothers is approved,” Mayukha, ch. iv. a iv. § 25. See Jim. Fa- 
liana, 57, ch. iii. s. i. § 12 ; 2 Dig. 575, 576. 

But not where the sons vary in number. — ‘‘ Among brothers 
who are equal in class, but vary in regard to the number [of sons 
produced by each mother,] the shares of the heritage are allotted 
to the males, [not to their mother’s,] ” Brihaspati, Mayuhha, ch. iv. 

8. iv. § 26. 

Property descends in co-parcenery. — Wherever there are seve- 
ral sons they take, as one heir, the property descending to them as 
co-parceners, and they enjoy it in community under one manager, 
as we have seen, ante, pp. 220, 233, 243. 

Exception. — There is, however, one exception to this general 
rule in favour of the crown. Menu, ch. ix. § 323, speaks of a dying 
king duly committing his kingdom to his son. Bat this rule is 
based upon usage rather than law, Jagannatha, 2 Dig. 121, 122. 
So the same exception extends to principalities and the great 
zemiudaries. See ante, Inheritance, p. 243. Beemlah Dibeh v. Qo- 
culneth, Beng. R. 1805, p. 32 j 1 Stra. H. L. 198, 208, 236 ; 2 ih. 
167, 447 ; Ramgunga Deo v. Doorgamunee Johrai, Beng. R. 1809 ; 
Urjun Manie 2'hakoor v. Rumgwiga Deo, Beng. R. 1814, p. 469. 

Condition of undivided family previous to partition. — We 
have seen that the management devolves upon some male member 
of the family, where they continue to live in association, Jim. 
Vahana, ch. iii. s. i. § 15 j 2 Macn. Prins. H. L. 148, n. 

Managers’ ACTS important. — The manager regulates the dealings 
and transactions of the family, and his acts are of importance not 
only to the association, but also to the creditors. As to the power 
of manager or guardian to alienate ancestral property, see 6 Moores 
In. Ap. 393, ante, p. 79. Sir Thomas Strange, II. L. 200, says. In 
bis capacity as manager, all his acts and disbursements to be of 
validity must be for the general good, if not for the immediate and 
indispensable maintenance of the whole : for objects chargeable 
upon the common stock, including works of piety, which it con- 
cerns all should not go unperformed ; with this difference, that 
where his acts have been for the support of the family, the charge 
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IS in its nature binding upon the joint-property, though the remedy 
may be eventually against him only, by whom it was incurred so 
acting ; whereas, if in the course of trade, or for charitable pur- 
poses, in order to its being so, it must have had the consent of 
the rest express or implied, Mitac» ch. i. s. i. § 28, 29 ; 2 Stra, H, L, 
336, 338, 339, 342. 

It is important for creditors, therefore, to ascertain whether the 
family with whom they are dealing be separated, or united. It 
being necessary in the latter case to see that the transaction is one 
that will bind the co-heirs, otherwise the common stock will not be 
liable, Frannath Das v. Calishunker Ghoosal, Beng. R, ante^ 1805, 
p. 51 ; Slieva Dass v. Bishonath Dohne^ ih, 46. Mr Cohhrooke^ upon 
this point, says, That a mortgage, sale, or gift, by one of several 
joint-owners, without the consent of the rest, is invalid for others’ 
shares. In Bengal law it is clear that it is good for his own share, 
and -for that only, Colehrooke and Ellisy 2 Stra» H, L, 344 ; Daya 
Krama SangraJia^ ch. xii. s. viii. ix. ; I Stra. II, L. 201. But ho 
would be liable to penal consequences, 1 Stra, H. L, 201, and the 
Court would probably enf rce a separation in such case, 2 Stra, 
H, L, 431. In other provinces it as clear that the act is invalid 
as it concerns others’ shares ; Mr Colehrooks remarking, that the 
only doubt which the subtlety of Hindoo reasoning might raise 
would be, whether it be maintainable even for his own share, the 
property being undivided, 1 Stra, H, L, 201. 

Consent of the co-sharers necessary to valid alienation op 
JOINT PROPERTY BEYOND THE alienor’s SHARE. — 1 take the law to be 
that the consent of the sharers, express-or implied, is indispensable to 
a valid alienation of joint-property beyond the share of the actual 
alienor, and that an unauthorised alienation by one of the sharers is 
invalid beyond the alienor’s share as against the alienee. But con- 
sent is implied, and may be presumed in many cases, 2 Stra, II, L, 
343, 348 ; see 1 Stra, U, L, 201 ; Mitac, ch. i. s. i. § 30 ; 2 Dig, 
519. 

In Bengal assignment of co-peoprietor’s own share even be- 
fore PARTITION. — But in Bengal there may be an assignment of the 
co-proprietor’s own share, even before partition, since a common pro- 
perty is already vested in him, Jim, Vahana^ ch. ii. § 28, note*; 
SrJ^shna^s Daya Krama Sangrahay ch. xi. § 2, 3, 7 ; 2 Dig, 104, 

In Madras co* sharer may alien his share which is liable 

TO BE SOLD in EXECUTION ON A JUDGMENT OBTAINED FOR A TORT. Ac- 

cording to Hindoo law, current in Madras, a member of an un- 
divided family may alien his share of the family property, to which, 
if a partition took place, he would be individually entitled, and 
such share is liable to be sold in execution on a judgment obtained 
for a tort, Virasvami Gramini v. Ayyasvami Gramini, 1 Mad, II, 0, R, 

471. 

This was an action for the recovery of two houses which the 
plantiff had purchased at a sale, by the sheriff of Madras, under a 
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irrit of fi. fa., to recover damages in an action of trespass against the 
defendant One of tbe issues raised a question whether, assuming 
the houses to be the property of an undivided family, of which 
Virasvami and the defendants Ayyasvami and Devanne Ammal are 
members, the plantiff, by virtue of such sale, acquired any, and what 
title in the same. 

Sir Colly Scotland^ (7. J*, in delivering judgment said, For the 
defendants it was contended as a matter of law, that the sale by the 
sheriff passed no interest whatever in the family property ; for that, 
even if it had been an alienation by Ayyasvami himself, without 
the consent of his co-parceners, such alienation would have been 
void and inoperative, even to the extent of his own share ; and this 
being a sale upon an execution in an action of damages for a tort, 
was put as an h fortiori case, but we are of opinion that Ayyasvami 
might have made a valid alienation of his share and interest in the 
property, and that it passed under the sale in execution by the 
sheriff. As regards the supposed distinction where, as in the pre- 
sent case, the execution is for damages for a tort, we think that the 
damages and costa recovered constitute a judgment debt, and the 
right of the execution creditor thereunder is the same as upon any 
other judgment for the payment of money. To hold differently 
in this case would be in effect to declare the pecuniary immunity 
of all members of undivided Hindoo families, not possessing self- 
acquired property for any wrong, however great, which they may 
commit. 

Mr Mayn£, however, chiefly relied upon the general ground, that 
no alienation by a member of*an undivided Hindoo family, without 
the consent of his co-parceners, can bind even Lis own share, and 
he asked our consideration of several decisions of the late Sadr 
Court upon this subject. It was not disputed that the course of 
decision in the late Supreme Court, since at least the case of 
Bamamvmy v. Sashachella^ Q2 Strange, N. C. td. 1827, p. 74,) and 
the opinion expressed by Mr Colehroohe, in his observations upon 
that case, (2 Stra, II, L. 344,) supported the validity of such an 
alienation to the extent of the alienor s own share ; nor that the 
same rule of law prevails in Bengal ; but it was said that there is 
a foundation for the rule in Bengal, which does not exist, according 
to the Hindoo law, applicable to Madras, for that in Bengal, the 
share of each parcener is treated as separate, even before partition, 
though unascertained. 

In support of this, the Slst section of the second chapter of the 
Daya Bhaga was referred to. But that section appears to be a 
quotation from Narada, and, according to Mr Colehroolce*8 note to 
the passage, it is otherwise interpreted by different compilers, and 
is generally understood as declaring the separate and independent 
right of co-heirs who have made a partition ; and certainly the 
language of the passage itself refers to a condition of separation to 
some extent. But we do And in ch. ii s. i. § 26, on the widow’s 
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Tight of 8uco88sioQ| that the author, iu course of a discussiou upon 
the contradictory statements of text writers and commentators, 
makes the observation, that is it not true that, in the instance of 
re- union, [and of a subsisting co-parcenery,] what belongs to one, 
appertains also to the other parcener, but the property is referred 
severally to unascertained portions of the aggregate? Both parceners 
have not a proprietary right to the whole. This observation, how- 
ever, is used only in reply to the argument, that the preferable 
right of the surviving parceners may be deduced by inference from 
the fact that ** the same goods which appertain to one brother be- 
long to another likewise and that “ when the right of one ceases 
by his demise, those goods belong exclusively to the survivor, since 
his ownership is not divested.” But,. according to both schools of 
Hindoo law, the right of survivorship is nut absolute, and the un- 
divided share, according to both, descends to his sons ; and it seems 
to us that the real ground upon which the widow^s right of suc- 
cession is placed in Daya Bhaya is the authority of Vrihaspati, 
who says, that “ a wife is declared by the wise to be half the 
body of her husband, equally sharing the fruit of pure and impure 
acts. Of him whose wife is not deceased, half the body survives.” 
Adding, by way of question, “ How, then, should another take his 
property while half his person is alive ?” So that the right in truth 
rests upon the oneness of husband and wife, and not upon the ex- 
istence of a separate estate and interest of the husband in the pro- 
perty during his life. Such a separate estate, as a matter of infer- 
ence, might be deduced as well from the descent of the father’s 
undivided share to sons, which is common to both schools of law, 
as from its descent to his widow, which is peculiar to the Bengal 
school. It is further to be observed, that whatever distinction 
there exists in this respect, was certainly present to the minds of 
Mr Colehroohe^ and of the judges who decided the cases above re- 
ferred to. 

It only remains Jov us to notice the Sadr Court decisions, to 
which our attention was called. We have looked at these cases, 
seven in number, and we find that three of them expressly decide 
that one of several co-parceners may bind his own share by aliena- 
tion, and that it is liable for his individual debt. These are the 
decisions to be found at p. 222 of the reports for 1853 ; at p. 235 of 
reports of 1855, and at p. 247 of the reports for 1860, which is the 
latest case. There are, however, in the volume for 1860, two de- 
cisions in which the contrary is held. One of these, at p. 67, is 
rested upon the authority of the other at p. 17, and that again is 
rested upon the authority of the decision at p. 270 of the reports 
of 1859. Looking at that case, it does not seem to go the lengtli 
supposed in the two last-mentioned cases ; for the judgment in 
terms recognises the power of the co-parcener to confer upon the pur- 
chaser a right to what might eventually fall to his share at division, 
and the suit being for the recovery of a specific portion of property 
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upon an alleged division vphich was disbelieved, appears to have been 
properly dismissed. As to the decision at p. 215 of the reports 
for 1854, we need only say that the Court appears to have pro- 
ceeded upon the ground that the managing member haying the 
control of the family property in his own bands could not proceed 
by suit and process to enforce his individual claim against the 
property. 

We see nothing in these decisions that materially conflicts with 
(and some of them support) the opinion we have above expressed, 
and Sir Thomas Strange^ in the first volume of his work of authority, 
at p. 202, expressly says, “ That in favour of a hon^ fide alienee of 
undivided property, where the sale or mortgage could not be sus- 
tained as against the family, such amends as it could afford would be 
due out of the share of him with whom he had dealt, and for this 
purpose a Court would be warranted in enforcing a partition.” 
What the purchaser or execution creditor of the co-parcener is en- 
titled to is the share to which, if a partition took place, the co- 
parcener himself would be individually entitled, the amount of 
such share of course depending upon the state of the family. In 
this case there appeared to be two brothers and a stepmother, and 
the share of each brother is a moiety. There is no evidence of 
Ayyasvami having sons. If he had, they would no doubt be en- 
titled to shares in their father’s moiety, and so the property avail- 
able for the plaintiflf would, to the extent of their shares, be re- 
duced, and except in this way, the existence of sons would not, we 
think, afifect the plaintifif’s right. 


Section VII. 

As TO THE Right to Demand Partition among Co-Heirs. 

This excludes those who are not co-heirs — Who are entitled to main^ 
tenance only — Wife cannot claim in her own right — Where there are 
male issue neither can a daughter — One member may divide — Or 
all — And afterwards re-unite — Partition of father^ s property 
'may take place during the life of the mother — Of nvother's pro^ 
perty during life of husband — In Bengal — In every province ex- 
cept Bengal — Where there are several widows with sons — Patni 
Bhaga — Putra Bhaga — Effects of the two mode^ of division — 
Amongst Soodras — Stepmothers and grandnwthers — Widow of hus- 
band separated from co-heirs — Daughter — Where brothers and sisters 
of same tribe — Division presumed to hegemral — Whether an only son 
entitled to demand partition from his uncles — Nephews entitled as 
far as the fourth in descent — The son of one of four whole brothers^ 
though his father insane^ entitled to one-fifth of property acquired 
by joint funds — Absentees entitled as far as seventh in descent — 
Bui those at home as far as fourth in descent — Minor — Period of 
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absence — What constitutes a foreign country — After-bom sons — 
Pregnant widow of a co-heir — Grandsons are entitled to their 
father* 8 share, per stirpes — Not to equality individually with 
uncles and cousins — Land goes to the son horn by the wife of equal 
class — Illegitimate sons do not inherit even moveable wealth — But 
are entitled to maintenance — Bon of a man by awomanof ahigher 
class by Soodra — Renunciation of share. 

We have still to consider — 

1. As TO THE RIGHT TO DEMAND PARTITION. 2. ThE PROPERTT 
TO BE DIVIDED. 3. HoW DIVISION TAKES PLACE. 4. EVIDENCE. — 
To resume our inquiries as to partition among co-heirs, and, 

1. As TO RIGHT TO DEMAND PARTITION. — The right to demand a 
partition exists only in those who are considered as heirs. This, 
of course, excludes those who have only a right to maintenance, 
and, consequently, the female members of the joint family who 
have certainly an interest in the property, but only to the extent 
of their maintenance. Bir Thomas Btrange says, that the interest 
which a wife has in partition by, or in the life of the husband is 
merely incidental, vol. i. p. 188. 

Wife cannot claim in her own right where there are sons — 
NEITHER CAN A DAUGHTER. — The wife cannot claim it in her own 
right, Apastamba, 3 Dig. 27, 422, 427 ; 1 Btra. II. L. 189. A 
daughter takes nothing as of right during her father’s lifetime, 
V^U, L. 190, 203. She is equally barred from calling for it after his 
death, see post, p. 389. Where there are male issuf*, therefore, the 
widow or widows are entitled to maintenance only, for they cannot 
present the funeral cake, Devala, 3 Dig. 10 ; 1 Btra. II. L. 203. 

One member may divide. — Partition may take place with re- 
ference to one or more members of the family, leaving the rest 
still undivided, 1 Btra. II. L. 204, or all may join in it and after- 
wards may become re-united. See Re-union, ante, p. 385, 328. 

During life of the mother. — It has been thought by some that 
it could not take place during the mother’s life in consequence of a 
forced construction having been placed on the precept of Menu, ch. 
ix. § 104, “ After the death of the father and mother the brothers 
may divide the paternal and maternal estate.” But it is mani- 
fest that Menu in this passage was treating of two classes of pro- 
perty, one of the father, and the other of the mother, and with that 
terseness of expression which is peculiar to almost all ancient 
writers in most languages, he united the two branches of his sub- 
ject in one sentence, so that what he really meant to express was, 
that after the death of the father the brothers may divide the 
paternal estate, and that after the death of the mother they may 
divide the maternal estate, and accordingly the author of the 
Bmriti Chandrilca has explained the meaning to be that the death 
of the one and of the other has reference distributively to their 
several property, so that there may be a division of the father’s 
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property during the mother’s life, and vice verscit there being no 
reason to await the demise of both in order to divide what has be- 
longed to either, neither having ownership in the other’s property 
where there are children, 1 Stra, H, L, 204 ; inasmuch, then, as 
the wife has no ownership in the property of the husband during 
his lifetime, nor the husband in that of his wife during her life- 
time, on the death of either, without children, the survivor may 
succeed by virtue of inheritance. 

In Bengal. — In Bengal the lawfulness of division during the 
mothers life is denied, Jim. YaJmna^ ch. iii. s. i. § 13 ; 3 Big. 78. 
But this opinion is construed by his commentator, Srihruhna^ as 
importing that the partition is valid, but not morally right ; and by 
Ragh. Bayatatva, that if it be made, a share is ordained for the 
mother ; and by Kasirama on Dayatatva, that it is not laudable, 
not that it is null, 1 Stra. H. L. 204. 

In every pbovincb except Bengal. — And Mr^ Colebroohe^ after a 
careful examination of every material passage applicable to the point, 
was of opinion, that a division during the mother’s life was allow- 
able throughout every province, w’ith the exception of Bengsd, 1 
Stra, H. L. 204. 

Sir W. H. Macn. P. II. L. 50, says. Partition may be made also 
while the mother survives. This rule, though at variance with 
the doctrine oiJim. Vahana, has nevertheless been maintained by 
more modern authorities, and is universally observed in practice, 
3 Big. 78. 

According to the Jim. Vahana, Raghunandunat Srikrishna, 
and other Bengal authorities, when partition is made by a father, 
a share equal to that of a son must be given to the childless wife, 
not to her who has male issue. But the doctrine laid down by 
Harinaiha is, that if the father reserve two or more shares, no 
share need be assigned to the wives, because their maintenance may 
be supplied out of the portion reserved. The Vivadarnavasetu 
holds that the wife is entitled to an equal share where the father 
gives equal shares to his sou, but that where he gives unequal 
shares and reserves a larger one for himself, he is bound to allot to 
each of his wives from the property reserved to himself as much as 
may amount to the average share of a son, Misra^ Baya Krama 
Sangrahat ch. vi. § 27 ; 1 Macn. P. H. L. 48. 

The doctrine laid down by Jagannatha is, that if the wife have 
received from any quarter wealth which would ultimately have 
devolved on her husband, such wealth should be included in the 
calculation of her allotment. But if she received the wealth from 
her own father or other relative, or from the maternal uncle or other 
collateral kinsman of her husband, it should not be included, her 
husband not having any interest therein, 1 Macn. P. H. L. 48. 

The law of Benares, Mithila, and elsewhere differs from the 
Bengal school on this subject, and is not in itself uniform or cousia- 
tent. Vignynemara ordains, When the father by his own ohoioe 
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makes all his sons partakers of equal portions, his wives, to whom 
peculiar property had not been given by their husband or father-in- 
law, must be made participants of shares equal to those of sons.*' 
But if separate property had been given, the same authority subse- 
quently directs the allotment of half a share, or if any had been 
given, let him assign the half,^^ ih. 48. 

According to Madhavacharyay if the father by his own free will, 
make his sons equal participants, he ought to make his wives, to 
whom no separata property has been given, partakers of a share 
equal to that of a sou ; but if such property has been presented to 
her, then a moieiy should be given. Kamalakaray the author of 
the Vividatandava, declares generally, that whether the father be 
living or dead, his wives are respectively entitled to a sou’s portion. 
But Sulapaniy in the Dipahalikay maintains, that if the father makes 
an equal partition among his sons by his own choice, he must give 
equal shares to such of his wives only as have no male issue ; and 
Helayudha lays it down, that wives who have no issue male are here 
intended, ib. 

Misra ordains, That when he reserves a greater part of his for- 
tune, and gives some trifle to his sons, or takes a double share for 
himself, the husband must give so much wealth to his wives out of 
his own share alone. Accordingly, the separate delivery of shares 
to wives is only ordained when he makes an equal partition,” 
Daya Krama Sangrahay ch. vi. § 27. Macn, P. U, L. 49, sums 
up the argument thus : “ In case of an equal partition made 
by a father among his sons, his wives who are destitute of 
male issue take equal portions ; where he reserves a large portion 
for himself, his wives are not entitled to any specific share, but 
must bo maintained by him ; and where unequal shares are given 
to sons, the average of the shares of the sons should be taken for 
the purpose of ascertaining the allotments of the wives. The 
same rules apply also to paternal grandmothers, in case of partition 
of the ancestral property,” ih, 49. 

Where there are several widows with sons. — There ^are two 
modes of division adoj)ted where there are several widows with sons, 
varying in number by each, some more, some less, called Patni 
Bkagay or division by wives, )r Putra Bhagay or division by sons. 
If the number of sous by each wife be equal, the allotment may 
be to the mothers, according to the former mode of division, leav- 
ing it to them to subdivide among the sons. This appears very 
fair. But the principle upon which this mode is adopted being 
that the division to the wives must always be an equal one, (Coleh.y 
2 Stra, H, L, 352,) where the number of sons by each varies, its 
effect is very different. Thus, if one wife has one son, another 
three, and a third six, and each wife takes a third of the property, it 
is clear that the share of the sons will be very different in each case. 
So unnatural a mode of division is allowed only among Soodras, 
and even among them, only where there is a custom for it, and 
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which must be strictly proved, 1 Stra. H, L. 205 ; Sumrun Singh 
V. Khedun Singh, Beng, R. 181 4-, p. 443. Mr Ellis says, ‘‘ I kuow 
not that aoy authority admits Patni Bhaga to be the true rule. It 
is only allowed by some, and entirely rejected by others.” 

Epfbots op the two modes op division. — The division by Putra 
Bhaga must always be unequal with respect to the children of each 
verder ; for if there be two wives, and one son by either first or 
second of the two, he takes half the estate, and if there be a dozen 
by the other, they take no more among them. In the present case, 
dividing by Putra Bhaga the three sons would take each one-third 
of the estate, and the mother and sisters would be jointly provided 
for. If by Patni Bhaga, the son of the first marriage takes one-half, 
and provides for his own mother only, those of the second take 
one-half also, and provide jointly for their mother and sisters. If 
the order had happened to be reversed, and the single son been of 
the second marriage, he, though the younger brother of the four, 
would still have got half of the whole estate. These are the effects 
of the two modes of division which I have taken this opportunity 
of explaining — an explanation which, I think, clearly shows that 
no judge should allow of the division of Patni Bhaga if he can avoid 
it, 2 Stra, H. L. 352. Mr Ellis, in another case, says, In many parts 
of the southern countries the custom of dividing the property in 
equal shares to the venter, and afterwards equally between the sons 
of the several venters, is so strongly established that it must be 
allowed to supersede the general law, 2 Stra. H, L. 357. 

Amongst Soodras. — Where a Soodra died leaving two wives, one 
with an only son, an infant, and the other with two sons. Held, 
that the guardian of the infant might refer the question, whether 
the deceased’s estate should be divided according to Patni Bhaga or 
Putra Bhaga. Temmakal v. SMammal, 2 Mad. H. C. R. 47. It 
was decided in another case that among Hindoos in the Madras 
Presidency, the division must be by sons, and not by wives. Ex 
relatione, Mr Justice Strange, 

Stepmothers and grandmothers. — Yyasa declares [the right] 
to share even of a stepmother and paternal grandmother. “ Even 
childless wives of the father are declared equal sharers, and so are 
all the paternal grandmothers or wives of the paternal grandfather, 
they are declared equal to mothers.” From this word all the step- 
grandmothers also are to be included, Magukha, oh. iv. s. iv. § 19 ; 
Vishnu, 18, 34, 35 ; Jim, Vahana, ch. iii. s. ii. 32. 

Widow op husband separated prom his oo-hbirs. — From the 
exts of Ya^navalchya, Menu, Narada, Katyayana, and others, cited 
a the Mitacshara, Viramitrodaya, Vyavaharamadhava, Vyavahara, 
Jayukha, and other authorities, it would appear that if the four 
adividuals being descended from the same grandfather have not 
»een separated from each other, the widow (respondent) of one of 
hem is only entitled to her food, raiment, and a house for her 
esideuoe. But if her husband have been separated from his 
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oo-paroeners, then she is entitled to inherit his property, 2 Macn, 
Prim, H. L, 169. 

But the allotment of shares to the wife does not imply separa- 
tion, the conjugal intercourse remaining after partition among 
sons, Apastamha, 3 Dig, 27, 426, 427 ; 1 Stra, H, L. 189. Her 
share, when assigned to her, is more in the nature of alimony than 
Btridhanay or the peculiar property of a womariy and is resumable 
by her husband it necessary, iK 

Daughter. — Daughters can neither claim nor share division. 
Unmarried daughters take nothing during their father’s life, Mitac. 
ch. i. s. vii. § 14 ; Narada^ 3 Dig. 4H, 52. The law gives nothing 
to a married daughter where male issue is left, 2 Stra, H, L. 
311, C. 

Where brothers and sisters are op the same tribe.—Od 
division among brethren to the unmarried daughters, such por- 
tions are allotted as may suflSce for the due celebrations of their 
nuptials, 2 Stra. H. L. 289 ; Macn, P. H. L. 50. This portion has 
been fixed at the fourth of the share of a brother, if there be 
one son and one daughter, the whole paternal estate should be 
made into two parts, and one of these two parts made into four, the 
daughter takes one of these fourths ; so, if there be two sons and 
one daughter, the estate should be made into three parts, and one 
of these three made into four, the daughter takes one of these ; 
so, if there be one son and two daughters, the estate is divided into 
three parts, and two of these parts made into four, the daughters 
each take one of these fourths, Mitac. cb. i. s. vii, § 7. Macn .P, H, 
L, 51, It must be similarly understood in any case of an equal or 
unequal number of brothers and sisters. Where brothers and 
sisters are of different tribes, see Mitacshara, ch. i. s. vii. § 8. And 
Macn. ih, p. 54, adds, But according to the best authorities, these 
proportions are not universally assignable, for which the estate is 
either too small to admit of this being given without inconvenience, 
or too large to render the gift of such portion unnecessary to the 
due celebration of the nuptials ; the sisters are entitled to so much 
only as may suflBce to defray the expenses of the marriage cere- 
mony. This provision for the sisters is not an absolute right, 
although it is a charge upon the inheritance. It is intended 
more to uphold the general respectability of the family, Macn, 
Cons. H, L, 103 ; Sir W, H. Macn, P, II, L. 51. See ante. 

Division presumed to be general. — In any case of division 
all the members are primd facie presumed to have divided the 
whole property, and any one who denies having got any share 
will have to give very strong evidence of the partial division, 
either in respect of shares or amount, with reference to any parti- 
cular portion of the property. See Dec, 118 of 1859 ; 1 Sel, Dec, 
p. 52 ; Dec, 87 of 1861. 

Whether an only son is entitled to demand partition from 
HIS UNCLES. — Menu, ch. ix. § 104, says, ‘‘Brothers being assembled, 
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shall divide the inheritance.” This text has been used for the 
purpose of sho'wing partition cannot take place at the instance of 
a single co-heir; but Jimuta Valmna sajs that partition takes 
place by the will of any one, [of the co-heirs,] ch. iii. s. i. § 16. 

A member of an undivided family died, leaving three brothers 
undivided, and a son of eight years of age under charge of one of 
his uncles. The son on coming of age called upon his guardian 
uncle to account for his father's share of the property, which the 
uncle refused to do, alleging that the nephew was only entitled to 
share in common with his uncles and cousins. Mr Colehroohe held, 
that the right of the nephew to receive his father's share from 
his uncle is explicitly declared in a passage of Katyayana^ (cited 3 
Big, p. 7, text Ixxix,) and the power of any one of the co-heirs to 
exact partition of the joint property may be gathered from the 
Mitacy and is distinctly affirmed by Jim, Vahana, ch. iii. s. i. § 16, 
Bupra, 

Nephews whose fathers are dead are entitled as far as the fourth 
in descent to participate equally with the brethren, and these take 
per stirpes, Maai, Prins. 11, L, 50. 

The son of one op five (whole) brothers, though his father 
WAS insane, is entitled on partition to one-fifth op propertv 
ACQUIRED BY JOINT FUNDS. — It appeared that the estate was jointly 
purchased by the four defendants and the plaintiff’s father, who 
were whole brothers, and living jointly ; but that at the time of the 
purchase the father was insane, and the plaintiff a minor, who had 
since attained his majority. If one of the five brothers was mad, 
and all of them were undivided, and the four purchased the estate 
with the joint funds of all five, although the deed of sale be drawn 
out in the name of the four sane brothers, still if the plaintiff be 
free from similar defect of madness, he is entitled on partition to 
one-fifth of the property ; but if the property were purchased with- 
out aid of the joint funds, he has no right to share, Yivadaratna- 
cara, Vivadachintamani, Mitacshara, &c., 2 Macn. Prins. II, L, 165. 
On the death of a father or other owner of property, neither an 
impotent man, nor a person afflicted with elephantiasis, nor a 
madman, nor an idiot, nor one born blind, nor one degraded for 
sin, nor the issue of a degraded man, nor a hypocrite or impostor, 
shall take any share of his heritage. For such men, except those 
degraded, let food and clothes be provided, and let the sons of 
such as have sons take the shares of their parents, if themselves 
have no similar disability. Devala cited in the Vivadarainacara, 

“ On partition of co-heirs, all the wealth left by their father, or by 
his father, and what they themselves have acquired by their joint 
efforts, shall be divided among them.” Eatyayana, “ What they 
themselves have acquired, excepting that for which there is a cause 
of severalty. The term self-acquired here means acquired with 
the use of the father’s funds, Vivadachintamani; 1 Macn, F, H, L, 
165. 
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Absentees entitled to share as far as the seventh in 
DESCENT. — Where consent cannot be obtained in consequence of 
soma of the members of the family residing in a foreign district, 
or province, or collectorate, the partition may, nevertheless, pro- 
oeea, the law requiring the preservation of his share until his 
return, as far as the seventh in descent, Vrih(i8pat% 3 Dig, 84, 
440 ; Jim. Vahana, ch. viii. § 1-4 ; 1 Sira. IT. L, IBS; 2 ib, 327; 
Stra, Man, II, L, § 233. But query, how far the statute of Limita- 
tions would prevent this rule from applying ? 

But those at home as far as fourth. — But descendants only as 
far as the fourth degree of one who had remained all along in this 
country are entitled to share his wealth ; for it has been formerly 
declared that the fifth in descent and the rest confer no benefits 
on the deceased owner since they are not competent to present 
funeral oblations to him at solemn obsequies, Daya Krama 
Sangraha^ ch. viii. § 11. His right is therefore barred after the 
fourth in descent. See 2 Stra, H. L, 327, 395 ; Devala^ 3 Dig, 
10 ; Vrihaspatif ib. 440. 

Minor. — It may be enforced on behalf of minors. See Minority. 

Period of absence. — The period allowed in such cases varies ac- 
cording to the age of the party at the time of his leaving home for 
a foreign country. Sir Thomas Strange says, vol. i. p. 188, The 
period is generally twenty years, although, in one place, it is said 
that the law presumes him dead after twelve years, if no tidings 
have been heard of him, and requires his son to perform obsequies 
for him, 1 Dig. 266-269, 278; \ Stra. H. L, 188, ante, p. 75. 

What constitutes a foreign country. — Difference of language, 
intervention of a mountain, or great river, and distance, where in- 
telligence is not received within ten nights, have been held to be 
essential in the consideration of what constitutes a foreign country. 
But probably none of those circumstances would, in the present 
day, be much relied on ; the departure from one province, or dis- 
trict, or collectorate, for another, affording a surer criterion. Thus 
where a Caranese went to reside in Teliugana, or a Tamulian in 
Benares, or a Bengalee in Bombay. 

After-born sons — Pregnant widow op a co-heir. — Should any 
of the widows of the co-heirs happen to be pregnant at the time of 
their death, or, be supposed to be so, the partition should be post- 
poned, or a share Bet aside to abide the contingency of her having 
an after-born son. On failure of that contingency, such share falls 
in, and becomes distributable in like manner as the other property, 
subject to the maintenance of the widow. But should the event 
happen without anticipation, then the share of such son, not hav- 
ing been reserved, must be allotted by contribution among the 
parceners who have divided, 1 Stra, H, L. 207 ; aiite, p. 347. 

On division being made after the death of a brother, who 
may have demised without male issue, a share must be taken out . 
of the divided shares for his posthumous son, should his widow 
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bear one to him, Sira. M, H, L, § 265 ; Mitac. oh. i. 8. vi. § 

11 . 

GHanbsons claiming by representation are only entitled to 
their father’s share, the aggregate sons of each being entitled per 
stirpevriy and not to an equality individually with their uncles and 
cousins. Although grandsons have a right in the grandfather’s 
estate equally with the sons, still the distribution of the grand- 
father’s property must be adjusted through their fathers, and not 
with reference to themselves. The meaning is, if unseparated 
brothers die, leaving male issue, and the number of sons be unequal, 
one having two sons, another three, and another four, the two re- 
ceive a single share in right of their father ; the other three take 
one share appertaining to their father, and the remaining four simi- 
larly obtain one share due to their father. So, if some of the sons 
be living, and some have died, leaving male issue ; the same method 
should be observed ; the surviving sons take their own allotments, 
and the sons of their deceased brothers receive the shares of their 
own fathers respectively, MUac, ch. i. s. v. § 2 ; Yajnavalchya^ 2, 
121 ; Katyayana^ 2; 3 JJiy. 7, 62, 

Land goes to the eon bokne by the wife of equal class 
ALONE. — Land obtained by acceptance of donation must not be 
given to the sons of a Kshetriya,ior other wife of inferior tribe; even 
though his father give it him, the sou of a Brahmini may resume 
it when his father is dead, Vrihaspati ; Mitac. 292, ch. i. s. viii. 
§ 8 ; Jim, Vahana, 147, ch. ix. § 19; Devala^ 3 Dig, 136; Ma- 
yuklia^ ch. iv. s. iv. § 28. The son begotten on a Soodra woman by 
any man of a twice- born class is not entitled to a share of land, but 
one begotten on her being of equal class, shall take all the pro- 
perty, [whether land or chattels ;] thus is the law settled, Mitac, 
ih, § 9 ; Jim, Vahana^ ch. ix. § 22 ; Mayuklia^ ch. iv. s. iv. § 28. 

Of land acquired by purchase, and the other modes also ; yet he 
does obtain a share of the [moveable] wealth, Mayvkha, cb. iv. s. 
iv. § 28, 

The eight to a shake may be renounced. — The same rule holds 
on a partition amongst co-heirs, as between father and son ; where 
one does not want a share he may waive his right by acceptance 
of a trifle, which shall ever after operate as an estoppel in respect 
of his claim, Menu, ch. ix. §107; ante, p. 374 ; .l Stra, H, L, 
195, 207. But he cannot renounce his share, unless he is able to 
maintain himself, Mitac, ch. i. s. ii. § 11, 12. 

Tajnavalchya treats of a case ‘‘ where a man wishes to give up 
his right to participate in a share. The separation of one who is 
able to support himself, and is not desirous of participation may 
be completed by giving him some trifla” According to the Mitac- 
ahara, it means, that anything whatever may be given for the sake 
of preventing the desire being entertained by his sons of receiving 
a share of the heritage,” Mayvkha, oh. iv. s. iv. § 16 ; Menu, cb. xi. 
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§ 207 ; Mitac, oh. i. a ii. § 11, 12 ; Yajnavalchya^ 2, 117 ; 3 Dig, 
65, 68 ; 1 Stra, E, L, 195, 207. 


• Section VIII. 

Upon what Peopbhty Paktition attaches. 

TJpon what property partition attacHm, ancestral and self-acquired — 
Distinction between with reference to partition — Father has no dis- 
cretion as to former, whilst latter depends on his own will — 
This rule does not 2 )revail amongst co heirs — What property incap- 
able of division — Jaghire — When acquired at the expense of the 
patrimony — Though science should have been the means of acquisi- 
tion — The acquirer takes a double share — In Bengal, an acquirer 
using joint property has two shares — In Benares — A poUiyam — 
Enam villages — A shrotriyam — A corrody — Pagodas — Lands en- 
dowed for religious ^nirposes — Women are not partible — Clothes, 
vehicles, ornaments, dec., dec. — Where one member has more jewels 
than another — Books, tools, dec. — Begalities and zemindaries — Land 
granted to maintain rank, dec. — Nuptial gifts — Annuity — Conoco- 
poly — Kurnam — SeJf-acquisitio7is — The acquisitions of a man made 
by his own means alone are not divisible amongst his brothers — Iialf 
brother — Acquisitiom by one of four brothers with the aid of his 
father s funds and labour will, on partition, be made into ten shares — 
Five go to the father, two to the acquirer, and one to each of the 
brothers — If acquired without any aid, into two parts, the father 
taking one, and the acquirer one, the brothers having no right to 
any share — Acquisitions made by a man jointly with his brother* s 
four sons, with joint funds, will be divided into two portions, 
of which one will he taken by the acquirer, and the other he 
shared by the four sons of the brother — Younger brother joined 
with elder in management of self -acquired property — Where the ex- 
penditure is incidental to the acquisition, and has not been made for 
the express purpose of gain, the expenditure does not give the gain 
a partible character — Divisibility of gains of science — In respect 
of what acquisitions the ruh applies — Gains by science — Gifts of a 
friend — Nuptial gifts — Gifts must be made to the donee — Excep- 
’ tion to rule that acquisitions without the use of the common stock, 
or by joint exertion, are not divisible — Property recovered — Re- 
coverer entitled to a fourth — Rule applies to land — Gains by valour 
acquirer takes superior share — Special property — Water in wells 
and tanks — Couches, eating and drinking vessels — Cow paths — Ways 
— Books — Alienation maybe affected for the support off the family 
— Not otherwise — Managing co-heir has power to bind co-heirs for 
a debt contracted for the concern. 
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Upon what property partition attaches. — ^We have already 
seen that there are two descriptions of property which are the 8ul> 
jects of partition, the one ancestral, the other self- acquired. Upon 
partition in the lifetime of the father, there is a difference with 
reference to the distribution of these two .classes of property, the 
father having no discretion with regard to the former, while with 
regard to the latter the distribution to some degree depends upon 
his will and discretion, ante) pp. 347, 351, 369, 373. This distinc- 
tion, however, does not prevail among co-heirs, whose right attaches 
on both kinds, and who are entitled to an equal division of every- 
thing, unless, indeed, things used for religious purposes, which re- 
main in common, 1 Stra, H. L. 208. 

What property is incapable op division. — There are certain 
species of property which form an exception to the general rule of 
Hindoo law — viz., that property held in association is divisible 
amongst the co heirs. These cases are governed more by usage 
than general law, and will depend upon the terms of the grant. 

Jaghire. — The owner of an extensive jaghire died, leaving two 
sons, the elder of whom succeeded to it, the younger accepting 
some villages as his portion. The jaghire was in possession by 
descent of the great-grandson (by adoption) of the owner, and the 
great-grandson by the younger branch now set up a claim to a share 
of it, and upon a question submitted to the pundit as to the claim- 
ant’s right, he answered, As to the divisibility of a jaghire, it is 
stated in ancient books, that the crown was entailed upon the eldest 
SOD, the rest provided with means for their livelihood, being left to 
conquer for themselves new countries, .... therefore a king- 
dom is not divisible, 2 Dig. 122. Mr Ellis remarks upon this case, 
that this is a very good opinion, .... a jaghire is a hef (it may be 
hereditary or not) held under such conditions, and for the per- 
formance of such services as the grantor pleases to prescribe. The 
jagirdar possesses no powers except such as are necessary for the 
collection of the revenues in the country assigned to him, or such 
as may be specially conferred by the terms of his grant. Such 
tenure, therefore, can bear no resemblance to what the law calls 
Rajiyarrii the enjoyment of sovereign power, paramount or subor- 
dinate. The latter cannot be divided, for division would destroy 
it, and it is a maxim that nothing shall be divided which would be 
destroyed by the Act. But the effects and private estate of a 
sovereign prince may and ought to be divided like the property of 
others amongst his children, 2 Stra. H. L. 328. Mr Thackaray says. 
The succession of zemindaries has never been regulated by the 
common Hindoo law of inheritance, but by the usage of the 
country or the pleasure of government. Had they been divi- 
sible, we should not have found so many of ancient date still exist- 
ing 08 we do, 2 Stra. II. Z. 330 ; Beemlah Diheh v. Goculnethy Beng, 
R. anttf 1805, p. 32; Koonwur Bodh Singh v. Sconath Singh^ ib, 
1813, p. 415; Ramgunga Deo v. Doorgamunee Jobra% Beng. R. 
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1809 ; TJtrjun Manie Thokoor v. Ramgunga Deo, ib, 469, 1814 : 1 
Stra. H. L. 198. 

Mr Thacharay is not accurate in arguing that the succession of 
ancient zemiiidaries depends on the pleasure of government. It 
depends more on the custom of the family. 

A JAGHIRE OR OTHER GRANT ACQUIRED AT THE EXPENSE OF THE 
PATRIMONY DOES NOT BELONG EXCLUSIVELY TO THE ACQUIRER. — 
One of three whole brothers, living jointly in possession of their 
paternal estate, acquired a jaghire or pension in laud, and ob- 
tained a few villages as a grant from his father-indaw. If the 
jaghire had been gained at the expense of the patrimony, it must 
be divided among all the brothers ; but if it has been acquired 
solely by the labour of one brother, without the aid of the paternal 
estate, in this case it will not be shared by all the brothers, as it 
becomes the exclusive property of him who acquired it. So the 
villages may have been acquired by the father-io-Taw with his own 
money, and given by him to his daughter's husband, and in this 
case they cannot be shared by all the brothers. As Menu says, 
“ What a brother has acquired by his labour, without using the 
patrimony, he need not give up, without his assent, for it is gained 
by his own exertion,^’ 2 Mam. Prim. II. L. 166. 

Though science should have been the means of acquisi- 
tion. — The estate will be acquired at the expense of the patrimony, 
if it was obtained out of something taken from the patrimonial 
estate, or if the acquirer, having been supported at the expense of 
the ancestral property, had studied science, by means of which he 
held a situation, and obtained a jaghire ; for, according to Hindoo 
law, any property acquired by an unseparated brother by means of 
science, which science he was enabled to obtain by assistance from 
his father’s funds, will be participated by his brothers, 2 Mam. 
Priiu. H. L. 167. 

The acquirer takes a double share. — Whether the jaghire be 
acquired by the direct use of the patrimony, or through science 
gained by its means, the acquirer is entitled to two shares, and the 
other brothers to a single share each. He among them who has 
made an acquisition may take a double portion of it, Yriha^spati, 
Aghoree Shewchurnram v. Aghoree Kurtaram, 2 Macn. Prim. H. L. 
167. 

Bengal. — According to the Bengal law, an acquirer using joint 
stock has two shares, but the Benares school propounds an excep- 
tion to this maxim, and they support an equal division in cases of 
addition to, or improvement of the original property, without any 
separate acquisition. The Mitacshara says, ‘‘ Among unseparated 
brethren, if the common stock be improved, or augmented by any 
one of them, through agriculture, commerce, or similar means, an 
equal distribution nevertheless takes place, and a double share is 
not allotted to the acquirer, 2 Macn. Prim. H. Li 167, n. 

A polliyam is explained in Wils(yn'8 Glossary to be a tract of 
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country eubject to a petty chieftain. In speaking of polliyan he 
describes them as having been originally petty chieftains, occupying 
usually tracts of hill or forest, subject to pay tribute and service 
to the paramount state, but seldom paying either, and more or less 
independent, but as having at present, since the subjugation of the 
country by the East India Co., subsided into peaceable landholders. 
A polliyam is in the nature of a raj.* It may belong to an un- 
divided family^ but it is not the subject of partition. It can be 
held by only one member of the family at a time, who is styled a 
poUiyaVf the other members of the family being entitled to a 
floaintenance or allowance out of the estate, Naragunty Lutchmee 
Davamah v. Vangema Naidoo^ 9 Moords In, Ap. 66 j see 1 Stra, 
H. L. 198, 199, 208, 286; Stra. Man. IT. Z. § 47 ; 2 Dig. 532, 
533, citing Narada. 

It is somewhat similar in its nature to a Gwatwal tenure, which was 
upheld by the judicial committee of the Privy Council in Rajah Sela- 
muoid Singh Bahadoor v. Bengal Government, 6 Moore* s In. Ap. 101. 

The succession to the paragunty polliyar in Madras being an- 
cestral estate, held to vest in the nearest undivided male cousin of 
the polliyar last seised, who died without issue male iu preference 
to the widow. 

The following question was propounded by the Court to the pun- 
dits of the Sudr Adawlut. Thi8jpo^%atn, the ancestral property of a 
family said to be undivided, has descended to an adopted son, K., 
and on his death, without male issue, is taken possession of by his 
widow, L. The polliyam is now claimed by H. and J., the cousins 
of I., the adoptive father of K., as their inheritance. Is such claim 
valid, or is L., the widow of the adopted son K., who died without 
male issue, entitled to succeed to the polliyam ? The pundits 
answered as follows :-~Tbe Hindoo law books, Vigny aneswara, &o., 
declare that all the members of an undivided family have a joint right 
iu their ancestral property, although only one of them, being capable, 
continues in possession thereof. I., who had no issue, was not 
justihed in adopting K., a stranger, as a son, to the exclusion of his 
undivided cousins H. and. J ; but as he adopted him be, K., became a 
member of the said undivided family ; and the said H. and J. being 
his undivided cousins, still retain their joint right to the ancestral 
family property. It is only when a family is divided that a widow 
succeeds to the estate of her husband, who died leaving no son ; but 
when the family is undivided the right of succession is not in the 
widow, but in the undivided cousins. This being the rule of the 
Hindoo law, H. and J., the undivided cousins of I. and K., are alone 

^ A polliyam is in the nature of a zemindary, the succession to which is regu- 
lated by the deed of permanent settlement, which recognises the order of 
inheritance according to law and custom. It is only when the custom of the 
family has been proved to exist limiting the succession in a particular manner, 
or°when an estate is proved to have been an ancient zemindary that it descends 
contrary to the ordinary rules of Hindoo law, 8 Morley Dig.y pp. 187, 189, In- 
heritance by Custom. 
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entitled to inherit the ancestral polliyam referred to in the question. 
L., the widow of K., has no right to succeed to it. 

The pundits consulted by the Court said the J udioial Committee in 
delivering judgment, as to the rule of Hindoo law, on the assumption 
that the plaintiffs had established their allegations by evidence, 
were of opinion that they were entitled to succeed. This view was 
adopted by the Court below, and no objection to the decision upon 
this point has been urged at our bar, ih, 

Enam villages. — Enam villages, granted by the government to 
the grantee and his heirs male, for services rendered to the state, 
are governed by the principles of Hindoo law, respecting the par- 
tition of the father’s estate among his heirs. There is nothing 
peculiar in the case, the division is according to Hindoo law,* Bod-^ 
hrao Hunamont v. Nursirtg Rao^ 6 Moores In. Ap. 426. Enam 
grants are not by the Hindoo law in force in the Southern Mahratta 
country, distinguishable from other ancestral real estate, and are 
divisible among the heirs of the grantee, ^6. 

A Shrotriyam. — Originally, a shrotriyam was an assignment to a 
shrotriya or Brahmin well read in the VedaSy 2 Dig, 290,t it is 
conferred by government, in consideration of the individual merits 
of the grantee. The succession to the property would be regu- 
lated either by law, or by the terms of the grant. Supposing 
the grant to be exclusive, it w^ould not be partible among collaterals, 
Purtauh Bahaudur Sing v. Telukdhasse Sing, Beng. R. 1805, p. 101. 
And consequently, upon the death of the shrotriyumdar, leaving 
sons, it would descend (not to the eldest merely, but) to all the 
sons in common ; the uncles would not share in the inheritance, 
1 Sira. H. L, 210. In one case, the grantee being dead, leaving sons 
and daughters, a dispute arose between the eldest son and the uncles, 
as to whom it belonged, whether to the lineal representatives of the 
deceased exclusively, or to them only in common with their uncles. 
The pundit replied to this point. The first and the other sons are to 
enjoy the property in question equally, defraying out of what they 
have, the necessary expenses of the family, and getting the daughters 
married. Property acquired by the deceased and his brothers, 
through their joint industry, or the use of their patrimony, which 
was in common, the latter are interested in together with the sons 
of the deceased. For his separate acquisitions vest exclusively 
in his descendants. In remarks upon this case, Mr Colehroohe re- 
fers to Mitacshara, ch. i. s. iv. § 10, 31, where a reference is made 
to the text of Menu, What a brother has acquired by his labour, 
without using the patrimony, he need not give up to his co-heirs.’' 

Mr Ellis says, a shrotriyam granted for public services is an 
honourable reward to the individual, and an inducement to others 
to act as he has done. But the honour and inducement are both 

* Of course the grant may regulate the descent. 

+ Cruti, {k\vt6s,) in contradistinction to Smriti law, note by Stokes, Sundarch 
murti Mudali v. Vallinayakki Ammal, 1 M, H. C, R. 465. 
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lost, by its becoming the same as ancestral property, ana oeing 
subject to endless division. Of divisible property the daughters 
would be entitled to a share on division taking place before their 
marriage, but it does not appear that they can demand a division. 
Mr Thackaray says, The brother of the deceased shrotriyuradar can 
have no claim upon any grounds. It was not ancestral property, 
but given by the government as a reward for Services to the in- 
dividual. The government never would have granted it if they 
had thought an idle brother could have claimed a share. 

And Mr Sutherland says, I am inclined to concur in the general 
accuracy of the pundit’s opinion, nor can I find anything incon- 
sistent with the grant, that the estate should be enjoyed by the 
heirs of the grantee according to their legal interests. Any prac- 
tical inconvenience which, in the course of time, might be ex- 
perience^ would be ascribed not to the law, but to the want of 
explicitness in the grant. In the present case the estate having 
been acquired by the exclusive exertions of the grantee, his brothers 
have clearly no right to participate in it, 2 Stra. U. L. 365. 

As to the interest of the unmarried daughters doubt certainly 
presents itself. I cannot but regard as more correct, more con- 
sistent with the genius of the Hindoo law, the opinions of those 
writers who admit the right of unmarried daughters to receive 
from their deceased father’s estate, merely what may be sufficient 
to provide for their marriage. Texts, however, of Menu and 
Yajnavalchya are adduced which mention the fourth part of a 
brother’s share as the unmarried sister’s allotment ; and Vignyanea- 
wara in the Mitacshara denies that the mention of a quarter of a 
share can be construed as used indefinitely, and as merely intending 
that a sufficiency to provide for the daughter’s marriage should be 
given. This author accordingly contends, that after the decease of 
the father, the unmarried daughter participates in the inheritance, 
receiving one-fourth of what would be^her^share were she male, ib. 
The doubt thrown out by Mr Ellis above, viz., “ that the honour 
and inducement by its becoming the same as ancestral property, 
and being subject to endless division,” is not very satisfactorily 
met by the remark of Mr Sutherland, viz., that “any practical 
incouvenieuoe which in the course of time might be experienced 
would be ascribed not to the law, but to the want of explicitness 
in the grant.” Sir Thomas Strange, 1 H, L, 210, adopts the 
opinion of Mr Sutherland, 2 ib, 367, “as to this leading to endless 
divisibility, the objection being inherent cannot be helped, unless 
obviated by the terms of the grant importing a particular limita- 
tion, since otherwise the law must prevail.” 

There is no doubt that ordinarily self-acquired property goes 
to the sons as co-heirs of the acquirer, but the distinction has not 
been drawn between such property which follows the ordinary 
course of descent and that which is granted as an honourable re- 
ward to an individual, and as an inducement to others to act as he 
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has done; and although it may be argued with some show of 
reason that ** heirs’’ in Hindoo law does not refer to an only son 
alone, but includes all the sons as co-heirs, and that therefore a 
shrotriyam descends to all the heirs in co-parcenery, and is divisible, 
yet the intention of the government in making this particular 
description of grant must have been that it should operate as an 
exception to the rule, and should go to the eldest son, see Regula- 
tion iv. of 1831, Mad. The consideration for the grant, and the 
objects of the grant, are purely exceptional. There must be some 
reason for limiting the grant to the grantee and his heirs. There is 
no suoli limitation with reference to any other self-acquired property. 
In a note to 2 Stra. H. L. 366, it is said, “ It would seem from this 
(the observation ol Mr Ellis above quoted, antSy p. 397) to have been 
Mr Ellis's opinion tUat the grant, on the death of the grantee, should 
enure not to his heirs generally, but to a select one, according to the 
notion expressed by him in the following remarks in 2 Stra. II. L. 
363,” speaking cf the conocopily of a village, “ I doubt whether 
the maravurtanah, <ko., perquisites of office granted for the per- 
formance of specific duties can be ' accounted the same as house- 
hold property.’ On the contrary, it appears to me that they 
cannot so bo accounted. For what is the real nature of theml 
Are they not given for the subsistence of the office, enabling him 
to apply his whole time and attention to the accounts of the vil- 
lage, and would not the division of them, among a number for 
whose maintenance they cannot adequately provide destroy their 
object ] Again, does not the law that regards the grant of a corrody 
apply to these and similar perquisites ? and has not the grantor, 
or he who pays, a right to see that they are appropriated accord- 
ing to the original intention under which they were granted ? 
I have no doubt but it applies, and that similar official perquisites, 
though certainly hericable, are not divisible, nor ought they to 
descend by primogeniture. The most capable of the direct, or in 
their default, of the collateral descendants of the first grantee, 
should be selected for the performance of the duties of the office, 
who should enjoy the whole perquisites.” See Reg. xxix, of 1802; 
vi. of 1831, Mad. 

A SHROTRIYAM IS INALIENABLE. — A shrotriyam has been held to be 
inalienable, except for the holder’s life interest, Sundaramurti 
Mudali V. Vallinayaklci Ammaly 1 Mad. H. L. 465, ante, p. 132. 

A CORRODY. — A corrody seems to be an incorporeal hereditant, 1 
Stra. H. L. 16. It is the grant of an annuity assigned upon some 
particular fund, 2 Dig. 163 ; 1 Sira. H. L. 209. It signifies what 
is fixed by a promise in this form, “ I will give that in every mouth 
of Kartiki,” Jim. Yaliana^ ch. ii. § 13, Deliverable annually, 
monthly, or at any other fixed periods, ih. note by Srihrishna, 
Where one of an undivided family, being the conocopily of a village,, 
received the Mara Yurtanahy Bazar YuHanah, and other dues, 
a question was submitted to a pundit as to whether he was ao- 
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countable for them to his oo-paroeDers, notwithstanding he alone 
disohai^es the whole duty? His reply was, that brothers un- 
divided must, without reservation, equally share all the cattle and 
household goods left by their father, and the Mara Yurtanah being 
considered the same as household property, it follows that the per- 
quisites in question are divisible. 

Upon this Mr Colebrooke remarks, '‘If the office be hereditary 
in the family, the dues or profits appertaining to it must be subject 
to be shared. But in such case it classes with immoveables ; and 
corrodies and the dues belonging to it, cannot be reckoned household 
property,’* 2 Sira, H. L. 363. 

Sir Thomas Strange^ 1 ZT. L, 209, says, But a corrody being the 
grant of an annuity assigned upon some particular fund, if made 
to one of an undivided family and his heirs, with nothing in it to 
control the operation of the law, would, upon the death of the 
grantee leaving sons, descend in common, and be divisible among 
them on partition, Katyayana^ 3 Dig. 375; Mayuhha, ch. iv. s. vii. 
§23. 

Offices attached to pagodas. — So with regard to the various 
offices attached to pagodas and other religious houses of the natives ; 
teertam or holy water, either of some sacred spring or a mixture 
of liquids in which the sacred images have been washed ; and 
prasadum or holy food, prepared in the pagoda for the consump- 
tion of holy men, and the rights of Brahmins attendant upon 
funerals and the like, which, however, some of them may be dis- 
posable by regulating the periods of their enjoyment, as they are 
in general hereditary, so are they common and divisible, 3 Dig. 375, 
Mr Colebrooke says. The hereditary privileges of the family, with 
the income arising from them, are divisible among heirs, like other 
patrimony under the general rules of inheritance. At most of the 
religious establishments of the Hindoos, and at their great temples, 
the various offices attached to them are considered as hereditary, 
together with the perquisites belonging to them, 2 Stra. H, L, 369. 

Lands endowed for religious purposes. — Lands endowed and 
set apart for religious purposes are not inheritable, and therefore 
not divisible, though the management of them may be so, Elder 
Widow of Eajah Chutter Sein v. Younger Widow of Rajah Chutter 
Sein, Deng, R. 1807, p. 103; 1 Stra. 11. L. 208, 210; Stra. Man, 
3, L, § 27. ► 

Women. — Women are not partible, Jim. Vahana, ch. vi. s. ii. 

§ 23 ; Maynkha^ ch. iv. s. vii. § 19 ; Mitac. ch. i. s. iv. § 16 ; this 
term is supposed to apply to the wives of co-heirs, 1 Stra* H, L, 
211 . 

Clothes, vehicles, ornaments, prepared food, water, women, and 
furniture, for repose or for meals, are declared not liable to parti- 
jtion, Jim. Vahana^ ch. vi. s. ii. § 23, 24 ; Mitac. oh. i. s. i v. § 1 6. 
Clothes which have been ordinarily worn must not be divided, 
Mita4:. ch. i. s. iv. § 15 ; Daya Krama Sangraha^ ch. iv. s. ii. § 13. 
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On the principle of appropriation things become impartible, what is 
used by each person belongs exclusively to him, Mitac. oh. i. s. iv« 
§ 17, 18, 19; 1 Stra. H, Z. 210. But clothes of value, as court 
dresses and the like, worn only on particular occasions in which 
all are interested, remain for common use, and are not liable to 
partition. But if they are sold the proceeds are, 3 376, 381 ; 

1 ^tra. H. L, 211. 

Where one member has more jewels, etc., than another. — It 
appears that if one member of the family have more jewels, or apparel 
than another, the excess should be divided, Mitac, ch. i. s. iv. § 19 ; 
1 Stra, ZT. Z. 211 ; 2 370 ; 3 Dig. 373. What clothes had been 

usually worn by the father must be given after his death at parti- 
tion to the person who partakes of food at his obsequies. ‘‘ The 
clothes and ornaments, the bed and similar furniture, appertaining 
to the father as well as his vehicle and the like, should be given 
after perfuming them with sacred drugs and wreaths of flowers to 
the person who partakes of the funeral repast, Vrihaspatii Mitac. 
ch. i. s. iv. § 17-19. 

Books, tools, &c. — Sir Thomas Strange says, Books, tools, and 
implements of art belong generally to those who can best employ 
them, the rest taking to other parts of the property, unless where 
the whole consists of nothing else, in which case there must be a 
general distribution, or a sale, and equal division of the proceeds, 
1 if.Z. 213,po5^,p. 412. 

Regalities and zemindaries. — Regalities and ancient zemin- 
daries which have vested in the eldest son are impartible, on the 
principle that royalty is indivisible, 1 Stra. II. L. 198, 208. But 
the personal property of the king or zemindar are an exception to 
the rule, and are partible, 2 Stra. II. Z. 329, 330 ; Ellis ; Stra. M. 
H. L. § 280, ii. iv. Jvdgment of Sadr Court in M. A. 11 of 1816 
and 64 of 1848 ; Dec. 12 of 1850 ; 1 S. D. p. 141, Lands purchased 
with the profits of these regalities, &c., are partible property. 
But though the former are not partible, the younger sons are en- 
titled to a maintenance, which ought to be apportioned with re- 
ference to the dignity of the family and the extent of the posses- 
sions of the reigning son ; and it would seem that they are also 
entitled to a residence either in the family mansion, or elsewhere. 

Lands granted to maintain rank, etc. — Land specially granted 
to maintain the rank and dignity of a family, Judgment of Sadr Court 
in R. A. 5 of 1850 ; Sadr Dec. 94 of 1851, and 14: of 1858 ; Stra. 
M, H, L. § 280, iii., or settled by government on the eldest son. 
But land purchased with the surplus profit of these estates ranks 
as personal property, and may be divided. But this will, of course, 
depend upon the terms of the grant. 

Nuptial gifts. — Nuptial gifts received by a man with his wife 
are exclusively’ his, even although the joint property bears the ex- 
penses of the marriage ; as the expenditure is incidental only it 
does not render them partible. So what is received at a marriage 
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in the form termed Assoora, at which presents are made by the 
bridegroom to the father or kinsman of the bride^ 1 Stra, H, £. 
215,216. 

Annoity. — A n annuity descending to the sons of an annuitant 
is divisible, 1 Stra, H. JL, 209 ; Stra, M. H. L. § 283. 

Dues attached to the office of eurnam. — Dues attached to 
the office of kurnam are, in an associated family, in practice 
brought into the common stock, but after separation, inasmuch as 
the dues are inseparable from the office, they belong exclusively to 
the person performing the duties. The kurnam and oonocopoly, 
in the sense Sir Thomas Strange^ vol. i. p. 210, uses the latter term, 
perform the same duties. 

Self- ACQUISITIONS. — This is the subject with reference to which 
questions upon the divisibility of property most frequently arise. 
We have more than once remarked that property amongst Hindoos 
is either ancestral or self- acquired, or it may be both. The sub- 
ject of ancestral property has been already fully discussed, and 
that of self-acquired property partially, the more complete elucida- 
tion of which now becomes necessary. 

The common stock of an undivided family may be augmented, 
and improved during their joint occupation by the different mem- 
bers of the family, and the question whether these accretions are 
the sole property of him through whose instrumentality they ac- 
crued, or whether they become the joint property of the common 
fomily, and therefore liable to division as ancestral property, (par- 
taking of the nature of both,) depends in a great measure upon 
whether they arose from the employment of the common stock, or 
by the sole original and independent exertions of the individual ; 
and if the former, the benefit arising from such augmentation or 
improvement accrues to all alike, without regard to the degree 
in which each contributed to its augmentation. And such accre- 
tion may be said to be of the nature of ancestral property ; at all 
events, it follows the law of that class of property as to the inci- 
dent of divisibility. If, on the other hand, its acquisition is not 
attributable to the use of the joint stock, but is solely due to the 
original and independent exertions of the individual acquirer, 
then, upon partition, his co-heirs will have no right to a share, 
although during its accretion he continued undivided from them, 
and he enjoyed in common with them all the advantages of union, 
Mayvkhaf ch. iv. s. iv. § 5 ; Jim, Vahana, ch. vi. s. i. § 30-38; 
MUacsharay ch. i. s. iv. § 1-6, 10, 29 ; Daya Krama Sangraha^ 
oh. iv. s. ii. § 1, et seq. ; 1 Stra U, L, 213, 214 ; 2 ib, 372. 

The acquisition of a man made by his own means alone is 
not divisible amongst his brothers. — Whenever property, move- 
able or immoveable, may have been gained by a co-parcener with- 
out detriment to the paternal estate, such acquisiti6n becomes his 
sole property, and his brothers have no claim to it. Should th^ 
have been joint labour or funds used, the acquisition must be 



equally divided among the brothers, as declared by Menu and 
Tajnavalchyaj 2 Macnu Prira. H. L. 161. 

Half bkotheb. — A brother, whether of the half or whole blood, 
cannot share the acquisitions exclusively made by his brother 
without the use of the patrimony ; but if it were made with the 
use of the joint funds, according to the law as current in Bengal, the 
acquirer should have twice as much as the rest of the co-parceners, 
but to any augmentation in the nature of an increment this rule 
does not apply, and all the brethren share equally. Among 
unseparated brethren, if the common stock be improved or aug- 
mented by any one of them through agriculture, commerce, or 
similar means, an equal distribution nevertheless takes place, and 
a double share is not allotted to the acquirer,^’ Mitac, ch. i. & iv. 
§31. 

Whether the joint stock contributed to the acquisition is some- 
times a nice question; and Mr Ellis, (2 Stra» H. L, 373,)' says, 
The judge must determine, on an equitable consideration of the 
circumstances of the case, whether the acquisitions of any of the in- 
dividual parceners have been made without such use of the family 
property as in law would render them divisible.” 

Where brothers are living in union, the law will imply that 
acquisitions are made by the use of the family property. But 
when the contrary is shown, they are not divisible. Mr Ellis was 
of opinion, in one case where the defendant acquired learning with- 
out the aid of the family property, that if he had been educated 
by his father the case would have been different, for it must have 
been at the expense of the family had it been so, and in that case 
the acquisition would hy consequence have been family property. Sir 
Thomm Strange adds a quoere as to the position in italics, 2 H, L, 
376 ; and if Mr Ellis be correct, there is scarcely any self-acquiu- 
tioh that would not in one sense have been obtained through the 
instrumentality of the family property ; for a man’s education is 
always conducive more or less to the acquisition of wealth. Pro- 
bably what Mr Ellis meant to say was, that after the death of the 
father, if the common stock is employed in educating any of the co- 
heirs, and he, by means of that education accumulates wealth, the 
ancestral property has sustained detriment by the expenditure on 
the education, there being no moral or legal obligation on the co- 
parceners to apply the common fund for any such object. His 
observation must be read with reference to the facts ot the case 
upon which he writes, and there the defendant educated himself, 
and it was sought to show that the common stock was used for 
that purpose ; at all events, it would be a strange doctrine, in the 
absence of more direct authority on the subject, to hold that be- 
cause a parent, in the exercise of, at most, a moral obligation, dis- 
burses some of the ancestral property in educating his son, that all 
the acquisitions of that son arising primarily or secondarily from 
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such education were derived from the employment of the common 
Btock, and therefore divisible. It must, however, be admitted 
that Mr Ellis's remarks are specially directed to a case where the 
son was educated by the father. Such an expenditure seems more 
properly to come within the category of an incidental one. 

Joint fdnds — Acquisitions by onb of four brothers with 

THE AID OF HIS FATHER’S FUNDS AND LABOUR, WILL, ON PARTITION, 
BE MADE INTO TEN PARTS, OP WHICH FIVE WILL GO TO THE FATHER, 
TWO TO THE ACQUIRER, AND ONE TO BACH OF HIS BROTHERS IP AC- 
QUIRED WITHOUT ANY AID INTO TWO PARTS, THE FATHER TAKING 
ONE, AND THE ACQUIRER ONB, THE BROTHERS HAVING NO RIGHT TO 
ANY SHARE. — In both cases, the acquirer’s sons are entitled to the 
portion to which their father was entitled, Baya Bhaga, Daya Taiwdy 
and other authorities. The text of Katyayarva cited in the above 
authorities, “A father takes either a double share or a moiety of 
his son’s acquisitions of wealth.” Here the father has a moiety of 
the goods acquired by his son at the charge of his estate ; the son 
who made the acquisition has two shares, and the rest take one 
apiece. But if the father’s estate had not been used, he has two 
shares — the acquirer as many, and the rest are excluded from par- 
ticipation, Daya Bhaga ; 2 Macn, Frins. If, L, 1 64, 

Acquisitions made by a man jointly with his brother’s four 

SONS, BY MEANS OF JOINT FUNDS, WILL BE DIVIDED INTO TWO POR- 
TIONS, OF WHICH ONE WILL BE TAKEN BY THE ACQUIRER, AND THE 
OTHER BE SHARED EQUALLY BY THE FOUR SONS OF HIS BROTHER. — 
Supposing one of the two undivided brothers to have died, leaving 
four sons, his brother, and a son, him surviving, and the family to 
have subsequently separated in respect of food only ; and after the 
elder brother’s death, their property being undivided, and lands hav- 
ing been acquired by means of their joint funds and labour in the 
name of the surviving brother’s son, and that son to have managed 
the estate ; in this case the property will be made into two shares, 
of which one will go to the four sons of the deceased brother, in right 
of their father, and the remaining one to the surviving brother. 
The portion which will go to the four sons of the deceased brother 
will be equally shared by them, Daya Bhagay Daya Tatwa^ and 
other authorities, 2 Macn. Frins, H, L, 163. But it must be under- 
stood in this case, that the sons of the deceased brother did not 
individually contribute anything to the acquisition. The right 
they derived was from their father and in virtue of his contribu- 
tion, 2 Macn. F H, L. 163 n. 

Younger brother joined with elder in management of 
SELF- ACQUIRED PROPERTY, — If a younger brother is associated with 
an elder in the management of property acquired solely by the 
latter, he is entitled to his share, Abraham v. Abraham, 
9 Moores In, Ap, 195. 

' Incidental expenditure. — Where the expenditure is inoidenta 
to the acquisition, and has not been made for the express purpose of 
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gain, the expenditure does not give the gain a partible oharaoter. 
Thus the expenditure of wealth for nourishment, maintenance, or 
otherwise, must necessarily be made by a person remaining at 
home, and though it contribute to the end, jet, as it was hot de- 
signed for the acquisition of wealth, it cannot be considered as the 
cause of the acquisition, since that is similar to the sucking of the 
mother’s milk, Visvarupa, Jim. Yahana, ch. vi. s, i. § 47, 48. Hence, 
[because its being actually intended for that purpose, is a requisite 
to its being the cause of the acquisition, Mahesvare^'] though muhh 
wealth belonging to the father have been expended in festivity 
at the son’s initiation, or at bis wedding, what is obtained by him 
in alms during his austerities as a student, or received on account 
of his marriage is not common, for that expenditure of wealth was 
not made with a view to gain, ih. § 49. So that, to give the 
acquisitions a joint character, there must have been a joint la- 
bour, or the common fund must have directly contributed to the 
gains, Jim. Vahana, oh. vi. s. i. § 48-51. 

Divisibility of gains of science. — The ordinary gains of 
science are divisible when such science has been imparted at the 
family expense, and acquired, while receiving family maintenance ; 
otherwise, where the science has been imparted at the expense of 
persons not members of the learner’s family, CJialakoTida Alasani 
V. Chalakonda Ratnacltalamy 2 Mad. 11. G. R, 56. 

Mr Justice Holloway ^ in delivering judgment in this case, said, 
We are constrained to say that we feel bound by authority to hold 
that the gains, at all events the ordinary gains, of learning and 
science, which have been taught at the expense of the family funds, 
are not impartible. To render them so, the science or learning 
must have been imparted by persons not members of the learner’s 
family ; and the learned judge adds, that although, in deference to 
the elaborate judgment of the Civil Court, we have entered upon 
this discussion, it is in our opinion doubtful whether, upon the facts 
of this case, the question arises. 

All the authorities in support of this rule of Hindoo law, which 
is most difficult to apply in practice, were, in this case, cited both 
by the civil judge, (who held an opinion adverse to that just 
expressed by Mr Justice Holloway^) and by Mr Sloan, who 
argued the case for the appellant with great ability. Yet it 
can hardly be regarded as an authority which decides this in- 
tricate and difficult question of Hindoo law, for the judgment of 
the appellate Court did not proceed upon that ground, but turned 
on a very different point — viz., the gains of prostitution. The 
question of the divisibility of the gains of science and learning ac- 
quired by one of its members amongst an undivided Hindoo family 
has therefore yet to be decided, and the better opinion seems to 
be, th^ when it does come before the Courts for judicial decision , 
it will be held that the opinions of old text writers and commen- 
tators will have to give way like other equally complicated and 
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embarrassiDg rules of the same law ; snob, for iustaube as the rule 
which makes vice an impedimeut to iuheritance before the enlighten- 
ment of sounder reason and the requirements of modern society. 
It will be found that the impossibility of applying the rule with 
any regard to the principles of law or equity will induce the 
Courts to bold, that it is a relic of a past and barbarous age, which 
cannot be acted upon iii consequence of its impracticable nature, aris- 
ing from the difficulty of drawing the line as to what is, or is not, 
imparted at the family expense. Its impracticability lies at the very 
foundation of the rule, for what source of gain is there that is not 
traceable, if not attributable, to expenditure of family funds ] What 
science or learning, which has been acquired by the members of a 
family is there that is not primarily, or remotely attributed to the ex- 
penditure of ancestral property ? A member of a Hindoo family can 
acquire no gains without the preliminary expense of maintenance. 
Does mainteuance, then, cause the gains of learning or science to be 
divided amongst the fraternity ? No man can acquire science with- 
out^ the rudiments of education, upon which family property has 
been expended. Does that cause his self-acquired property to be 
brought into hotchpot and divided amongst his brethren ] A father 
wishes his son to become a member of a learned profession, or to 
be trained to commercial pursuits. The ancestral property has 
been spent in preparing him for the position for which he is ulti- 
mately destined. He still remains undivided, and has accumulated 
wealth. Are his acquisitions to be applied to the enrichment of his 
brothers, simply because he has been taught a profession, or a trade, 
or has accepted maintenance from the ancestral funds ? It is im- 
possible for any man to gain wealth without the ancestral property 
having iu some manner contributed directly or indirectly to its 
acquisition. Does that give his brothers an interest in his self-ac- 
quired property, and a right to share in the distribution of the 
lamily property on its partition ? Can it confer upon the family 
a right to participate in his acquisitions, when he is availing him- 
self of nothing more than the law gives him, without exacting any- 
thing from him in return 1 

In respect of what acquisitions the rule applies. — Wealth 
acquired by learning,* anything given by a friend, received at or 
on account of marriage, or presented as a mark of respect to a 
guest, gains by science, or by valour, or wealth received from 
affectionate kindred belongs to him who acquired it. Hereditary 
property which had been taken away but recovered, acquisitions by 
labour, as agriculture, service, merchandise, what a man gains by 
his own ability without relying on the patrimony, the, wealth of 
a wife, MaytHdia, ch. iv. s. vii. § 1, seq,; Jim. Yahmay oh. vi. 
& j. § 1, ^ ieq. ; Mitaeshara, oh. i. s. iv. § 1, et seq, ; Daya Krama 
Sangrahay oh. iv. s. ii. § 1, 9eq.; 3 Dig. 338. Each of these 

* See the enumeration of acquisitions by learning, Mayukhay oh. iv. s. vii 
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ba?d received extended significations. Acquisition by learning is 
explained to be wealth gained through science, which was acquired 
from a stranger, while receiving a foreign maintenance, Eatyayana, 

The Sanscrit word for science {yidya) is derived from the word 
vidy to know, signifies any knowledge or skill, Jim, Yahana, ch. vi. 
s. ii. § 17, In fkct, in all cases whatsoever, wherein superior skill 
is required, the wealth gained is technically denominated the acqui- 
sition of science, Jagannatka^ 3 Dig, 340. 

It includes what was gained by solution [of a difficulty] after a 
prize has been ofiered, what is obtained from a pupil, or by offici- 
ating as a priest, or for answering a question, or for determining 
a doubtful point, or through display of knowledge, or by success in 
disputation, or for superior skill in reading. It extends to the 
arts ; what is won from another as a stake at play, or a fee for a 
correct opinion between two litigants on a point of law, so in a con- 
test between two persons respecting their knowledge of 'sacred 
ordinances, or in any other contest respecting their attainments ; 
what is won by beating another at play ; what is gained by paint- 
ers, goldsmiths, and other artists. Having taken gold or the like 
belonging to the joint stock, and having made bracelets or similar 
things, the value which is thus superadded by the skill of the 
artist to the price of the gold, <kc., is an acquisition made through 
science, Srikrishm; Jim, Vaham^ ch. vi. s. ii. § 1-13, and note, 

§ 1 ; Mayukha^ oh. iv. s. vii. § 5 ; Katyaywm^ 3 Dig, 333 ; Daya 
Krama Sangraha, ch. iv. s. i. § 13. 

Gift by a friend. — The importance of gifts or presents from 
a friend is enhanced, since it is in such modes that acquisi- 
tions are usually made without expenditure,^^ particularly among 
Brahmins, Jmi, Vakana^ ch. vi. s. i. § 8 ; 1 Stra, H, L,2\Q , Menu^ 
ch. X, § 1 15, ch. xi. § 24, 42, 70, 254. Sir T/ios, Strange says, 
vol. i. p. 215, With regard to a gift, in order to its vesting separately, 
it must have been pure in its motive and personal in its object, 
for, if it were in return for something previously given, it would be 
liable to be considered as common property, common property 
having been used in obtaining it. Not that wherever there have 
been mutual gifts, the gifts to the co-parcener are necessarily par- 
tible. It depends upon whether the one have been in considera- 
tion of the other ; a present made with a view to a return. A gift 
under such circumstances loses the nature of one, do ut des, it is 
too like a contract, the result of which is common. 

Nuptial gifts. — Menu, ch. ix. § 206, says, Anything received 
on account of marriage is not partible. Eatyayana says, What is 
received by a damsel equal in class at the time of accepting her 
[in marriage,] let a man consider as wealth received with the 
maiden, it is deemed pure, and promotes increase [of prosperity.] 
But let him know that to be received on account of marriage, 
which is accepted by him with his bride, Mayulcha, ch. iv. s. vii. * 
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§ 13/ and la not partible. Wbat is received at a marriage oonoluded 
in the form termed assoora^ or the like. For at such a marriage 
wealth is received from the bridegroom by the father or kinsman 
of the bride, Mitac, oh. i. s. iv. § 6, and note; 1 Stra, H, L, 216. 
See Mmu, ch. iii. § 31. 

Gifts must be made to the donee. — The gift must bo made to 
the donee, for if anything be given to one expressly in considera- 
tion of his being the son of a person named^ all the sons of that 
person are entitled to partake on the ground of common rela- 
tionship, Srikrishna and Achyuta; Jim. Tahana^ ch. vi. a i. § 51, 
note, 1 Sira. II. L. 216.t 

Exception to eule. — An exception in a case or two may be 
made to the precept that acquisitions without the use of the 
common stock, or by joint exertion, are not divisible. Thus trea- 
sure found by an unseparated brother is one instance, and the 
receipt of anything given by a stranger through commiseration is 
another. These, ^though not obtained by means of the joint 
fund, nevertheless, are divisible, Jim. Yahana, ch. vi. s. i. § 37, 
note, Srikrishna.^ 1 Stra. II. L. 216. 

A practice, however, prevails amongst virtuous people of divid- 
ing wealth gained by receipt of presents without expenditure of 
joint property, either from a feeling of mutual affection, or manly 
sentiment, or upon the erroneous notion of Srikara and others, 
that property acquired before separation is impartible, and they 
have done it voluntarily. But this is not founded on uniform 
practice, Jim. Vahana, ch. vi. s. i. § 53 ; ^6. s. ii. § 13, note, Sri- 
Jcrishna. 

Propebty recovered. — Even property inherited from the pa- 
ternal grandfather which has been long lost, and is not recovered 
by the rest through inability or through aversion from the efforts 
requisite for its recovery, belongs exclusively to the father, if re- 
covered by him at his own expense, and by his own labour, and is 
not common property, Jim Vahana, ch. vi. s. ii. § 31, 32, 34 ; ih. 
oh. vi. s. i. § 33, 40 ; Mitac. oh. i. s. iv. § 1 ; Mayukha, ch. iv. s. 
vii. § 3 ; 3 Dig. 365, requires the acquiescence of the other sons ; 
and Sir Thomas Strange^ 1 H. L. 217, adds. Unless there appear 
to be an abandonment of them, by which silent neglect on their part 
may be evidence, the onus of proof of acquiescence should be upon 
the party claiming. 0. and B., represented respectively by the 
appellant and respondent, were descended from E., who in his life- 
time was proprietor of two of the villages in dispute. About the time 
of his death, one Y., having joined the French during an engage- 
ment, took possession of these two villages. 0. and B. thus lost 
their patrimony, and they separated, and from that time until the 

* In the 8d Dig. 868, this text is attributed to ifsnu, but it is not found 
ithere. 

+ This rule has been supported in a case in the Madras High Court, but 
believed not to be reported. 
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death of B., a period of eighty years, the intercourse between their 
respective descendants ceased. After C.^s death and separation^ 
B. procured assistance from the E. I. Company, subdued V., and 
recovered possession of the two villages which had been formerly 
taken from the family. A share in them is now claimed by the 
descendants of C., and the question was, Whether the villages 
were the particular acquirement of B., 6r were included in the 
patrimony ? 

The pundit replied, If during the time that C. and B. were in 
possession of their patrimonial estate it was seized by their enemy V., 
and subsequently recovered by B., without aid from the patrimony, 
he and C. having antecedently separated, the general conclusion 
would be that it is B.’s as his particular acquirement. But to be 
certain, it is necessary to know whether their separation took place 
with the intervention of relations and witnesses with deeds of divi- 
sion ; and further, whether the recovery subsequently by B. was 
with the privity and acquiescence of the sons and grandsons of C. 
The acquiescence alluded to, means a writing purporting, “ You 
will subdue back our patrimonial property which was seized and 
possessed by a stranger and enjoy it yourself, I shall expect no 
part of it.” It is further necessary to know with reference to a 
passage of Vyasa^ Jim, Vahana, oh. vi. s. i. § 14, whether in the re- 
conquest of the property in question, money, carriages, arms, or 
other things belonging to the patrimony were used, and in what, if 
any, degree, or whether the recovery were made exclusively of it. 
If upon examination it appears that B. acted on the occasion with- 
out the warrant, or cession from the original co-parceners or their 
representatives, notwithstanding his merit and continued enjoy- 
ment for a length of time, the property is still liable to division, 
more especially if obtained by means common to him and them, 
one-fourth being previously deducted as his remuneration for the 
recovery. With respect to the village obtained during the colleo- 
torate ot Mr Place, the right to it whether it is to be considered as 
sole or joint, depends upon its having been acquired, or not, by the 
employment of the patrimonial property. 

And Mr Colebrooke remarks upon this case. The acquiescence 
spoken of by the pundit is required by the restriction stated in the 
Mitaeshara^ commenting on a passage of Tajnavalchya, See Mitac, 
oh, i. s. iv. § 2. When no division has taken place, i.e., if the brethren 
were not separated in their interests and concerns, the patrimony 
which is recovered, is recovered to the use of all the heirs, allow- 
ing however one-fourth as remuneration to him who recovered it. 
See Sanch/Xf cited Mitac, oh. i. s. iv. § 3. 

And Mr Ellis says. This is an excellent and very correct opinion 
of the pundit j but it may be convenient to explain the general law 
upon which it turns. If at the time an estate is divided, any part < 
of the assets belonging to it, in whatever shape they may exist, be 
not forthcoming so as to enable an actual division of them to be> 
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iMiirmiers must come to some miitaal ogroentMUt 
regir^g them prospectively to the recovery, or the right to 
prc^^y will eontiuue to rest in them jointly, their heirs and re* 
mreaentatives^iu the same manner asif no division had ever taken plaoOi 
Hence the pundit properly says, It is necessary to know whether 
the separation took place with the intervention of relations,’' dbo. 
It is necessary to know in fact the exact terms and agreements 
under which 0. and B. separated, for in this case it is not sufficient 
to prove the mere fact of separation, it must be seen whether any 
specification were made at the time respecting the villages removed 
by the act of V. from the possibility of actual division. If it were 
said at the time, “ Whoever recovers the family property let him 
keep it,” the question is at rest. If it was not so said, then B. 
must have been taken to have been acting for the joint interest in 
the recovery he effected ; the property so recovered, notwithstand- 
ing the division, remained joint property, being a portion of the 
assets that was never divided. In this view he cannot be allowed 
to appropriate it to his own use, the villages retain their original 
character of joint family property, and are divisible among the 
surviving representatives of R., the common ancestor. As to the 
right of the representatives of C., to cede their claim to B. if they 
chose to do so, and to that of B. (by the same rule that applies to 
the actual acquirer of property) to an addition to his shares under 
certain circumstances with his sole right to the third village ob- 
tained after separation from his brother ; — these require but one 
remark, it is, That if it can be shown that he recovered the family 
property first, and used it to acquire the third village, this also 
becomes divisible, reserving to B. his claim to a superior share, 2 
Stra, IL L, 379. 

Where landed property lost to the family, mat be rb- 

OOVEBED BY A CO-HEIR WITHOUT AID FROM THE FAMILY RESOURCES, 
HE IS ENTITLED TO A FOURTH. — The reooverer is entitled to a fourth 
only, instead of a double share. Sankha says, Land inherited 
in regular succession, which had been formerly lost, and which 
a single (heir) shall recover solely by bis own labour, the rest 
may divide according to their due allotments, having first given him 
a fourth part,” Jim, Vahana, oh. vi. s. ii. § 38. The acquirer has a 
fourth part in addition to his own regular share, ih, § 39, the meaning 
of the text is, ‘‘ Having given a fourth part of the laud in addition 
to the person who recovered it, all the co-heirs, together with him, 
shall take equal shares.” It is not understood from the term the 
rest,” that a fourth part only shall be given to him, for it would be 
an unequal rule, since the person recovering the land would re- 
ceive less than his co-heir, if there be one or two sharers uncon- 
cerned in the recovery, SrikrUhnaf ih., note to § 39 ; MUclc, oh, i, 
a iv. § 3 ; Daya Krama Sangraha^ oh. iv. s. il § 8 ; see 2 Stra* 
H, L, 379. This like augmentation or improvement might have 
been treated as self-acquired property^ 
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Sir Tkcmas Strange, 1 jffn L, 220| eaya. The claim is to a fourth 
ouly iusteid of a double share ; the merit of recovering what has 
only been withheld not being considered equal to that of making 
a new acquisition. But whether by this is to be understood a 
fourth of the whole property recovered, or only a fourth of an equal 
share added to a share, seems uncertain, Jim Vahana, ch. vi. s. ii. 
§ 38 \ Mitac, ch. i. a iv. § 3 ; 3 Dig, 366 ; Bengal JR., ante, 1806, 
p. 36. Where the co-heirs consent, of course, a more unequal dis- 
tribution may take place, 1 Stra. H, L, 220 ; 2 Stra, H, L, 382. 

Sir Thomas Strange, supra, adds, The effect of the use of the 
joint stock in rendering separate acquisitions, in general common, 
is attended sometimes with injustice, where in cases of small patri- 
mony large fortunes are made by the unaided exertions of enter- 
prising parceners, of which the benefit may eventually be shcu'ed 
by drones, who have in no degree conduced to their accumu- 
lation. Nor to obviate this is there any resource where timely 
separation has been omitted ; a right to the benefit of each other’s 
labours being incident, where co-partnership has continued, and 
the joint property been instrumental. But where the latter has 
not been the case, the claim to participate fails, though made by 
an unseparated member, Soohuns Lai v. Hurhuns Lai, Beng, R, 
1806, p. 7. This rule also holds in Madras. 

Gains bt valoub. — Vyasa says, ‘^Wealth gained by science, 
earned by valour, or received from affectionate kindred, belongs at 
the time of partition to him who acquired it, Jim. Vahana, ch. vi. s. 
i. § 10. So Narada excepts from division what is gained by valour, 
the wealth of a wife, and what is acquired by science, ih. 12. These 
sources of wealth are joint, if attended with a sufiBcient cause 
of joint right, ih. § 51, note. Srihishiia, Mayukha, ch. iv. s. vii. 
Katyayana explains gains by valour to be, When a soldier performs 
a gallant action, despising danger, and favour is shown him by his 
lord, pleased with that action ; whatever property is then re- 
ceived by him shall be considered as gained by valour. That, 
and what is taken under a standard, are declared not to be sub- 
ject to distribution ; what is seized by a soldier in war, after risking 
his life for his lord, and routing the forces of the enemy, is named 
spoil taken under a standard, Jim. Vahana, ch. vi. s. ii. § 20 ; Daya 
Krama Sangraha, ch. iv. s. i. § 3. But if the family estate were 
instrumental in its gain, it would be partible, Mayukha, ch. iv. 
B. vii. § 7. 

Wherever there has been employment of the joint, or common 
funds, or the joint exertion of the co-heirs in the acquisition of wealth, 
it is partible, but the acquirer takes a superior share, 1 Stra, H, L, 
219. In all other instances, that of property recovered excepted, 
a share extra the number that is to divide is given to the special 
acquirer, beyond his equal share ; and if more than one have been* 
concerned with him, they participate in the excess, Vasisktha, 1 7, 
42. He among them who has made an acquisition may take a 
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double portion of it,” Jim. Vahana, oh. yl s. i. § 28 ; ch. i. 

8. iv. § 29 ; 3 Dig. 356, 40.5. 

Spboial pbopbrty. — There is another class of property which 
partakes of a kind of middle nature, not being absolutely divisible^ 
because of its incapability to be cut up into sectional parts, yet 
in which the co-heirs have nevertheless a certain interest. A 
direct partition in such instances being inconvenient, a virtual one 
takes place. Such are water in wells and tanks, which must be 
taken by each according to his exigency, couches adapted to the 
use of each, and eating and drinking vessels used by each, the 
path for cows, the carriage road, clothes, and anything worn on 
the body, books which must go to the learned, the taker giving to 
the unlearned an equivalent, so whatever is adapted to the exer- 
cise of the arts tbe artist takes, so of a dwelling-house and other 
property of a like nature, pasture land for cattle, Daga Krama 
Sarigraha, ch. iv. s. ii. § 13, et seq. ; Mayukha^ oh. iv. s. vii. § 15- 
22 . 

These are all more or less modified by local custom, or by usage, 
applicable to the particular class or community ; and Sir Thomas 
Strangcj 1 H. L. 221, says, Equality, subject to convenience, being 
the object, the means of attaining it, appear to be left very much 
to the suggestions of reason and good sense, having regard to tbe 
circumstances of the families, and the nature of the property to be 
divided. 

Alienation may be effected for the support of the family, 
NOT otherwise. — The rule being that the fiimily property or patri- 
mony is not to be arbitrarily aliened, ante^ p. 107, a loan, gift, even 
for a good (as a religious) purpose, sale, or hypothecation. If made by 
a parcener on his sole account, does not bind the family property 
unless effected for the support, or interest, or spiritual benefit 
of the whole. His own share, however, would be bound, ante, 
pp. 82, 107. ' 

The plaintiff stated that the defendant gave him a bond in the 
name of his elder brother for a sum due on account of clothes pur- 
chased, to which the defendant alleges in answer, that as he did so 
by direction of his brother, who is living, the latter should have 
been made the defendant. To which the plaintiff replied, that 
they are an ' undivided family, and that tbe elder brother, 
not being on the spot, and the defendant having given the 
bond, though in the name of the elder brother who received 
the goods, the action is properly brought. The question 
was, Is it under these circumstances maintainable against the 
defendant 9 To which the pundit replied, that the elder brother 
being alive, though absent, the younger is not liable. Upon which 
Mr Colehroohe remarks. This opinion appears to proceed on the 
aground of the elder brother being sole manager, and alone per- 
sonally responsible for debts contracted on the common account. 
This, however, would not exempt the joint stock and youngest 
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brother’s share of it from being answerable for the debt. The 
absence of the elder, independently of the debt having beennson* 
traoted by the younger brother in the name of the elder, rendered 
the younger in this case even personally amenable; see 1 Dig, 
text, olxxx. and following gloss. It would be otherwise if 
the debt be taken to be contracted on the separate account of the 
elder brother, in which the younger would not be answerable in 
consequence of the absence of the elder until the lapse of twenty 
years, ih, clxxv. While Mr Ellis says, with respect to the 
answer of the pundit, Here the letter of the general law is applied 
without discrimination, to a particular case. Where was the estate ? 
Did it remain in the management of the younger brother ? Who- 
ever is in the management of the joint estate is answerable for all 
claims upon it, be he elder, or younger, 2 Stra. 334, 335. 

It will be observed that Mr ColSroohe assumes more than the 
question warranted. Mr Ellis's remarks are more strictly kccord- 
ing to the law. It must, however, be observed that the act of the 
younger brother would not bind the family property unless it were 
intended for the benefit of the family. 

Managing oo-heir has power to bind parceners for a debt 
CONTRACTED FOR THE CONCERN. — Being the managing member of a 
family partnership, the elder brother has a power to bind his 
partners for a debt contracted for the concern, and his brothers 
will be bound by his act unless they can show that the debt, 
though purporting otherwise, was contracted for his separate in- 
terest, and that the lender was apprised that it was so, Colehrooke, 
Mr Ellis, says. Whoever has the management, elder or younger, 
binds by his acts the other parceners, 2 Stra. H. L. 335. 

The defendant executed a bond to the plaintiff’s father for a 
debt due to him by the father of the defendant. At the time of 
executing it he, (the defendant,) his younger uncle, C. R., and his 
elder uncle’s son, T, R, were living together undivided. Three 
years afterwards they divided their property and lived separately, 
and the question was, Whether the defendant was liable to pay 
the whole amount of the hond or his proportion only 1 To which 
it was replied that, It appearing that the bond was given by the 
defendant for a debt due from his father to the father of the 
plaintiff was for so much borrowed for the common benefit 
while living in copartnership, the amount of the debt should be 
paid in the proportions in which the several parties divided the 
estate, and consequently the defendant is answerable for his propor- 
tion only, Vignyaneswara. Upon which Mr Colehrooke remarks, 
The action is properly brought against the defendant; and the 
plaintiff should have had judgment against him, leaving him to re- 
cover from his uncle and cousin their rateable proportions, the 
debt having been originally contracted for the common concern, 
and the payment of it, not otherwise provided for on the partition. ' 
But if the son had not entered into a new obligation the opinion 
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deliyered in this osse would be oorreot, ad in such oiroumstanecA 
the, son is answerable only for his father’s share of the debt con- 
tracted by him when acting for his oo-heirs. See 1 Dig, text 
clxxxii. Venkatahistnyengar v. Narayen^ 2 Stm, H, L, 336 ; 
niengar v. Sreenyvctssyengar ; ib, 338. 

Under the principles of Hindoo law a contract entered into by 
one parcener authorised to bind his co-paroeners is virtually a 
joint obligation binding on the joint family, and therefore the 
suit appears to have been improperly instituted, as all the surviving 
co-parceners were not proceeded against. 

The defendant and the husband of the plaintiff were undivided 
brothers. Their mother died. The defendant, in the absence of his 
brother, made a gift of land on her death, the defendant being at 
the time in possession of the family property. The question raised 
*was. Was the gift good as against the absent brother, unauthorised 
by hindf 1 The answer was, Where one brother has the consent of 
the others for a present, a sale, or a mortgage, all will be bound 
by it. In the present case the gift in question is as against the 
absent brother, the same as if it had not been made, notwithstand- 
ing the doctrine that a mother is to her son as a divinity ; the 
effect of which is, that a gift of a man out of his own share, with a 
view to her salvation on occasion of a sacrifice offered to her, will 
be a gift on good oonsideratiou. But the defendant was incapable 
of making such an one out of lands, the property of both, without 
joint concurrence. This seems to be a very good opinion, upon 
which Mr Colehroohe remarks, see Mitac. ch. i. s. i. § 28, 29, The 
gift being made for the spiritual benefit of the mother’s shade, and 
as far as appears being not excessive for that purpose, according to 
the religious notions of the parties, seems to come under the de- 
scription of indispensable duty, for which one brother is competent 
to make a valid gift without consent of the other j it could not 
therefore be recalled. The action, however, does not appear to have 
been brought for this purpose, the donee being no party to the suit, 
but for that of charging the whole gift against the douor’s share of 
property, in which view also the maxim cited from the Mitacshara is 
averse to the plaintiff’s claim, which goes to disallow this disposal of 
property as for the common concern. And Mr Ellis observed. If 
the husband of the plaintiff had during his lifetime sued the de- 
fendant, he might have recovered, as the bringing of the action _ 
would have implied that the alienation was made without his con- 
sent. Or if the plaintiff had proved not merely that his consent 
was not given, hut that he refused it at the time of the alienation, 
or disapproved the act as soon as he was informed it bad taken 
plaoe, then she would have been entitled to recover. But the 
Hindoo law will infer* that all charitable acts performed by one 
parcener, especially one so sacred as that which operates towards 

* It is doubtfol how far the presumption referred to holds good. Mr 
dies no authority to show the existence of such presumption. 
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the ^^salraiion” of the common mother, are performed on account 
of, and with the consent of the rest, the contrary not being shown ; 
and, in the present case, the contrary is not shown ; as it does not 
appear that the then living parcener objected to the gift being by 
his brother, or that he disapproved of it at any subsequent period 5 
had the alienation been made for any common purpose, not chari- 
table, the inference of the law would have been directly the reverse 
of what I have stated ; it would have been that the absent parcener 
did not consent, unless the contrary were shown ; in this case it is 
that, unless the contrary were shown, he did consent. The Pandit 
has not sufficiently considered these legal distinctions. 

Sir Tho8, Strange adds, It may be remarked, in addition to the 
above observations, that had the plaintiff's husband been^a minor 
at the time of the grant in question, it would have been clearly 
good without his consent, which he would not during minority 
have been competent to give, Mitac, ch. i. s. i. § 28, 29. Tt does 
not appear that he was a minor; but it is stated that he was absent 
at the time, which would be equally material, as connected with 
the occasion of the grant, being the death of the mother, whose 
ceremonies could not conveniently wait.* Minorst and absentees 
stand in many respects in point of Hindoo law on the same foot- 
ing, Latchemenada v. Visvanada /SI, 2 Stra, H, L» 339. 


Section IX. 

EVIDENCE OF PAKTITION. 

Presumption in favour of association — Rebuttal — Question of division 
one of fact — On which no special appeal lies — Living apart as to 
food and habitation is not considered a separation such ols to dis^ 
qualify from inheritance — Separate transactions — Gifts and ac^ 
ceptance — Sureties — Practice of agriculture apart — Observance of 
five great sacraments — Joird performance of ceremmiies — Commenr 
sality — Separate possession of property — Indication of relinquish- 
ment or division of jomt property — Division of income does not 
constitute division of family — Food separately prepared — Pur- 
chase of joint stock property by one co-heir — Where brothers lived 
separate — Trading without aid from the joint funds — If they have 
left one son with widows — Division of produce without the Icmd— 
Son takes in exclusion of the widow — Presumption where long 
residence and food taken apart — Evidence of kinsmen — Occa- 
sional employment and receipt of supplies far private expenses 
are not evidence of union — Circumstantial evidence — JoirU 

* Gifts not beii)g*aii essential part of the funeral ceremonies, it is doubtful 
what Mr Sulherland means by referring to them. • 

t It is not clear how far minors are bound by charitable gifts of adult par- 
oaners. 
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numagemerU of the property — Sordees widow of undivided brother 
canmt separate and take his share — Nor can the daughter of a 
former wife take her father's share — Separate caste invitations 
aaid ^i^esents — Presumption that trade carried on hy member 
of undivided family is joint — Bossession of property divided^ 
Silent neglect — Gifts — Dressing food — Religious duties — Income 
and expenditure — Great difficulty in determining — JagannaiheCs 
summing up, 

Pbbsumption in favour op association. — The primary, or normal 
condition of a Hindoo family is that of union. The law, on account 
of the multiplication of religious ceremonies favours partition, but 
the presumption in law is that of association or union. Appear-^ 
ances are not conclusive. They may lead to the inference of union, 
when in fact separation is really the state of the family. A family 
may retaain united in interest, although its members are separated 
as to residence, meals, and ceremonies. So they may continue to 
reside, eat, and perform their solemn rights and accustomed cere- 
monies together, and in all respects appear to be united, whilst in 
truth they are legally divided by a severance of their worldly con- 
cerns, 3 Dig* 417; Khodeeram Serma v. Tirlochun^ Beng, R, antCy 
1805, p. 37. The question of union or partition is, therefore, often 
difficult of solution, in consequence of the law permitting the trans- 
action to take place in secret, instead of compelling publicity by 
requiring the intervention of a deed and witnesses. This opens 
the door to litigation, injustice, and fraud. The creditor, too often 
mistaking the appearance for the reality, gives his property relying 
on the unity of the family, and finds that he has got in exchange 
an individual for a joint responsibility. Again, if one member of 
the family wishes for a partition, he may be met on the part of the 
others by the assertion of division having already taken place. 
The solution of the difficulty is greatly increased by the conflicting 
character of the evidence called in support of each side of the 
case, 1 Stra. H. L. 226 ; Macn. P. H. L. 53. 

Rebuttal. — Of course the presumption alluded to, is capable of 
rebuttal by evidence, showing separate acts amounting to proof of 
partition having taken place, ^6. 227. 

Question of division one of fact. — Formerly the question of 
division was considered one of law, and that a written instrument, 
or evidence of the performance of rites, cooking food separately, 
A;c., was conclusive evidence for, or against the fact of division. 
It is now however settled that it is purely a question of fact, to be 
judged of from the evidence, no circumstance being so strong as 
not to be capable of rebuttal ; and a considerable difference exists 
under the Civil Procedure Code as to whether a matter is to be 
considered a question of law, or of fact. For in the latter case no 
‘ special appeal lies in any suit in which the two lower courts agree 
as to the facts, even if the higher revokes the decision of the lower. 
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A special appeal lies only to settle a question of law, or custom 
having the force of law. 

Living apart as to pood and habitation is not considered a 

SEPARATION SUCH AS TO DISQUALIFY FROM INHERITANCE. — 2 Maon. 

P. H, L, If of the four brothers of the whole blood, whose 
paternal moveable property was divided, but whose immoveable 
estate was undivided, three lived together, of whom one died, and 
the associated brothers performed his exequial rites with the joint 
funds, the other brother who lived apart is entitled to one-third of 
the deceased brother’s share of the paternal undivided immoveable 
property, even though he may not have joined Jn the performance 
of his exequial rites. This opinion is conformable to the doctrine 
laid down in Menu and other sages, “When all the debts and wealth 
have been distributed according to law, any property that may 
afterwards be discovered shall be subject to a similar distribution,” 
Menu, Nexf, Let brothers of the whole blood divide the heritage of 
him who leaves no male issue,” Devala. Again, Memt says, “ Should 
the eldest or youngest of several brothers be deprived of his allot- 
ment at the distribution, or should any one of them die, his share 
shall not be lost, but his uterine brothers and sisters, and such 
brothers as were reunited after a separation shall assemble and 
divide his share equally.” Association merely in point of food or 
messing together gives no privilege to those so associated over a 
brother who messes apart, but whose property continues undivided, 
2 Macn. Prim. H, L. 273, n. 

Separate transactions. — In the next place proof is by the cir- 
cumstance of separate transaction of affairs, as is stated by Narada, 
Gift and acceptance, cattle, grain, houses, land, and attendants 
must be considered as distinct among separated brothers, as also 
diet, religious duties, the rules of gift ; income and expenditure, 
Jim. Vahana, ch. xiv. § 7 ; MayuJcha, ch. iv. s. vii. § 34. Where 
all invitations and presents are sent by the caste to the two brothers 
it is evidence of unity and interest, Mt. Gooldb v. Mt. Phool, 1 
Borr, 154 ; I Mori. Dig. 484, § 46. Separated, not unseparated, 
4)rethren may reciprocally bear testimony, * Mayukha, ch. iv. s. vii. 

§ 34, become sureties for each other, bestow gifts and accept presents. 
Those by whom such matters are publicly transacted with their co- 
heirs may be known to be separate even without written evidence, 
Jim. Yafiana, ch. xiv. § 7 ; 1 Btra. U. L, 227. 

Gifts. — Gifts and acceptance have reference to borrowing trans- 
actions, Mayukha, ch. iv. s. vii. § 34. Acceptance of cattle and the 
rest, among separated persons, accomplished by each apart is even 
the means of generating (sole) ownership, but among •unseparated 
brethren, acceptance by one alone is the origin of the (joint) owner- 
ship of the others also. The rules of gift, written deeds, or the like. 
Income, entry (or accumulation) of principal and interest, or th§ 

* This would now be no evidence of separation, because the courts in India 
follow the English law of evidence, under which such witnesses are admissible. 
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like. They who have their income, expenditure, and wealth dis- 
tinct, and have mutual transactions of money-lending and traffic are 
undoubtedly separate, Briliaspatiy ib. With regard to income and 
expenditure, with the infinite dealings in which men’s interests are 
concerned, carried on without consulting the others, and this pub- 
licly and without reserve, the same inference arises, 3 Dig. 418; 
1 Btra. H. L, 228 ; Jim. Valia7ia, ch. xiv. § 8 ; Magukha, ch. iv. 
8. vii. § 34. 

Sureties. — Husband, wife, father, and son, cannot become sure- 
ties for each other before partition, nor reciprocally lend nor give 
evidence for each other, Yamavalchga^ Mayukha^ ch. iv. s. vii. § 
34 ; Jim. Valiana^ ch. xiv. s. 8. With regard to their bearing 
testimony for each other, the restriction refers only to matters 
affecting the joint interest, and so raising a direct objection to 
their competency. But this rule does not now apply as far as 
evidence is concerned. See a^ite^ p. 417, n. 

The practice of agriculture or other business pursued apart from 
the rest, and the observance of the five great sacraments, and other 
religious duty, performed separately from them, are pronounced by 
N^arada to be tokens of partition. The religious duties of unsepa- 
rated brethren is single, i.e., performed by an act in which all 
join ; severing in them, and performing them separately in their 
respective houses after partition, 1 Stra. H. L. 228. When parti- 
tion indeed has been made, religious duties become separate for 
each of them, Mitac. oh. ii. s. xii. § 3 ; Mayukhiy ch. iv. s. vii. 
§ 28, 29. But this is by no means conclusive ; various circum- 
stances might occur which would necessitate the separate per- 
formance of religious ceremonies. By this (reasoning) in every 
unseparated family, of whomsoever it may consist, father, grand- 
father, son, son’s son, paternal uncle, brother, brother’s son, or 
other (member,) the religious duty is even single, Mayukhay ch. iv. 
s. vii. § 28 ; Menuy oh. iii. § 69-80 ; 3 Dig. 417, 418, 420. As in 
the unity of place, time, agent, and the like, one agent is by 
reasoning obtained for several causes as supporting several parts of 
one act ; so even we may understand from the text that there may 
be distinct acts of agents otherwise unseparated. Hence, all those 
religious acts required for performance of sacred as well as of more 
common rites, even of unseparated brethren, are separate for each, 
in manner of the distinctions in the nature of a consecrated and a 
common fire, and the like, though mutually connected. Even so 
the shraddha also of the paternal uncle, brother, son, or other, 
(dying without a son,) at the Amavasya and other seasons, is even 
separate by reason of the separation of the deified (person from the 
parvana rite.) But the shraddha, &c., of brothers (dying) without 
maintenance of a sacred fire is to be executed by one instrument 
or agent only, because all the deified persons are conjoined. 
In case of separation of place by residence abroad, the shraddhas 
are even separate. The (extra) acts with the fire, requisite for 
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the rites of those who maintained a sacred fire, also, are even sepa- 
rate, but the worship of the household deities are to be done by one 
agent only. Even so Sahala says, Residing with one, dressing of 
food, worship of a single household deity, and, moreover, one single 
sacrifice at meals to the manes, show unity. In a family of divided 
brethren these acts are performed in each house separately, 
Marjuhhay ch. iv. s. vii. § 29. 

ISir Thomas Strange^ 1 //. L, 227, divides the religious duties 
into those that are indispensable and voluntary. Amongst the 
latter he classes sacrifices, consecrations, stated oblations at noon 
or evening performance, or nonperformance of which, respects the 
individual merely, and which may be discharged jointly or severally, 
so that no inference, one way or the other, can be drawn from their 
performance. 

Where the parties were Soodras. The plaintiff’s husband, and de- 
fendant, being brothers, three years before the death of the former, 
divided their property, with the exception of a cat, a pillow, a car- 
pet, and a writing-case, and continued to live separate, perform- 
ing, however, io\n\\g pungall, and the annual ceremony for their 
father. The plaintiff’s husband leaving no son, the defendant per- 
formed his funeral obsequies, but under plaintiff’s protest. Quaere, 
Which is entitled to succeed to the property of the deceased 1 

The pundit held that the joint performance of ceremonies proved 
that no division had taken place, and that the estate of the deceased 
survived to the defendant. Upon which J/?* Colehroohe remarks 
that this would be a valid conclusion in a doubtful case. I^arada . 
says, “When partition has been made, religious duties become 
separate,” Mitac, oh. ii. s. xii. § 3. The separate performance of 
religious duties is accordingly evidence of partition, and conversely 
the joint performance of them affords a presumption of family 
partnership in a doubtful case, Mitac. ch. ii. s. xii. But it appears 
from the statement made to the law officer that in this case there 
was evidence of an actual partition, and the cause turned on a 
question of fact, which the pundit assumes, from the circumstance 
above mentioned, against the evidence to which the Court seems 
to have given credit. Joint performance of obsequies is not con- 
clusive evidence of family partnership against other and satisfactory 
proof of separation. As to a few articles remaining undivided, 
it would be no impeachment of a partition otherwise valid ; and 
Mr Ellis adds, If the act of division did indeed take place, the 
joint performance of the ceremonies after (which might proceed 
from brotherly affection) could make no alteration. Had the divi- 
sion been doubtful, then certainly the joint performance of the 
ceremonies would be a conclusion against it, a conclusion merely, 
however, or, as it has been appositely called in another case, a “to- 
ken,” Adyuharana (I suppose in the original) not a proof, 2 Stra^ 
H, L. 391. 

CoMMENSALiTY. — A Separation from commensality does not, as a 
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neoeBsary consequence, effect a division, or at least of the whqje 
undivided property, Rewun Persad v. Mt, Radda Beehy^ 4 Moordt 
In. Ap. 168. The mere circumstance of messing conjointly is not 
conclusive proof of co-parcenery, Khodeeram Serma v. Tirlochum^ 
1 S. D. A. R. 35, 1801 ; 1 Mori. Big. 483 § 40. 

In 1 Macn. H. L. 54, it is said the only criterion of division 
consists in members of the family entering into distinct contracts, 
and other similar acts, which tend to show that they have no de- 
pendence on, or connexion with each other, 3 Dig. 415; 1 Stra. 
H. L. 225-227 ; 2 ib. 397. 

Separate possession of property. — Tt is presumed, if they have 
separate possession of property, Than Sing v. Mt. Jeetoo, 2 R. S. D. 
A. 320. 

Indication of relinquishment or division of joint property. 
— R., the defendant's brother, borrowed money from the plaintiff. 
After R.'s death, N., another brother, let some villages to the plain- 
tiff, on an agreement to allow the rents to be applied towards pay- 
ing R.’s debt, and to execute a writing for the balance. On N.’s 
death, a balance being due, it was required to know* whether the 
defendant was liable, he and his brothers never having divided 
though they lived separate. The pundit replied, that though the de- 
fendant and his brothers had never actually divided, yet if he lived 
♦ alone, unconnected with them, acquiring property independently 
of the paternal estate, or of aid from them, distinct not only in his 
dealings, but in his offerings also to their common ancestors, or if 
, the debt contracted was not for the support of the family, he being 
connected with it, in any of these cases he is not answerable to the 
plaintiff for the balance, unless he should be in possession of assets 
belonging to R. See Yajnavalchya and Narada; 1 Dig. 282, clixx. ; 
3 xh. ccclxxi. 

Mr Ellis says. The circumstances here stated, and many others, 
indicate either division, or relinquishment of joint property, but do 
not constitute absolute proof of it. Notwithstanding the proof of 
such circumstances, the judge ought to satisfy himself that the 
separation was such as equitably to release the defendant from 
responsibility for the acts of his co-parceners. Admitting every cir- 
cumstance indicating division, still if it appeared that one of the 
parceners allowed the semblance of an undivided family to exist 
either by occasionally asserting or not denying it when asserted, 
and that a stranger actuated by impressions so received, lent money, 
or formed contracts with the others, a parcener so acting would be 
answerable for such debts, and must abide by such contract. 
This applies, however, in strictness to brothers only. The natural 
connexion between cousins, &c., is not so great, and less therefore 
is required to establish their separation. Perhaps sometimes it 
may be incumbent on the claimant to prove their union, which 
among brothers the law infers, 2 Stra. H. L. 346. 
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Separate aoquisition is no evidenoe either way ; it is equally oon- 
iistent with division and unity. 

Division of incomf does not constitute a division of family. 
— A Bengalee testator, after bequeathing all his moveable and im- 
moveable property to the family idol, directed that his property 
should never be divided by his sons, &;o., but that they should en- 
joy the surplus proceeds only, and that the surplus, after deducting 
the whole of the expenditure, should be added to the corpus^ and 
that in the event of disagreement between the sons and family, he 
directed that after certain expenses, the net produce and surplus 
should be divided annually in certain proportions among the 
family. At the date of the will the family were joint in estate 
food, and worship, held that the division of the income arising out 
of the testator's estate among the members of the family, after 
the testator's death, did not constitute a division of the family, 
Sonatum By sack v. Sreemutty Juggutsoondree Bossee, 8 Hoards In. 
Ap. 66. 

Food sepaeately prepared. — The instance most relied on is 
the taking food separately prepared, while the parties are residing 
in the same house. This, too, is but a circumstance, and capable 
of being explained. 

Purchase of joint-stock property by one co-heir. — As a 
purchase of joiat-stook property may be made by one co-heir from 
the others, provided all join in it, that would per se be no evidenoe 
of division, Btra. Man. II L. § 300 ; B. A. No. 88 of 1860, Judg- 
ment of Badr Court. 

When brothers lived separate, trading without aid from 
joint funds — Son — Widows. — Three brothers deceased carried on, 
their concerns in their lifetime separately in different villages for 
thirty or forty years. No releases appeared among them, nor was 
there written proof that they had divided. 1. Are they to be con- 
sidered as having divided, or is it competent for their respective 
representatives to call for a division? 2. Supposing them to have 
left one son with widows, to whom does their property belong 1 
Answer of the Pundits : — If there be suitable evidence, or visible 
marks applicable to a divided estate, it is not necessary that there 
should be a deed of division in writing. If sons, grandsons, or 
kinsmen have lived long separate, carrying on traffic and other 
worldly concerns withouo aid from the common stock, performing 
also rdigious ceremonies separately, there wiU be no ground for 
a division of such existing separate estates. 

Of the property in question, any that remained undivided vests 
in the surviving son to the exclusion of the widows. Mr Colehrooke 
remarks. The answer to the first question is correct, Mitac. oh. ii. 
s. xii., ch. i. s. 9. 

On the second question a difference of opinion exists whether an 
undivided residue shall be subject to rules of succession relative to 
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separated, or unseparated brethren. Authorities are cited on both 
sides, but the opinion here given seems the best, 2 Stra. 387. ^ 

Division op peoducb without the land. — Distribution of the 
produce without division of the land does not necessarily constitute 
a divided family, 1 Sira. Man, E, L. 288. 

Presumption where long residence and food taken apart. — 
Twenty-five begas of land in one village, and seven in another, 
formed the ancestral estate of the three appellants, and of the re- 
spondent’s husband, all of whom descended from the same grand- 
father. The appellants were possessed of the former, and discharged 
the rent, the respondent’s husband and herself did so for the other 
seven begas. The appellants resided in the former village, the re- 
spondent’s husband and herself resided in the latter. It was not 
clearly ascertained that the lands were formerly divided between the 
appellants and the respondent’s husband, agreeably to their respec- 
tive shares. From its being specified that the rent due from the 
twenty-five begas was discharged by the appellants, and that due from 
the seven begas by the respondent’s husband and herself, it may be 
inferred that the respondent’s husband lived separated from his co- 
heirs, and discharged the rent due on account of the land in his 
possession by reason of partition having taken place. It is a rule 
of law that if brothers live apart from each other, and partition 
is alleged to have taken place so long ago as 1197 Fuslecy that 
no writing on the subject, or other record can be found, and if it 
be proved that they, for a long time, have lived apart, and have 
been separate in respect to residence and food, the partition will 
be presumed, 2 Macn. Prtns. H. L. 170. 

Evidence of kinsmen. — If a question arise among co-heirs in 
regard to the fact of partition, it must be ascertained by the evi- 
dence of kinsmen, by the record of the distribution, or by separate 
transaction of affairs, separate possession of bouse or field, Mayukha^ 
ch. iv. 8. vii. § 27 ; Jim, Vahana^Qh. xiv. § 1, 2, 6 ; Mitac. ch. ii. s. xii. 
§ 1 ; 2 Macn. Frins. //. Z. 170, n.; 1 Moi'L Big. 483. In the first 
place, kinsmen, or persons allied by community of funeral oblations, 
on failure of them, relatives, as signified by the term handhu; in de- 
fault of these, strangers, Jim. YaUanay ch. xiv. § 3. SankJia says. 
The family may give evidence if the matter be not known to the re- 
lations springing from the same race. Belations sprung from the 
same race are kinsmen, ‘‘ family,” or relatives, (as maternal uncles, 
and the rest) may give evidence. But not a stranger, while a per- 
son of the family can bear testimony ; but if these also be unin- 
formed, any other person may give evidence, Jim, Vahana, ch. xiv. 
§ 4 ; Mitac. ch. ii. s. xii. § 1-4. 

Occasional employment and receipt op supplies for private 
expenses are not evidence of union. — A member of a Hindoo 
family, (among whom there had been no formal articles of separa- 
tiob,) who, with his father, had messed separately from the rest, and 
had no share in their profits, or loss in trade, though he had occa- 
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sionally been employed by them, and had received supplies for his 
private expenses, is presumed separate, and is not entitled to a share 
of the acquisitions of the others of the family, liajkishor Eai v. 
Widow of SantoodaSf 1 S. B, A, R. 13, (1796 ;) 1 Mori, Big, 483, 
§ 39. 

Circumstantial evidence. — Partition may be inferred from cir- 
cumstantial evidence, Boe d. llaimsamy Moodeliar v. Vallatah^ 1 
MorL Big, 484, § 42. 

Joint management of the property. — The management of the 
property by the family is evidence that it belongs to them jointly, 
in opposition to the claim of any one of them singly, 2 Stra, U, L, 
333. 

The sonless widow of an undivided brother cannot separate 
AND take his share, NOR CAN THE DAUGHTER OP A FORMER WIFE 
TAKE HER FATHER^s SHARE. — Where three undivided brothers lived 
and ate together with the mother, but traded separately ; two 
of the brothers died, one leaving a widow and a daughter by a 
former wife ; the other, a widow and two sons. It was held that 
the brother and descendants of the two deceased, could not be con- 
sidered as a divided famil}^ and the widow and two sons will be 
permitted to possess their father’s share, but the widow of the other 
brother cannot be permitted to separate, and take lier husband’s share. 
Nor has the daughter, by a former wife, any right to separate and take 
her father’s share, because he died without previous separation, and 
leaving no son, the other members of the family are, however, bound 
to maintain the widow and daughter, Mt, liajkoonwur v. Mt. Bhiut- 
hoonwHT, 1 Borr, 207 ; 1 Mori. Big, 484, § 4J. 

Separate caste invitations and presents. — A Hindoo Brahmin 
woman claimed her father’s estate from one of his brother’s, and a 
son of a second, on the ground of their being st parate, as well as 
under a will of her mother in her favour. The will was held to be 
void, as, if the three brothers had been honh fide separate in all their 
interests, the share of the last brother would have descended to his 
daughter without the will, and if no separation had taken place the 
will could not defeat the superior rights of her deceased father’s 
brother and nephew. On investigation, it was found that although 
the three brothers were so far disunited as to receive caste invita- 
tions and presents separately. Yet there was no proof as to their 
carrying on distinct conceins, or having divided among them the 
family estate, Bhngwan Goolabchuiid v. Kriparam Anmidram^ 2 
Borr, 24 ; 1 Mori. Dig. 484, § 48. 

Presumption that trade carried on by member of undivided 
FAMILY IS JOINT. — Where there is no formal separation of interests be- 
tween brothers, and the parties have lived together as an undivided 
family till five years after the death of one of the brothers, the 
presumption clearly is that a trade carried on by the brothers is a 
joint one, and in the absence of all proof that there was a separa-* 
tion of interests between the members of the family, or that any 
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part of tlie property was self-acquired by one of the brothers in- 
dependently of funds, or other aid afforded by the others, the 
sons of the deceased brother are entitled to share in the whole pro- 
Jterty of the family, Bairy Gundappah Chitty v. Bairy Cristnamah 
Chitty^ 1 Mad, Dec. 372 ; 1 Mori. Dig. 485, § 50. 

Possession op property divided. — The record of partition 
which brothers and other co-heirs execute, after making a just dis- 
tribution by mutual consent, is called the written memorial of 
distribution. Yrihaspatiy “ When a village, a field, and a garden 
are recorded in the same grant, if any part be occupied they are 
all legally possessed. Thus, on a partition among brothers, whether 
village or other land is inserted in a written record of partition, 
should some part thereof be occupied, and the remainder be not 
possessed, still the whole land is considered in law as actually pos- 
sessed, not as property neglected.” Vrihaspati cited in Vyavahara^^ 
matrica^ 2 Macn. Priiu. II.L.lll. In im moveable property obtained 
by an equitable partition, or by purchase, or inherited from the 
father, or received from the king, a title is gained by long posses- 
sion, and not lost by silent neglect. Even in property simply 
obtained with or without a fair title which a man has accepted and 
quietly possessed, unmolested by another, he acquired a title, and 
in like manner he forfeits one by silent neglect, ib. 

By possession the title over property obtained by an equitable 
partition, by purchase, or by similar instances, is established, and 
the silent neglect of the possession constitutes the forfeiture of such 
property, 2 Macn. Prim. H. L. 171. 

‘‘When co-heirs have made a distribution, the acts of giving and 
receiving cattle, grain, houses, land, household establishments, 
dressing victuals, religious duties, income, and expenses, are to be 
considered as separate and (conversely) as proofs of partition,” 
Narada. 

It will have been seen, therefore, that there is great difficulty in 
determining whether the family be a divided or an united one. The 
question is one of importance ; it sometimes arises among the mem- 
bers of the family themselves, one member claiming partition, whilst 
the rest allege that it has already taken place ; sometimes amongst 
creditors, whose interest it is to treat the family as undivided, as 
they thereby extend the fund, to which they look for payment of 
their debts, the credit having been given under that impression, 
though erroneous ; 1 Stra. II. L. 226 ; ante., pp. 80, 325. 

With respect to any one or more of the instances specified they 
are but evidence ; though the concurrence of all to constitute proof 
is not required, for those texts are founded on reason, and the reason 
is equally applicable in every instance, Jim. Valmna, ch.xiv. § 10. 

Sir T1u)mcb8 Straime^ 1 H. L. 228, says. The one the most to be 
relied on is the taking food separately prepared, yet as it may be 
Vnatter of convenience among co-heirs having large families to 
have separate cookery, dressing their victuals apart, this also is 
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but a olroamstanoe which may be explained, or its effect in point 
of evidence may be removed by showing not separate but joint 
preparation of grain for oblations to deities and the entertain* 
ment of guests, as well as for other purposes, which, among unitecf 
co-heirs, are essentially common. But in general a distinct pre- 
paration of food, after an agreement to separate^ proves partition, 
and the previous agreement may, in some cases, be inferred from 
that sole evidence ; but more satisfactorily in proportion as a 
greater number of the indicated circumstances concur, 3 Dig, 421, 
428. • 

The joint performance of obsequies is not conclusive evidence of 
family partnership in the face of positive evidence to the contrary, 
2 8tra, H, L. 391, 392, G. and E. 

Jagannatha’s summing up. — Jagannatha sums up this subject thus, 
In a doubt respecting a prior distribution among those who severally 
transact commercial affairs, and the like, but without having sepa- 
rated their preparation of food by a previous agreement, what (he 
asks) is the rule of decision if the dispute concehi that property to 
which the transactions relate ? Deduce the principle of decision (he 
answers) from reciprocal gift and receipt, for in that case donation, 
which is an act done for a spiritual end, has been made in contem- 
plation of abundant fruit from liberality to a kinsman. Again, the 
people know whether these co-heirs have separated their preparation 
of food by previous agreement or not. Again, do the peasants 
deliver to them severally the provisions and other dues from their 
village ) Hence, also, a principle of decision may be deduced. In 
like manner the question may be determined by their annual 
obsequies for a deceased ancestor, and by their worship of Lachsm% 
or other deities, and the like, I Stra, H, L. 230. 


SECTION X. 

Re-union. 

Partition after — Definition of — Benares school limits re-union to 
father, brother, or paternal uncle — But it includes all those who 
make partition — Mode of effecting re-union — Separation after re- 
union — Superior allotment in right of primogeniture forbidden — 
Acquirer gets a double share of wealth gained by science, even with 
aid of common stock — The order of succession of one dying after 
re-union is an exception to that of obstructed heritage — Exception 
to rule that a re-united brother shall keep the share of his re-united 
codieir — The right of whole brotlw's not re-united and half brothers 
re-united — Fixed property the uterine brother takes, concealed , 
wealth and animals he shares with those re-united — The son suc- 
ceeds in all cases — The son of one re-united succeeds before other 
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re-united persons — In other cases^ the parents^ and first the mother^ 
then brother^ maternal uncle^ <Ssc.^ equally — The brothers not re- 
united share with re-united uncles — Re-union of wife alone- — If 
others re-united she does not succeed — Among un-re-united pet'sons 
succeeding to one re-united with other members of the family^ the 
mother is firsts then the father — The eldest wife. 

Paktition. — After partition has taken place the family may be- 
come re-united, and afterwards a second separation may take place. 

Definition. — The divesting of exclusive rights in specific por- 
tions of property, and re- vesting a common one over the whole, is 
implied in re-union, 1 Btra. E. L. 177. 

A RE-UNION BETWEEN SEPARATED CO-HEIRS MAY TAKE PLACE. 

Brihaspati says, “He who being once separated dwells again, through 
affection, with his father, brother, or paternal uncle, is termed re- 
united,” Mayukha, ch. iv. s. ix. § I ; Jim. Vahana, ch. xii. § 3 \ 
Mitac. ch. ii. s. ix. § 3. Effects which had been divided, and which 
are again mixed together, are termed re-united. He to whom such 
appertain is a re-united parcener, Mitac. ch. ii. s. ix. § 2. 

Mitacshara limits re-unton to father, brother, or paternal 
UNCLE. — This re-union cannot take place with any person indif- 
ferently, but only with a father, a brother, or a paternal uncle and 
his nephews, ih. § 3 ; Jim. Vahanay ch. xii. § 3. But the proper 
sense is, that this [re-union] arises, even from the joint location of 
the makers of the [first] partition. For the words, father, and the 
rest, are merely as a part to denote the whole of the persons who 
make the partition, Mayukhay ib. § 1. 

In the Mithila school re-union takes place with the nephew and 
the rest, Daya Krama Sangi'aha, ch. v. § 5. 

But it includes all those who make partition. — Re-union may 
take place with a wife, a paternal grandfather, a brother s grand- 
son, a paternal uncle’s son, and the rest also. “ He who being once 
separated [from the co-heirs] dwells again [in common is termed 
re-united]” from joint location [of such a one,] the sense of sepa- 
rated brothers, [one’s own] sons, and the like, does not result, 
Mayukhay ch. tv. s. ix. § 1. 

An adult brother, a member of an undivided Hindoo family, 
separated from the family. No regular partition of the estate 
was made. The lands remained undivided, and each member 
took his share of the rents. After a short separation, the 
brother returned to the family, and it was by a deed of ungsho- 
puttur, or settlement, agreed that the acquisitions made by the 
elder brother during the separation should go into the joint funds. 
During the separation, the elder brother purchased a Putnee 
Talook : — Held that the re-union of the brother to the family re- 
mitted him to his former status as a member of a joint Hindoo 
family, and that he was entitled to share in the purchase, as it 
must be presumed to have been made out of the funds of the 
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joint estate, Prankuhen Paul Chowdry^ v. Moltrooramohun Paul 
Chowdry^ 10 Moore^s In, Ap, 403. 

Mode of effecting ee-union. — [When two settle thus.] “ The 
present of future, wealth of us two is common property, until 
we make a partition a second time.^’ When there exists suoh 
a sign, either by understanding or expressed wish, it is an 
union, Mayukha, ch. iv. s. ix. § 1. 

Sbpaeation after re-union. — After re-union there may be an 
entirely new partition. 

In that case the shares must be equal. There is not in this 
instance any right of primogeniture. Menu, ch. ix. § 120; Vishnu, 
18, 41 ; Mayukha, ih. § 2. 

The superior allotment in right of primogeniture for- 
bidden. — [The shares must be equal.] This supposes re-union of 
brothers belonging to the same tribe. But in the case of associa- 
tion of brothers, appertaining, the one to the sacerdotal, the other 
to the military tribe, the rule of distribution must be understood 
to conform with the original allotment of shares ; for the text is 
intended only to forbid an elder brother's superior portion, as before 
allotted to him. Accordingly [since unequal partition regulated 
by difference of tribes is not denied,] Vriltasjmti saying, Among 
brethren who, being once separated, again live together through 
mutual affection, there is no right of primogeniture when partition 
be again made,” prohibits only the assignment of a superior share 
to the eldest, but does not ordain equality of allotments, Jim. 
Vahana^ ch. xii. § 2 ; Maynhha, ch. iv. s. ix. § 2 ; Menu, ch. ix. 
§ 210; 3 Big, 475. Some say that the unequal distribution being 
set aside by the phrase, the share must in that case be equal, the 
prohibition of the eldest ^on’s right is repeated, for the sake of 
making it clearly understood that, although there is to be no ine- 
quality ill making up the share of the eldest son, jet in the distri- 
bution the shares may be even unequal when made up of greater 
and lesser shares at the time of re-uniting the property, MayuhJia, 
ch. iv. 8. ix. § 2. 

But since the term “ eldest son’s right,” [jyeshtyam,] and the like, 
is merely a declaration of the general meaning, therefore, if [the 
contributions to] the wealth were greater, and less, still the share of 
each must be equal, and the same is the popular practice. Hence, 
as the foundation of the practice is derived from this text, any 
supposition of a declaration contrary thereto, is at variance with 
reason, Mayukha, ch. iv. s. ix. § 3. 

Acquirer gets a double share ok wealth gained by science 
EVEN WITH aid OF COMMON STOCK. — If any one of the re-united 
brethren acquire wealth by science, valour, or the like, [with the 
use of the joint stock,] two shares of it must be given to him, and 
the rest shall have each a share,” Brihaq)ati. See Jim. Vahana, 
165, ch. xi. 8. i. § 20 ; 3 Dig. 551. The meaning of the text is that 
a double share being established for the acquirer by the phrase,. 
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to the acquirer two ehores then in a partition among [un- 
separated] brethren not re-united he gets two shares only in wbat 
he has acquired, without detriment to the father’s wealth. But in 
a fresh partition among re-united brethren, he gets two shares of 
what was acquired by him, even if at the detriment of the re-united 
property, Madanay MayuTchay ch. iv. s. ix. § 4. 

The order of succession op one dying after re-union is 
AN exception to THAT OF OBSTRUCTED HERITAGE. — YajnavalcJvya 
enumerates the order of those entitled to succeed to the wealth of 
one re-united, “ As of a re-united co-heir the re-united co-heir, so 
of the uterine brother the uterine brother, which is an exception 
to the regular succession failing male issue of the wife, the 
daughters, and the rest, Mayiikhay ih. § 5, 

A re-united [brother] shall keep the share of his re-united po- 
heir, who is deceased, or shall deliver it to a son subsequently born, 
Yajnavalchya, 2, 139 ; Mitac. ch. ii. s. ix. § 1. 

The share or allotment of such re-united parcener deceased must 
be delivered by the surviving re-united parcener to a son subse- 
quently born, in the case where the widow’s pregnancy was unknown 
at the time of the distribution. Or on failure of male issue, he and 
not the widow, nor any other heirs, shall take the inheritance, Mitac, 
ch. ii. s. ix. § 4. 

Exception to the rule that a re-united brother shall 

KEEP THE SHARE OF HIS RE-UNITED CO-HEIR. — But a Uterine [or 
whole] brother shall thus retain, or deliver the allotment of his 
uterine relation, Yajnavalchya, 2, 139. The construction is this, 
The allotment of a re-united brother of the whole blood who is 
deceased, shall be delivered by the surviving re-united brother of 
the whole blood, to a son born subsequently ; but on failure of such 
issue he shall retain it. Thus, if there be brothers of the whole blood 
and the half blood, an uterine [or whole] brother being a re-united 
parcener, not a half brother who is so, takes the estate of the 
re-united uterine brother, Yajnavalchya, Mitac, ch. ii. s. ix. § 6 ; 
Mayukhay ch. iv. s. ix. § 8. 

The right op whole brothers not re-united, and half 
BROTHERS RE-UNITED. — “One of a different womb being again 
associated, may take the succession, not one of a different womb if 
not re-united. But [a whole brother if] re-united obtains the pro- 
perty, and not [exclusively] the son of a different mother.” Here, 
from the terms, one of a different womb, son of a different mother, 
the half brother alone is not designated, but the paternal uncle 
and others likewise, Yajnavalchya, Mayukha, ch. iv. s. ix. § 10. See 
Mitac, ch. ii. s. ix. § 3. 

The following are the meanings of the terms of this text, “ one 
of a different womb that is, one of a separate womb, [such] the 
wife, the father, the father’s father, the half brother, the paternal 
uncle and others, if they be re-united, may take the wealth. If 
uot re-united, those of a different womb do not [succeed.] Hence, 
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by reason -of the rule respecting fitness and dissimilitude,* the re- 
union of one of a different womb is declared as the reason for his tak- 
ing the wealth. A whole brother, termed re-united [by union of the 
womb,] even if not re-united, [by re-union of the wealth,] will take 
the property. By this reasoning, the community of womb alone 
even is declared a sufficient reason. So one re-united, as possessing 
union of wealth ; but if only born of a different mother, he will 
not take anything whatsoever, Mayukha, ch. iv. s. ix. § 12. 

So that the one from his re union, the other from his community 
of womb, both jointly share and take it [between them.] Menu, 
ch. ix. § 211, 212, specially determines this very principle in the 
right of succession among re-united persons, “ Should the eldest or 
youngest of several brothers be deprived of his allotment at the 
distribution, or if any of them die, his share shall not be lost 
but the uterine brothers and sisters, and such as were re-united 
after a separation, shall assemble together and divide his share 
equally,” Mayukha^ ch. iv. s. ix. § 13 j Mitac. ch. ii. s. ix. § 12. 

jBe deprived of means by entering another order, by degradation 
from sin, or the like. 

Uterine must be joined with brothers in construction. 

And such as were re-united^ ix., the wife, the father, the paternal 
grandfather, the half brother, the paternal uncle, and the rest, 
Mayuhha, ib. 

Fixed property the uterine brother takes, concealed 

WEALTH AND ANIMALS HE SHARES WITH THOSE RE-UNITED. — On this 
point Prajapati states a distinction, Whatever concealed wealth 
is brought to light becomes the property of the united parceners ; 
but lands and houses, those not reunited, shall entirely take ac- 
cording to their shares,” Mayukha, ch. iv. s. ix. § 14. 

Concealed wealth. — What is capable of being hidden by de- 
positing in the ground or otherwise, as gold, silver, or the like ; 
such, those re-united, that is, of a different womb, shall take ; but 
landed property the uterine brother [takes.] Kine, horses, and 
other [animals] the uterine and he of a different womb [shall share.] 
According to Madana, he of a different womb alone, if reunited, 
will take the houses, horses, and the like ; but it is not so noted in 
the text, Mayukha, ch. iv. s, ix. § 15. 

According to the Smriti Ghandrika, But if there exist only one 
species of property out of the [above sources, as] concealed wealth, 
land, kine, and the rest, the uterine brother alone, even not re- 
united, takes it. The proof of this must be considered. Among 
uterine brothers, if some of them are re-united, but other brothers 
not, nevertheless, those re-united alone will take the wealth, be- 
cause community of womb, and re union exist as a double cause [of 

* Dig. 9, note. In logic, Amya and Vyatireha ; the first is the relation 
of events, of which whenever one occurs the other also occurs ; the second is 
the connexion of circumstances, of which, when one occurs not, the other 
also does not occur, Mayukha, note 1, ch. iv. s. ix. 
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succession.] Even so Gautama^ “ When a re-united [parcener] 
dies, his re-united co-heir shares his estate;” and Brihaspatii “ Two 
brothers, who become re-united through affection, [after being 
separated,] share mutually,” Mayuhhaj ch. iv. s. ix. § 15. 

The son succeeds in all cases. — A son, whether re-united 
with his father or not re-united, shall obtain the entire paternal 
share, since the power of intercepting the right to take a share 
lies in the filial relation. Among several sons also, when one is 
re-united and the other is not, the re-united one alone succeeds by 
the text, “ Of a re-united [co-heir,] the re-united [co-heir], so of the 
uterine brother, the uterine brpther,” ib. § 16. See Mayukha, oh. 
iv. B. ix. § 5., ante^ p. 428. 

The son of one he-united succeeds before other re-united 
PERSONS. — In a case of re-union between a father, son, and any 
other not being his son, the son alone succeeds, because the same 
has already been declared by the terms, ‘‘ Shall either give up or 
shall retain,” &c., Maynklia^ ch. iv. s. ix. § 17. 

In OTHER CASES, THE PARENTS, AND FIRST THE MOTHER. — In an 
assemblage of father, brothers, paternal uncles, and others not 
being sons re-united, the parents alone [take it.] Of them, again, 
the mother is first, and then the father, according to Madana, Ma- 
ynUia^ ch. iv. s. ix. § 18. 

Then the brother, paternal uncle, etc., equally. — But 
[after them] the brother, paternal uncle, and the rest, shall 
even take and share it [equally,] for among them all the state of 
union exists, as the cause whence their right of taking [shares] is 
derived, Mayukha, ch. iv. s. ix. § 19. ^ 

The brothers not re-united share with re-united uncles. — 
So likewise in an assemblage of un-re-united brothers, re-united 
paternal uncles, half-brothers, and others, they even share it [in 
common] by reason of the two phrases. ‘‘ If not re-united, but [a 
whole brother if] re-united obtains the property, and not [exclu- 
sively] the son of a different mother ; ” the other, ‘‘ As of a re- 
united [co- heir,] the re-united [co-heir ;] so of the uterine brother, 
the uterine brother,” Maynkha, ch. iv. s. ix. § 20. See § 5, 10, 
p. 428. 

The wife if alone re- united. — In case of the re-union of the 
wife alone, she alone takes it from the same text of a re-united 
[co-heir,] the re-united [co-heir.] 

Ip others re-united she does not succeed, but must be main- 
tained. — In the assemblage of the other persons re-united together, 
with her also re-united, they alone succeed, she does not, more- 
over, in commencing the topic of re-union, both Sanhha and 
Narada have declared, “ Among brothers, if any one die without 
issue, or enter a religious order, let the rest of the brethren divide 
his wealth, except the wife^s separate property. Let them allow 
a maintenance to his women for life, provided they preserve un- 
sullied the bed of their lord, but if they behave otherwise the 
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brethren may resume that allowance.” “ The maintenance of the 
daughter of such a one, is enjoined to be made out of her father’s 
share j if still un-initiated, she will take a share [for the purpose j] 
if he die after that, her husband shall support her,” Mayukha, ch. 
iv. s. ix. § 22 ; Mitacshara, ch. ii. s. ix. p. 326, Ed. of 186 ; Jim. 
Vahanaf 177, Ed. of 186 . 

Among un-re-united persons succeeding to one re-united with 

OTHER MEMBERS OF THE FAMILY, THE MOTHER IS 1 IRST, THEN THE 
FATHER, THE ELDEST WIFE. — As for what Sankha, in proceeding to 
expound re-union, says, “ Of those also departed for heaven without 
male issue, the property goes to the brothers ; in default of them 
both parents will take it, or the eldest wife,” it, according to 
Mddanat is intended to fix the order of the un-re-united brothers, 
and the other upon the death of one dying re-united subsequent to 
the death of his paternal uncle, brother’s son, or half brother, with 
whom he had previously made a re-union ; and, according to the 
same authority, in this case also first the mother, and next the 
father, ante^ p. 430, the eldest wife., i.e., she who [best] preserves her 
duty, Ilayukha^ ch. iv. s. ix. § 24. See Mitac. ch. ii. s. ix. pp. 
327-339 of Ed. 188 ; Jim. Yahana^ ch. xii. p. 163 of Ed. of 186 
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Abandonment. — See Wipe, 271. 

Absence for twelve years. — See Pro- 
perty, 75 . 

Absentees — 

Entitled to share on partition as 
far as the seventh in descent, 391. 

Period of absence of, 391. 

What constitutes a foreign coun- 
try, 391. 

Accumulations — 

Division of, does not constitute di- 
vided family, 158. 

Right of wife of co-sharer to, 160. 

Devise of self -acquired property by 
way of remainder or executory 
devise, 161. 

Right of widow to, or income, 161. 

Widow’s right to, of joint estate, 
268. 

Drones not allowed to share in, on 
partition, 376. 

Acquiescence — 

Of minor as to partition, 331. 

He must have full knowledge of 
his rights, 331. 

And abandon them, 331. 

Acquirer — 

Where he takes a double share, 
395. 

Acquisition, modes of. — See Pro- 
perty, 75. 

Adjustment, arbitration by, 339. 

Adopted Son — 

Within the prohibited degrees of 
marriage in both his own and 
adopted faniOy, 12. 

Whether may be given in adop- 
tion, 49. 

Becomes a natural bom one, 63. 

In all respects save to contract mar- 
riage in own family, and to adopt 
his own natural brother, 41, note, 
63. ' 

Where after-born son, is entitled to 
one-hfth, 54. 

Natural son to four-fifths, 54. 

In Bengal, one-third, 54. 


Adopted Son, continued — 

In Southern India, 54. 

Loses natural rights, 54. 
Estrangement does not extend to 
social relations, 54. , 

Cannot marry within prohibited de- 
grees, 64. 

With regard to mourning, family 
connexion subsists, 54. 

Succession to property of childless, 
64. 


Goes to heir of adoptive father, 
55. 

Father of, cannot claim, 55. 

Severance of, from his family, so 
complete that no mutual rights 
as to succession can arise between 
them, 58. 

On death of widow, his heir, 60. 

Right of, to succeed to shro triyam, 
134. 

When an, dies without issue, 224. 

Descent of property, 224. 

Law applicable to, and natural son 
alike, 230. 

Adopter’s Family — 

One member of, cannot inherit pro- 
perty of one taken out of family 
by adoption, 68. 

Adoption — 

Resorted to where no natural bom 
son, 4. 

Ceremony of, especial import as 
regards inheritance, 4. 

Though secondary consideration, 4. 

Primary object to save soul from 
Put, 4. 

General observations, 17. 

Based on spiritual necessities, 
17. 


Marriage directed to sonship, 17. 
For performance of exequial 
rights, 17. 

On failure of, Hindoo must adopt,* 

17 . 

Put in force on failure of male 
issue, 17. 
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Adoption^ continued-^ 

Future happiness of Hindoo de- 
pendB on performance of obse- 
quies, 17. 

Payment of debts, 17. 

Dread of Put or hell, 18. 

From which son delivers, 18. 

Formerly eleven kinds of sons, 18. 

Legitimate son principal one, 18. 

Son given in, preferable one amongst 
those obtained in that mode, 18. 

Now only three kinds of, 18. 

By birth or aurasa, 18. 

By adoption, dattaka, 18. 

By kri trims., or son made, 18. 

Kritrima form of, prevails in Mi- 
thila, 18. 

Some difference in several schools 
of, IG. 

Dattaka, Chandrika, and Mimansa 
chief authorities on, 19. 

Where they diflfer, all schools follow 
the former customs of the, 19. 

Greeks on, 19. 

Customs of the Romans on 19. 

Mahommedan law of, same as Eng- 
lish, 22. 

By Hindoo law adopted son be- 
comes as natural born son, 22. 

Loses rights in native family, 

22 . 

If adoption invalid, his natural 
rights remain, 22. 

Exception to rule, 22. 

After-born son supersedes adopted, 

22 . 

He receives one-fourth as con- 
sideration for removal from his 
own family, 22. 

Unless on death of natural born 
son, where he receives the whole, 
subject to charges, 22. 

Widow may perform obsequies on 
failure of son, 22. 

In her default by brother, but not 
with same eff'ect as son, 22. 

Childless widow cannot be com- 
pelled to adopt, 23. 

Presumption in favour of, 23. 

Must be strictly proved, 23. 

Evidence of, 23. 

Natural born sons, 23. 

Performance of exequial rites, no 
difficulties in, when natural born 
sons, 23. 

It is not son’s performance that 
saves from Put, 24, 45. 

But his birth, 24, 45. 

Civil tribunals regard only civil 
rights, 24. 


Adoption, continued — 

But religious element cannot be 
excluded, 24. 

Father may adopt whom he will, 
24. 

Who may adopt — 

Sonless man, 25. 

Who is, 25. 

Man is absolved from debt by birth 
of son, 25. 

Consent of wife not essential, 25. 
Act of husband alone, 25. 

Wife may join in, 25. 

May enure for benefit of both, 
25. 

Whether a father, having given 
away an only son, may ^opt 
another, 25. 

Who included in legitimate is- 
sue, 25. 

Son, 25. 

Gi::andson, 25. 

Great-grandson, 25. 

All stand in relation of sons as 
to inheritance and religious 
ceremonies, 25. 

Not necessary where male issue, 
25. 

One destitute of male issue only 
can adopt, 25. 

Grandson by daughter — 

Two individuals cannot adopt 
same son, 26. 

Except in case of one nephew by 
several uncles, 26. 

Uncle cannot adopt a nephew 
already given, 26. 

Nephew given in by father as 
sudha dattaka cannot be adopt- 
ed by uncle, 26. 

Must be valid when made, 26. 
Defects cannot be cured, 26. 
Where male issue incompetent to 
the performance of funeral rites, 
father without male issue may 
adopt, 26. 

Disqualifying causes, 26. 
Degradation from caste, 26. 
Insanity, 26. 

Disease, 26. 

Where father converted to 
Christianity, 26. 

Effect of Act xxi. of 1850, 26. 

Can the father adopt ? 26. 

What would be the right of the 
adopted son, 26. 

On conversion of son to Chris- 
tianity, can father deprive him 
of a portion of inheritance by 
adopting son ? 27. 
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ADOFnoK, continued-- 

Successive adoptions, 27, 57. 
Where purposes o£ first &il, 27. 
Only one can be adopted at a 
time, 27. 

Second during lifetime of first 
adopted son, 27. 

Acquiescence in division of pro* 
perty by the father, 27. 

In case of death, disinheritance, 
another may take place, 30. 

Undivided brothers — 

Made regardless of rights in- 
juriously affected by it, as by 
one of two, 30. 

Who cannot adopt — 

Unmarried men, 31. 

Widower, 31. 

Wife or widow, 31. 

May adopt on behalf of hus- 
band, 32. 

Becomes son of both, 32. 
Performs funeral rites of both, 

32. 

By widow, with consent of hus- 
band’s relatives in Madras, 33. 
In Bengal, husband’s assent in- 
dispensable, 33. 

In Behar, husband’s permission 
necessary, 33. ' 

Leave of kindred not sufficient, 

33. 

Where specific child named, 33. 

Query, Can she adopt a second 
in the event of his death ? 33. 

Where authority general, 34. 

How to be adopted — 

Verbal authority 34. 

Under authority granted by 
minor, wards without authority 
of court of wards, 34. 

Dancing girls — 

May adopt females, 34. 

Disqualifying circumstances — 
Blind, 35. 

Impotent, &c., 35. 

Minors, 35. 

If married may adopt, 35. 
Lunatic, 35. 

Outcaste, 35. 

Who may give, 35. 

Father, 35. 

Mother, 35. 

Brother, 36. 

Uncle, 36. 

Who may be adopted — 

Must be the son of woman whom 
adopter might have married, 
86 . 

Befiection of ia son, 86. 


Ai> 0 Fri 027 , continued — 

Brother, 87. 

Paternal and maternal uncles, 
87. 

Daughter’s son, 37. 

Sister’s son, 37. 

Brother’s sons or nephew must 
have been filiated, 87. 

But a childless brother is de- 
livered from Pftt on birth of 
a brother’s son, 37. 

Selection of a stranger in prefer- 
ence would not invalidate, 87. 

In Bengal, he may be superseded 
for a stranger, 37. 

In Benares, his adoption not 
essential, 37. 

According to Nanda Pandita, a 
woman may not affiliable a bro- 
ther’s son, 37. 

So that, when woman is adopt- 
ing with sanction of husband, 
she must not select one with 
whose father she could not 
marry, 38. 

If the woman derives spiritual 
benefit, her interest in adop- 
tion greater than is supposed, 

38. 

Reason of prohibition of Nanda 
Pandita, 38. 

Can a married man adopt a boy 
with whose father the wife of 
such married man could not 
have intermarried? 88. 

Sister’s son, 38. 

Daughter’s son, 88. 

May be affiliated by Soodras, 88. 

In Madras— 

They may be adopted, 88. 

Such are allowed to all classes, 
at all events when no others 
are procurable, 38. 

For the three superior tribes, a 
sister’s son is nowhere men- 
tioned, 88. 

One with whose mother the 
adopter could not have legally 
married, must not be adopted, 

39. 

Not yet decided whether a Soodra 
can make a legal adoption of a 
sister’s or daughter’s^ son, can- 
not adopt her uncle’s sop, 42. 

In Madras there can be no, where 
blood relationship between 
adopter and adopted son*t 
mother as would prohibit mar- 
riage with her in her maiden 
state, 42. 
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Adoptioit, emtinued-^ 

In Bach adoption is valid^ 

By Yaisyaa of hia sister’s son is 
valid, 42. 

Daughter’s son, 42. 

A Brahmin having a daughter and 
daughter-in-lavr living, nor if 
adopted can such son adopt 
his wife*S sister’s sou, and make 
him heir to grandfather’s pro- 
perty, which would pass to 
daughter-in-law on Brahmin’s 
death, and after to his 
daughter, 42. 

In Madras, exception to the rule 
where custom permits of 
daughter’s or sister’s son, 42. 

Only son, 43. 

When made, is according to Hin- 
doo law valid, 43. 

Result of the authorities, 43. 

Dwyamushyayaua, 43, 46. 

Orphan, 49. 

Cannot be adopted, 49. 

To constitute a valid, there 
must be a giving as well as 
receiving, 49. 

Illegitimate son cannot be adopt- 
ed, 49. 

Whether an adopted son may be 
taken in, 49. 

Same caste as adopter, 49. 

Same Gotra, 49. 

Soodra may adopt son from 
different Gotra or family, 49. 

It is now merely matter of con- 
science, 49. 

Natural brother, 60. 

Adopted son cannot adopt his 
natural born brother, 60. 

Nor inherit property of brother 
acquired by adoption, 60. 

Dancing girl may adopt females, 
60. 

Age bars, 60. 

How determined, 60. 

Chudavarana, tonsure or shaving 
the head, 60. 

Oopanayana or investiture of the 
thread prevent, 60, 61. 

Datta Homam, 60. 

Period at which it takes place 
amongst the different tribes, 
61. 

Natural father, 61. 

^ One initiated in tonsure in name • 
and family of, incapable of, 61. 

Any one on whom adopter may 

• legally perform Oopanayana 


Adoption, continued — 

rite may be affiliated ab a 
datt. son, 62. 

One not so qualified may be 
adopted in Mithila, 62. 

Oopanayana and tonsure, 62. 

May be annulled and ’ reper- 
formed, 62. 

By putreshti or sacred fire, 62. 

Whether illegal, curable, 62. 

By lapse of time, 62. 

Undisputed possession by illegally 
adopted sou will protect him 
only under statute of limi- 
tation, 62. 

This is questionable, 62. 

Marriage, 52. 

Absolute bar to adoption, 62. 

With Soodras, only pbstacle, 62. 

In Bombay, a married man may 
be adopted being a Sagotra, 62. 

Effects of, 53. 

Relationship with natural family 
ceases, 53. 

Connected with adoptive family 
lineally and collaterally, 53. 

Inherits from lineal and collateral 
branch, property to which ho 
would have succeeded if na- 
tural born son, 53. 

Acquires rights of son in heredi- 
tary moveable property of 
adoptive father, 63. 

Cannot be deprived of such rights 
by second, 53. 

Adopted son becomes as a natural 
born one, 53. 

In all respects save to contract 
marriage in own family, 63, 67. 

And to adopt natural brother, 
41, note. 

Rights and duties in adoptive 
family, 63. 

Becomes as a natural son, 63. 

Enjoys right of succession in new 
family, 63. 

And discharges the duty of per- 
forming exequial rites, 63. 

His right of succession attaches 
to his entire property, real and 
personal, 54. 

And self-acquisitions undisposed 
of by father, 64. 

If adoptive's father is disqualified, 
the adoptive son can inherit 
nothing from him, 64. 

But is entitled to maintenance, 
64. 

This rule must be taken with a 
qualification, 64. 



INDEX. 


437 


Adoption, continued — 

Exception — 

Where after bom son, 54. 
Adoptive son entitled to one-fifth, 
54. 

Natural son to four-fifths, 54. 

In Bengal one-third, 54. 

In Southern India one-fourth, 54. 
Soodras both share equally, 64. 

Adopted son loses his natural rites, 
54. 

Estrangement does not extend to 
social relations, 54. 

He cannot marry within the pro- 
hibited degrees, 64. 

With regard to mourning, family 
connection subsists, 54. 

Succession to property of childless 
adopted son, 65. 

Goes to heirs of adoptive father, 
65. 

Father of adopted son cannot 
claim, 55. 

Widow of adopting father 
succeeds if adoptive son leaves 
no widow, 55. 

Invalid adoption no right to 
maintenance, 55. 

Disinheritance on adoption of 
second son, 27, 67. 

Cancellation, 58. 

Cannot be annulled except for 
cause not justifying disinherit- 
ance, 58. 

In this respect differs from Greek, 
58. 

Limitation, 58. 

In a suit to set aside, the time ii 
to be reckoned from date of, 58. 
If the members of the family 
seeking to set it aside have not 
known of it, 68. 

At suit of adopted son for share 
of ancestral estate does not run 
till allotment has been de- 
manded and refused, 58. 
Whether a member of the adop- 
ter’s family can inherit pro- 
perty of one taken out of that 
family, 68. 

By widow, 59. 

Son becomes heir of deceased 
husband, and the title of merges 
in that of guardian, 59. 

Sale of property by widow previous 
to, 59. 

Widow possessed only a very re- 
stricted life interest in the 
estate, 60. 

By widow under power, 60. 


Adoption continued — 

Death of adopted son, 60. 

Widow his heir, 60. 

Effect of ICritrima form of, 60. 

See Mithila, 60. 

Need not be in writing, 61. 

Intention, 61. 

Mere, insufficient, 61. 

Must be actual adoption, gift, and 
acceptance, 61. 

Absence of ceremonies does not 
make invalid, 61. 

Kritrima, 61. 

Confined to Mithila, 62. 

Malabar. — See Malabar, 62. 

Can a boy given and received in 
adoption after attain ing'majority, 
should he find that he has been 
prejudiced in his interests, dis- 
claim the adoption and insist on 
the rights he possesses by birth 
in the property of his natural 
family, 62. 

An impotent man cannot adopt, 105. 

By wife under authority invaUdates 
a will, 162. 

Right of natural family to inherit 
property acquired by, 228. 

When an adopted son dies without 
issue, 224. 

Adopted child is in most respects 
precisely similar to posthumous 
son, 253. 

Sons born after, 330. 

Right to partition, 330. 

Adoptive Family — 

Adopted son connected with lineally 
and collaterally, 53. 

Inherits from lineal and collateral 
branch, property to which he 
would have succeeded if natural 
bom son, 53. 

Acquires rights of son in hereditary 
moveable property of, 63. 

Cannot be deprived of such rights 
by second adoption, 53. 
Adoptive Son — 

Enjoys rights of succession in new 
family, 63. 

And discharges duty of performing 
exequial rights, 53. 

His right of succession attaches to 
entire property, real and per- 
sonal, 54. 

And self-acquisitions undisposed of 
by father, 64. 

Inherits nothing if adoptive father 
disqualified, 54. 

But is entitled to maintenanoe^ 
Adultebbb. — S ee Adultsrt. 
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Adulterous Widow— ‘ 

Whether entitled to maintenance, 

87. 

Adultebt — 

Severance of contracts of marriage 
by wives, 8. 

SupercessioD, 8. 

Maintenance when committed, 8. 

A crime in both parties, 8. 

By Hindoo and Mahommedan law, 

8 . 

Penal code makes it so in the man, 

8 . 

Code Napoleon, 8. 

Husband not entitled to damages 
against adulterer, 8. 

Uncondoned, bars suit for mainte- 
nance, 95. 

See IlJHERITANCE, 271. 

Adverse Possession. — S ee Property, 
76. 

Attectionate Kindred, wealth re- 
ceived from. — See Partition, 
406. 

After-born Son. — S ee Adoption. 

Takes four-fifths, 64. 

Adopted son one-fifth, 64. 

In Bengal one-third, 64. 

In Southern India one-fourth, 64. 

After-born Sons — 

Bight of, to partition, 328, 329. 

Where several, 329. 

If none, nor united sons, the divided 
sons inherit father’s share, 330. 

Provision for. — See Partition, 347. 

Provision for partition of, 391. 

Bars adoption, 60. 

How determined, 60. 

Chudavarana, tonsure or shaving 

, the head, 60. 

Oopanayana, or investiture of the 
threa(i, prevent adoption, 60. 

Adoption restricted to no particular, 
61. 

Of person selected for adoption 
must be such as to admit of ton- 
sure being performed in adopter’s 
name and family, 61. 

Limitation of, overruled in Bengal, 
61. 

In Mithila, son of mature, may be 
adopted, 61. 

Not cause of partition, 848. 

But of apointment of son as mana- 
ger, 848. 

His acts bind the family property, 
849. 

But consent necessary to alienation, 
849. 


Agnate Succession— 

Preferred by Hindoos, 221. 

Agriculture — 

Practice of, pursued apart, evidence 
of separation, 418. 

Property acquired by.— See Par- 
tition. 

Alienation — 

Father cannot alienate ancestral 
property without concurrence of 
sons, according to Mitacsbara, 
76. 

Bengal follows same rule with 
respect to, 76, 

Father has otherwise unreserved 
power of, over all he possesses, 
75. 

By manager without authority, will 
cause diminution in amount of 
his share, 83. 

But should this exceed value of 
share, suplus is not a debt, 83. 

His separate acquisitions, however, 
are liable, 84. 

By widow, crown taking by escheat, 
has power to impeach, 87. 

Gift inter vivoSf 106. 

Hindoo competent to make, 106. 

Query, If given to one son in ex- 
clusion of the others, 106. 

Gift binding as against alienee, 
106. 

Manasaputra, 106. 

Gift to cannot be set aside on the 
the ground that a mistake was 
made in supposing that the donee 
could perform his* funeral rites, 
106. 

For payment of a debt of an un- 
divided Hindoo by widow, 106. 

A father-in-law although of the 
Beddi caste cannot disinherit his 
heir in favour of his son-in-law, 
107. 

By childless widow where collateral 
heirs of husband, 107. 

For religious, &c., purposes, more 
enlarged powers, 107. 

For worldly purposes, must show 
necessity, 107. 

Where she obtains consent of kin- 
dred, 107. 

Property escheated to the crown for 
want of heirs, 108. 

Crown would have the same right 
of impeaching, unauthorised by 
widow, 108. 

In default of male issue, widow 
succeeds to husband’s estate 
without power of, over what de- 
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Auekation, continutd-- 

volves upon his heirs after her 
death, 108. 

As to the rights of the widow in 
property of her husband, 108- 
126. 

Btridhana no restrictions on, by 
widow, except land, the gift of 
husband, 126. 

Will excluding one of four sons 
from the family estate, 131. 

Each holder of a shrotriyam con- 
ferred for life, can make, of his 
own interest only, 132. 

' Construction of, from generation to 
generation, 134. 

Toras goras, 134. 

Zemindar cannot make, of zemin- 
dari, 136. 

Estate and power of zemindar to 
encumber and alienate, 135. 

Of share of undivided family pro- 
perty, 136. 

Partition, 136. 

By one of sevei*al joint owners 
without consent of the rest is 
invalid for others* share, 137, 
note. 

In Bengal it is good for his own, 
187, note. 

Malabar law, sale by consent of all 
the members of the tarawad, 
139. 

Consent of the anandravar is 
necessary, 139. 

Personal property, whether per- 
sonal or self -acquired, is alien- 
able, 140. 

Property acquired or recovered is 
by will alienable, 140. 

Conflicting opinions as to existence 
of testamentary power, 141. 

Ancestral real property cannot be 
alienated at pleasure, 147. 

In Bengal, unequal distribution, 
among sons, of personally ac- 
quired property or ancestral 
moveable, 147. 

A man cannot bequeath what he 
could not bestow by deed of gift, 
or partition, 148. 

Extent of power of bequests in 
Madras, 150. 

Judgments in favour of wills, 160. 

Judgments against recognition of 
wBls, 152. 

By childless zemindar, by will or 
deed of such partitions of his 
estate as would not vest in wife 
without his consent, 158. 


Alienation, continued — 

Effect of provision against, in par- 
tition deed, 158. 

Testamentary disposition regulated 
by Hindoo law, 168. 

Direction that property shall go in 
male line, 158. 

Eights of widow of one of heirs in 
such case, 158. 

By will in North-Western Pro- 
vinces, 160. 

In Madras, a man in possession 
without male issue, kinsman co- 
parcener, may devise ancestral 
and self-acquired property, 161. 

Testamentary power, co-extensive 
with independent right of, inter 
vivoSf 167. 

Of immoveable ancestral property, 

169. 

Without consent of sons, 170. 

Where minors consent, dispensed 
with, 170. 

Of moveable ancestral property, 

170. 

Unqualified dominion over per- 
sonally acquired only, 171. 

In Bengal, concurrence required 
only in case of ancestral im- 
moveable property, 171. 

Incapacity arising from personal 
causes, 172. 

Of stridhana by wife or widow, 
183, 186. 

Immoveable property cannot be 
disposed of by widow at her 
pleasure, 192. 

Nor that inherited from her son, 
193. 

In Bengal, by father without con- 
currence of son except in case 
of land inherited, 232. * 

In Benares and Southern India, 
may be anticipated by parti- 
tion without consent of father, 
232. 

Or voluntarily, according to all 
the schools, 233. 

By Karanavan, 810. 

Of moveable property at his own 
discretion, 310. 

But immoveable property requires 
consent of chief anandravar, 
310. 

Consent of family necessary to 
manager of estate, 349. 

Consent of co-sharers necessary to 
valid, of joint property beyond 
alienor’s share, 881. 

In Bengal, assignment of pro- 
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Alixkation, continued'^ 

prletor’a own sliare, even before 
partition, S81. 

In Madras, co sharer may alien his 
i^are, which is liable to be sold 
in execution on a judgment ob- 
tained in tort, S81. 

Family property cannot be alien- 
ated even for a good purpose, 
412. 

If made by a parcener on his sole 
account does not bind the family 
property unless effected for the 
benefit of the family, 412. 

Amta Santana. — See Inheritance, 
806. 

Anandravar. — See Malabar Law, 
189, 310. 

Powers and duties of, 310, 311. 

Ki^ht of maintenance, 313. 

Ancestral Property, 73, 75. 

Sons have with father co-ordinate 
right in property, 75. 

Must divide equally, 75. 

Cannot alienate without concur- 
rence, 75. 

According to Mitacshara, property 
is inalienable as regards interest 
of parceners, 75. 

What is ? 76. 

In real poperty right limited, and 
male issue of occupant, if free 
from disqualifying defects, pos- 
sess interest equal to that of 
occupant, 76. 

Cannot alienate or assign unequal 
shares, 76. 

Property lost but recovered is not, 76. 

But self acquired, 76. 

Unless recovered by use of patri- 
mony, 76. 

Whether, or self-acquired is alien- 
able, 1 40. 

In Madras, a Hindoo in possession, 
without issue, male kinsman or 
co-parcener, may devise, 162, 167. 

Testamentary power over, in Mad- 
ras, 167. 

Immoveable, 169. 

Concurrence of eons, 170. 

Widow’s right to succeed to, 257. 

Only where partition has taken 
place, 257. 

Or where property has vested in 
husband, by survivorship, 257. 

Sons being co-proprietors with 
father, have right to mainten- 

^ ance out of, 825. 

In Madras, sons may enforce divi- 
sion of, from father, 827* 


Ancestral Property, continuedr -^ 

One son may claim it, 828. 

As to compulsory division of.— See 
Partition, 846. 

In Bombay, sons entitled to divi- 
sion of, 850. 

Lost but recovered, becomes self- 
acquired, but not within the rule, 
851. 

In Madras, sons or grandsons com- 
pelled division of, 353. 

Decision of the High Court, based 
on erroneous quotation from 
Menu, 858. 

Equal distribution of. — See Parti- 
tion, 868. 

In Madras, sons may demand par- 
tition of immoveable, 869. 

In Benares, unequal distribution of, 
and immoveable self-acquired 
property prohibited, 369. 

Opinions of old authorities, 871. 

Father entitled to two shares of, 
371. 

Distribution between father and 
only son, 372. 

Property acquired by use of patri- 
mony is, 373. 

Ancestral Moveable Property. — 

In Bengal may make unequal dis- 
tribution of, among sons, 147. 

Andhra is the name for Telingana. 

Annullment of Adoption — 

Cannot take place for any purpose 
which would not jus^y disin- 
heritance, 80. 

Apparent. — See Heir. 

Appointed Daughter, 275. 

Apportionment — 

Of payment of debts with consent 
of creditors, 825. 

Arbitration — 

Partition by, 839. 

Arbha Form op Marriage, 4. 

Assets — 

Make heir liable pro tantOf 65. 

In Benares, debts of father binding 
on son whether there are, or not, 
65. 

If no obligation, only moral, 65. 

Grounds of the liability of the heir 
discussed, 65. 

Heir bound whether he succeed to, 
or not, 66. 

Keasons, 66. 

Do the debts of the father become 
payable out of his, even in the 
hands of his heir on demand from 
his guardian ? 68. 

Payment of debts where, 77. 
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Assets, continued — 

Creditors may follow, 78. 

Where no, 85. 

In Bengal, obligation of son to pay 
debts depends on existence of, 
85. 

In the country governed by Mitac- 
shara, father’s debts must be 
paid irrespective of, 85. 

Association— 

Presumption in favour of. — See Pae- 
TITION, 416. 

Rebuttal, 416. 

Question of, one of fact, 416. 

Assoora — 

Form of marriage, 4. 

Should never be observed, 5. 

A marriage may be contracted by 
Brahmiu, 5. 

Augmentation — 

Of common fund, 363. 

Of common stock by agriculture, 
commerce, &c., acquirer entitled 
to an equal distribution, 396. 

Aueasa, or son by birth. — See Adop* 
TION. 

One of the three kinds of sons, 18. 

Authority.— S ee Manager, Debt. 


Barren Daughter — 

Order of succession of. — See 
Stridhana. 

Barrenness — 

Where wife put away on account 
of, 12. 

Entitled to maintenance, 12. 

In women, not disqualification for 
inheritance, 103. 

Barrenness op Parents — 

Objects of marriage frustrated by, 
4. 

Adoption resorted to, 4. 

Bastard.— S ee Illegitimate Chil- 
dren. 

Marriage of daughter of, 9. 

One of shaster caste may contract 
marriage with daughter of, 9, 10. 

Bight to maintenance, 238. 

Soodra bastard’s right to inherit, 
238. 

Bebuttability of presumption where 
opportunity of access, 240. 

Behae — 

Buie as to adoption by widow, 83. 

Benamee — 

Purchase by member of a joint fa- 
mily does not render the pro- 
perty self-acquired, 305. 


Benares and places where Datt. Mi- 
mansa prevails, 37. 

The adoption of a brother’s son is 
not essential, 37. 

Minority lasts till sixteen, 63. 

Debts of father binding on son, 
whether foimer left property or 
not, 65. 

See Property, 76 . 

As to power of widow over immove- 
able property in, 127. 

Where the Mitacshara prevails, a 
father cannot by will exclude his 
son, 161. 

Order of succession to stridhana 
in, 198. 

Order of succession of daughter in, 
276. 

Daughters’ sons succeed in de- 
fault of daughters, 278. 

Right of widow to partition in, 
337. 

Unequal distribution of ancestral 
property of whatever kind, and 
immoveable self -acquired pro- 
perty, prohibited, 369. 

Benefit to the soul of the ancestor 
is not the only principle with re- 
gard to right of succession, 231 . 

Bengal — 

Buie as to adoption by widow, 83. 

And where Dat. Chan, prevails. — 
See Adoption. 

A brother’s sons may be super- 
seded in, for a stranger, 37. 

A sister’s sou cannot be adopted in, 
42. 

Dattaka form of adoption prevails 
in, 51. 

Limitation of age for adoption in, 
overruled, 51. 

Adopted son inherits one-third, if 
after -born son, 64. 

Minority lasts till fifteen, 63. 

See Property, 75. 

Women have absolute power over 
stridhana, except land given by 
husbands, 126. 

Alienation in — See Alienation, 
137, note. 

Unequal distribution among sons of 
personally acquired property or 
ancestral moveable, 147. 

Factum valety 147. 

A man may alienate his possessions, 
inherited or acquired, 161. 

The only restriction is if the tes- 
tator has sons, 161. 

Power of father over ancestral im- 
moveable property, 171. 
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Order of •msoeBBion of^ 200. 

Order of descent of strldhana, 200. 
Order of succession of daughters in, 
276. 

Eule applicable in. every possible 
case, 277. 

See DAtTGHTEBS, 277. 

Daughter’s sons succeed in default 
of daughters, 278. 

Father succeeds in preference to 
mother, 287. 

Father’s consent necessary to parti- 
tion, 317. 

Right of widow to partition in, 
837. 

Periods of partition in, 343. 

R.ight to partition is at father’s in- 
stance, except in case of civil 
death or degradation, 345. 

Claim upon ancestral property, 346. 
Menu refers only to recovery of lost 
ancestral property, 346. 

Father cannot make partition of 
ancestral immoveable property, 
unless mother past child-bearing, 
847. 

Self-acquired moveable and im- 
moveable property, his own con- 
sent alone is requisite, 347 . 
Benares and other schools differ 
from, as to division of ancestral 
estate, 347. 

Mention of sisters has reference to 
disposal in marriage, 347. 

The doctrine of the cessation of the 
mother to bear children, is not 
generally adopted, 347. 

The volition of the father and the 
mother's incapacity must co- 
exist 347. 

Provision for after-bom sons, 347. 
The rule with regard to mother 
being past child-bearing, refers to 
any wife, 348. 

Self-acquisition in, 355. 

Ancestral property recovered, is 
self-acquired, 356. 

Special rule as to land recovered, 
357. 

Father may make unequal distri- 
bution of self -acquired property, 
as well as moveable ancestral, 
869. 

Assignment of proprietor’s own 
share, even before partition, 
381. 

Acquirer using joint-stock, has two 
shares on pai^tion, 895* 


BeKOAL EEGUIATlOir— 

Eeserres to Hindoos, Mahomme- 

' dans, their laws of inheritance, 
marriage, and caste, 1. — See In- 
TEODUCTION. 

Bbteothal — 

Is absolute marriage, 7. 

If woman die before consumma- 
tion, entitled to all the rights, 
and incurs duties of widowhood, 
7. 

Ceremony of, 8. 

Before, contract may he broken, 9. 

Birth — 

At moment of, man becomes father 
of male issue, and is absolved 
from debt to progenitors, 25. 

Mode of acquisition, 75. 

Indefeasible inchoate right created 
by, 75. 

In Peninsula and North India, sons 
have with their father by, co- 
ordinate concern in ancestral pro- 
perty, 75. 

So he must divide it equally, 75. 

And cannot alienate without their 
concurrence, 75. 

In this school as regards interest 
of parceners, it is inalienable, 
75. 

Bengal follows same rule with re- 
spect to partition, 75. 

Father has otherwise an unreserved 
power of alienation over all he 
poBsesses, 75. 

Creates co-proprietorship with his 
father, 232. 

In Bengal, inheritance defeasible by 
father, without concurrence of 
BODS, except in case of land in- 
herited, 232. 

In Benares and Southern India, 
alienation may be anticipated by 
partition, without consent of 
father, 232. 

Or voluntarily according to all the 
schools, 233. 

Blind Person. — See Inheritance. 

Disqualified for inheritance, 99. 

Blindness — 

Disqualifies for adoption, 85. 

Bombay. — See Inheritance, 304. — 
See Stridhana, 211. 

A married man may be adopted, 
being a Sagotra, 52. 

Stepmother’s right of guardianship 
for minor, prior to paternal uncle, 
63. 

Order of succession of daughter* 
in, 276. 
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Bovbat, contifimd-^ 

As to whether daughter’s sons 
BtLooeed in default of daughters, 
278. 

Sisters succeed to estate of de- 
ceased brother, if separately ac- 
quired by their father in prefer- 
ence to their father’s brother’s 
sons, 296. 

Order of succession in, 804. 

Three periods at which partition of 
ancestral estate takes place, 842. 

Death of parents, 342. 

During joint lives, if mother be past 
(^ild-bearing, 842. 

With father’s consent at any time, 
842. 

Circumstances justifying partition 
without, 343. 

Where father incapable, partition 
with consent of eldest son, 343. 

This opinion refuted, 343. 

Lost property recovered is self- 
acquired, 356. 

This applies to moveable property 
at Madras, 356. 

In Bengal, and to both moveable 
and unmoveable property, 356. 


Books— 

Partition of.— See Paktition, 401. 

Must go to the learned, 412. 

Brahma — 

Form of marriage, 4. 

Nuptials only practised by good 
men, 

Brahmins — 

May contract an assoora mamage, 

Soodra may contract marriage, 5. 

Period of marriage of, 5. 

Girl not married before maturity 
forfeits caste, 6. 

Oopanyana amongst, should be per- 
formed at age of eight, 51. 

Property of, taken by king by 
escheat, 301, 302. 

Breach op Promise ar Marriacb — 

Does not entail special conse- 


quences, 9. 

Where may lawfully take place, 9. 


Bride — 

Nuptial right where not a virgin, 5. 


Bridegroom — 

Gifts to be restored to, when bride 
dies before marriage, deducting 
charges, 214. 


Brother— 

Contract of marriage of sister by, 6. 
Cannot give away younger in adop- 
tion, 86. 


Brother, continued -^ 

Not a reflection of a son, 37. 

Gets woman’s perquisite, 214. 

Not included in the descendants of 
a, 164, 166. 

Widow of undivided cannot sepa- 
rate and take his share, 298. 

Where one associates with another 
in developing the property, 
863. 

Brothers— 

And their descendants without the 
prohibited degrees of marriage, 
12 . 

Marriage of younger before elder, 

12 . 

The undivided brothers succeeding 
to the property of an undivided 
brother are bound to pay his 
debts, 107. 

See Inheritance, 290. 

Order of succession of, 291 . 

Where re-united, 292. 

Expenses of initiation of, 326. 

Partition amongst, alters line of 
descent, 336, 

Daughters do not inherit, 295. 

Grandsons are not in direct line of 
heirs, 294. 

Son inherits and performs obsequies 
to his uncle without preferable 
heirs, 37. 

Delivers childless uncle from Put, 
37. 

The selection of a stranger for adop- 
tion would not invalidate the rite, 


37. 

In Bengal, may be superseded for a 
stranger, 37. 

In Benares his adoption is not essen- 
tial, 37. 

Nanda Pandita says a woman may 
not afi&liate a brother’s son, 87. 

She must not select one with whose 
father she could not legally marry, 


37 . ... 

Sons share on partition with their 


uncles, 379. 

Buildings. — See Property, 74. 


Bundhus. — See Inheritance. 
Derivation of, 227. 

Are of three kinds,*228. 
Bunyans.— See Marriage, 7. 


C. 

Caranesb Law, — See Inheritance, 
806. 

Canara— 

Females only inherit, 807. 
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Caicckllatiok — 

Adoption cannot be annulled for 
cause which would not justify 
disinheritance, 58. 

Differs from adoption by Greeks, 
58. 

Cakbugb Boad — 

Not divisible, 412. 

Caste, or class. — See Makriaoe. 
Degradation from. — See Adoption, 
Christianity. 

Laws of, reserved to natives, 1. 

Not confined to their own foimof 
marriage, 5. 

Brahmin may contract assoora, 5. 

A Soodra a Brahmin, 5. 

Forfeited, if Brahmani girl not mar- 
ried before njaturity, 6. 

Both parties to marriage must be- 
lobg to the same, 9, 10. 

Soodra an exception, 9. 

Women cannot marry into lower, 9. 
Illegitimacy is not an absolute dis- 
qualification, 9. 

The Shaster may contract marriage 
with daughter of bastard, 9. 

The law as regards marriage between 
individuals of different sects is 
directory, 10. 

Decision questionable, 12. 

Loss of intercourse between hus- 
band and wife ceases, 12. 

If on the side of a sonless female, 

12 . 

If she have a son, he is bound to 
maintain her, 12. 

Prohibited degrees not to be in- 
fringed, 12. 

The i^opted son must be of the 
same, os adopter, 49. 

Casting Lots — 

Partition by, 839. 

Ceremonies — 

Debt incurred for, must be reason- 
able, 84. 

Marriage, 84. 

Cessante ratkme ce^sat ipse Zex, 107. 
Charges on Inheritance — 

Estate descends charged with en- 
cumbrances, 77. 

First, debts and obligations in 
nature of legacies, 77. 

Second, certain specific duties, as 
marriage, &c., 77. 

Third, maintenance, 77. 

Obsequies, 77. 

Oopanayana, 77. 

‘ Payment of debts, 77. 

Order of payment, 78. 

Priority amongst classes, 78. 


Chargeson Inheritance, continued^ 

Where creditor takes a pledge for 
his debt, 78. 

Capital contnbuting to gains, 78. 

Creditor may follow assets, 78. 

Liability during father’s life, 78. 

Of widow, 79. 

Of managing members, 79. 

Power of to charge ancestral estate 
by loan is limited, 79. 

Debt incurred by head of family, 80. 

Minors, 50, 80. 

For domestic use by slave wife, Ac,, 
82. 

Wife’s debts for necessaries, 82. 

Debts contracted by wife living 
apart from husband, 82. 

Liability of family property, 82. 

Debts contracted by brother for 
support of family, 82. 

But in trade consent necessary, 82. 

Diminution of share on account of 
profuse expenditure, 88, 

If debt exceed surplus, separate 
acquisition is liable, 83. 

Liability of widow’s heir, 84, 

Debt must have been for a good 
consideration, 84. 

Debts due for fines or tolls, 84. 

Suretyship, 84. 

Nuptial debts, 85. 

Money borrowed for use of family^ 

85. 

Where no assets, 85. 

Cause of payment of debts on par- 
tition, 85. 

Friendly gifts, 85. 

Performance of obsequies, 86. 

Expenses of initiation and marriage, 

86 . 

Escheated property, 87. 

Persons under disability, 87. 

Daughters, 88. 

Maintenance, how estimated, 88, 

Whether stridhana is to be included, 
89. 

Where property unproductive, 89. 

Widow and only son, 90. 

Where one of united brothers dies, 
leaving widow and son, 90. 

A mother’s right as between herself 
and her son, 90. 

There is no distinction in the differ- 
ent tribes, 91. 

Half-brother and childless widow, 
92. 

Rights of a brother’s widow having 
a son, 92. 

Rights of father’s wives on partition 
amongst the brothers, 93. 
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ChaEOSS on InHBRITANOB, 

How maiatenancd ig to be provided 
for, 94. 

Residence, 94. 

Rate of maintenance, 94. 

Want of chastity, 95. 

Desertion of husband by his wife, 96. 

Implied agency, 96. 

Polygamy, 96. 

Widow’s right to recover arrears of 
maintenance, 96. 

Where husband’s propei*ty proves 
deficient, 96. 

Qrandm other, 96. 

Stepmother, 96. 

Sisters, 96. 

Daughters, 97. 

Illegitimate children, 97. 

Illegitimate son of Khatri caste, 97. 

See Partition, 325, 326. 

See Malabar, 311. 

Charters of J dsticb for India — 

Reserve Hindoo law atfecting pro- 
perty, and family relations in ex- 
tending English law over natives, 
1 . 

Bengal regulation, 1. 

Madras regulation, 2. 

Bombay regulation, 2. 

Chaste. — S ee Widow. 

Chastisement — 

Personal, of wife, 15. 

Chastity — 

Want of, bars widow from mainten- 
ance, 95. 

Chetriyas — 

Oopanyana should be performed at 
eleven years of age, 5. 

Period of marriage of, 5. 

Childless Widow. — S ee Widow. 

Childless Woman — 

Order of succession to stridhana of 
a, 207. 

Christianity — 

Hindoo converted to, may inherit, 
26. 

Can the father adopt? 26. 

What would be the right of the 
adopted son, 26. 

On conversion of son to, can father 
deprive him of a portion of in- 
heritance by adopting son ? 27. 

Christians— 

Status of native, 318. 

Law regulating succession, 818. 

Estate of native of pure Hindoo 
blood, 319. 

Madras regulations, II. of 1802, 
g. zvii. and III. of 1802, s. zvi. 
oL 1, 819. 


Chrxstuns, eonUnrud-^ 

Effects of conversion to, as to suc- 
cession, 819. 

Hindoo law, 319. 

Rights of members of undivided 
Hindoo family, 319. 

Severance of partnership, 819. 

Ltx loci, act zxi. of 1850, 319. 

Chudavarana— 

Tonsure or shaving the head pre- 
vents adoption, 50. 

Circumstantial Evidence — 
Separation may be inferred from, 
423. 

Civil Death. — See Death. 

Sons inherit equally, in’^^case of, 
233. 

Civil Tribunals — 

Regard only civil rights, 24.* 

But religious element cannot be 
excluded, 24. 

Clothes. — See Partition, 400. 

Co-heirs — 

Partition amongst, 340. 

By arbitration, adjustment, lot, or 
suit, 340. 

Distribution of shares between. — 
See Partition, 367. 

Right to demand partition exists 
only amongst those who are, 
385. 

Exclude those entitled to mainte- 
nance, 385. 

Consequently female members, 
385. 

Comm ensality — 

Separation from does not effect 
division, 219. 

Co-PARCENERY — 

Amongst Hindoos differs from, with 
English, 220. 

Resembles more joint- tenancy, 221*. 
But tenancy in common still more, 
221, note. 

Property descends in, 380. 
Exception in favour of crown, 88 0. 
Principalities, 880. 

Zemindaries, 380. 

Co-proprietor — 

More accurate expression than co- 
parcener, 220. 

Co-proprietors — 

Sons being, with father are entitled 
to maintenance out of ancestral 
property, 325. 

Co-Wife’s Children. — See Strid- 
hana, 217. 

Collaterals — 

Order of Buccession of. — See Strid- 
hana. 
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COIOCBBOB — 

Ddbta originfttmg, in son not liable 
for, 84. 

COirOUBBSKOB OF SOKS — 

In alienation of pi^operty by father, 
170. 

Conjugal Rights— 

Withdrawal of, 15. 

Consent — 

Of parceners necessary where debt 
contracted for trade or charity, 
82. 

Consideration. — See Charges on In- 
heritance. 

For debt must be good to bind, 84. 

Construction op Wills — 

Rules for, 169, 161, 164. 

Consummation. — See Marriage. 

Not* necessary to validity of mar- 
riage, 7. 

Contract op Marriage — 

Fixes the connubial relation of 
parties, 8. 

Draws the woman into widowhood, 

8 . 

Gives her right of inheritance, 8. 

And maintenance, 8. 

Contemporary Wipe. — See Strid- 
BANA, 201. 

Contract — 

Hindoo and Mahommedan law of, 
reserved to natives, 1. 

Conversion to Christianity. — See 
Christianity. 

Corrodies. — See Property, 74. — See 
Partition, 399. 

Couches — 

Not divisible, 412. 

Court op Wards — 

Authority granted to widow by 
minor ward without authority 

, of, 84. 

Creditors.— See Debts. — Charges 
ON Property. 

If one member a minor, must show 
bona jffdes, 66, 80. 

Heir not responsible to, for debts 
of deceased if liabilities exceed 
assets, 67. 

As in case of wife or daughter 
succeeding to husband or father, 
68 . 

May follow assets, 78. 

Apportionment or payment of 
debts with consent of, 825. 

Postponement of debts with con- 
sent of, 325. 

Should see whether they are deal- 
ing with separated or united 
family, 881. 


Crown — 

May impeach unauthorised alien- 
ation by, whose property es- 
cheated to, 108. 

Customs — 

Reserved to natives by charters, 1. 

D. 

Daiva — 

Form of marriage, 4. 

Damages — 

Husband not entitled to against 
adulterer, 9. 

Hindoo law does not provide dis- 
cretionary, on any account, 271. 

Dancing Girls— 

May adopt females, 84, 50. 

Property passes to female issue, 805. 

Datta Homam, 50. ‘ 

Dattaka, or son given. — See Adop- 
tion. 

One of the three kinds of sons, 18. 

Dattaka Chandrika — 

Treatise on adoption, 1 9. 

Followed in preference to Mimuasa 
when they differ, 19. — See In- 
troduction. 

Dattaka Mimansa — 

Treatise on adoption, 19. 

Chandrika preferred when they 
differ, 19. 

Daughter. — See Stridhana, 198. 

Father bound to select husband 
for, 6. 

May contract marriage if relatives 
neglect, 6. 

Grandson by, 26. 

Whether within rule, 26. 

Not liable for debts of father if 
liabilitiea exceed assets, 68. 

Property inherited by, as her 
mother’s stridhan, 198. 

Where acquired as her own strid- 
han, 198. 

Of persons labouring under dis- 
ability entitled to maintenance. 

Living apart from father has no claim 
for maintenance, 97. 

Of disqualified persons, must be 
maintained until married, 101, 
104. 

Passages apparently contradictory of 
their succession, in exclusion of 
the son, relate to the wealth re- 
ceived by the mother at her 
nuptials, 203. 

Son not meant when it is said that 
issue male succeeds on ^ure ol 
204. 
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BAUOHTEa, continued — 

It is right that the son should in- 
herit before the, 204. 

Ist. The woman’s property goes to 
her unaffianoed, 204. 

Heir to property inherited by, from 
father, 211. 

In default of, their issue succeed 
to stridhana, 212. 

Distribution among, according to 
mothers, 212. 

Issue of, succeed on their default, 

212 . 

On failure of, and their issue, 213. 

Bight of, and their issue, confined to 
six kinds of property, 213. 

Woman’s property is an exception 
to the general right of sons, 213. 

Cannot claim untU after surviving 
widow, 222. 

The right of widow to succeed to 
her husband's property, does not 
depend upon her having, 245. 

Smriti Chaudrika holds the con- 
trary, 245, 248. 

In Bengal, widow succeeds, whether 
husband divided or not, 246. 

Cannot claim until after death of 
widow, 247. 

Postponed to widows, 249. 

Take mother’s property equally, 

272. 

Where neither son nor widow come 
next in succession, 272. 

Take as principals in their own 
right, 272. 

Bight of, after death of sonless 
widow, 272. 

If neither son nor widow succeed, 
272. 

They succeed in their own right, 
272. 

On the ground of continuing their 
line of succession, 272. 

Bight of, to inheritance after death 
of sonless widow, 272. 

Immoveable property descends to, 
absolutely subject to widow's 
life interest, 273. 

In preference to brother and issue, 

273. 

Take next after widow, 274. 

Nature of the estate they take, 274. 

Whether property coming by in- 
heritance to, is stridhana, 274. 

Bight of, to succeed in default of 
sons and widows not to be con- 
founded with that of appointed 
daughter, 275. 

Order of succession of, 275. 


DAuaHTEB, continued— 

Between unmarried and married, 

275. 

Between barren and sonless, 275. 
Endowment, what constitutes, 276. 
Order of succession in Bengal, 276. 
In Benares, order of succession of, 

276. 

In Bombay, 276. 

In Mithila, 276. 

In schools other than Bengal, the 
rule of succession is applicable 
only where the family is divided, 

277. 

For there, even the vridow to whom 
daugliter is postponed, can never 
inherit where family ^united, 
277. 

Nor can mother, daughter, daugh- 
ter’s son, or grandmother, 277. 
The southern school classes pro- 
perty of, as stridhana, 277. 

Has no power over, beyond life in- 
terest, 277. 

But greater than that of widov^ 

277. 

Self-acquired property in whatever 
way obtained, they would take 

278. 

Sons in Bengal and Benares succeed 
in default of, 278. 

In Bombay school, 278. 

In Mithila school, 278. 

Grandsons of, not in line of heirs, 
284. 

Daughters of, descent of stops with 
their sons, 284. 

Does not extend to female issue, 
282. 

Sons of, on failure of among 
Soodras, illegitimate sons succeed 
to full shares, 284. 

Were always entitled to half shares, 
284. 

Question raised whether interest of, 
in estate of father is of same 
nature as that of widow, 285. 
Succession in descending line stops 
with son of, 286. 

Where one of several, who succeeded 
as maiden dies leaving sons and 
sisters, 285. 

Where one of several, who has, as 
married woman, succeeded, dies 
leaving sons, sisters, and sister's 
son, 285. 

On failure of issue, estate results to 
father’s heirs, 286. 

Marriage of, 326. 

Expenses of, 826. 
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Dauohte% tonUnutd^ 

Cannot c^m nor share in partition, 

886 . 

Though when property descends 
they may divide equally, 336. 

Partition amongst, does not alter 
Hue of descent, 336. 

Cannot claim partition, 385. 

Cannot claim or share division, 
889. 

Where brothers and sisters are of 
the same tribe, 389. 

Where unmarried entitled to share 
sufficient for celebration of nup- 
tials, 889. 

How calculated, 389. 

Where brothers and sisters of differ- 
ent tribes, 389. 

Of h former wife cannot take her 
father's share, 423. 

Daughter-In-Law — 

Does not succeed to her mother-in- 
law, 295. 

Daughter’s Daughter — 

Inherits in default of daughter’s 
son, 295. 

Daughter’s Daughters — 

Get a trifle from their grandfather’s 
property, 212. 

Descent stops with their sons, 284. 

Does not extend to female issue, 
284. 

Daughter’s Grandsons. — See In- 
heritance, 284. 

Daughter’s Son. — See Daughters, 
278, — Sister’s Son. 

A Brahmin having a daughter 
and daughter-in-law living, can- 
not adopt son of daughter de- 
ceased, 42. 

Succeeds on failure of daughter and 
male issue, 207. 

Order of succession, 284. 

If sons of more than one daughter 
they take per capita, 284. 

Where one of several daughters, who 
succeeded as maiden, dies, leav- 
ing sons and sisters, 285. 

According to law of Bengal, the 
sons alone take the mother’s share 
to exclusion of sisters and sisters’ 
sons, 285. 

Where succession devolves on, 296. 

Not in line of heirs in Mithila, 303. 

Data Krama Sanqraha-— 

Where difference of opinion exists 
as to order of succession the, may 
be relied upon, 302. 

Deap Person— 

DUquallfled for inheritance, 101. 


Death— 

In case of, second adoption may 
take place, SO. 

Presumed after twelve years* ab- 
sence, 75. 

Opens up inheritance, 226. 

Natural, 226. 

Presumption of, 226. 

Civil, 226. 

Loss of caste, 227. 

Presumption of, 230. 

Inheritance kept open in case of 
absence to the sixth in descent^ 
230. 

Debt— 

Man is absolved from, by birth of 
son, 25. 

Presumption that, incurred by head 
of family, is a family, 66. 

Manager may contract, for neces- 
sary purpose, 66. 

If manager contract, not within 
scope of his authority, own un- 
divided share liable, 67. 

Promise of siridhana becomes, and 
must be made good by sons, 
188. 

Son necessary to discharge spiritual 
and temporal, 4. 

Whoever takes assets is liable for, 
65. 

Son liable for father’s as well as 
those contracted on his account 
during minority, 65. 

In Benares, of father binding on 
son, although he left no assets 
65. 

If no assets, obligation moral, 65. 

Ground of the liability of the heir 
discussed, 65. 

Heir bound whether he succeeds to 
assets or not, 66. 

Reasons, 66. 

General rule laid dovm by Cole- 
brooke refers to divided families, 
67. 

Thus where no joint liability con- 
tracted with deceased, unjust to 
hold heir responsible if liabilities 
exceed value of assets, 67. 

As in case of wife or daughter suc- 
ceeding to husband or father, 68. 

Do the, of the father become pay- 
able out of his assets, even in the 
hands of his heir, who is minor, on 
demand from his guardian ? 68. 

Minors may now be sued by their 
guardians, 71. 

Women may contract, use of family 
render husbands liable, 72* 
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Debt, continued '^ 

See Chabgbs ob Pbopebtt, 77. 

Payment of, 77. 

Order of, 78. 

Where creditor has taken pledge 
for, 78. 

Incurred for domestic use, 82. 

How far ancient provisions, with 
reference to payment of, is a 
matter discretionary with the 
court, 85. 

Payment of, 106. — See Adoption. 

A widow cannot alienate property 
for payment of a debt of undi* 
vided Hindoo, 106. 

His brothers succeeding are bound 
to pay his debts, 107. 

See Malabar, 311. 

Payment of, previous to partition, 

325. 

Apportionment of, with consent of 
creditors, 325. 

Postponement of payment of debts 
with consent of creditor, 325. 

Mode of providing for payment of, 

326. 

Contracted after partition, 326. 

Sons bom after partition liable for 
father’s subsequent debts, 326. 

Must be provided for before parti- 
tion, 375. 

Deed — 

Zemindar may alienate such por- 
tions of his estate by, as would 
not vest in his wife without his 
consent, 158. 

Deed op Gift — 

Man cannot bequeath what he could 
not bestow by, 148. 

Defects which disqualify for inherit- 
ance. — See Disqualification 
FOR Inheritance, 98. 

Degradation. — See Disqualifica- 

tion FOR Inheritance, 98-101. 

Cause of disability to alienate, 
172. 

Degradation from Caste— 

Disqualification for performance of 
ezequial rites, 26. 

Where father converted to Chris- 
tianity, 26. 

Effect of the Act xxi of 1850, 26. 

Descendants — 

Of A. includes children and grand- 
children, living at his decease, 
but does not include A.’s brother 
or widow, 164, 166. 

Descending Line — 

Succession in, stops with daughter’s 
son, 285. 


Descent, Line of. — S ee Inherit- 
ance, 221. 

Desertion— 

Of husband, by wife, 96. 

Devise.— S ee Will. 

Different Persuasions — 

Where natives of, what law governs, 

2 . 

Disability — 

Persons under, entitled to mainten- 
ance, except outoaste and issue, 
87. 

Daughters of persons labouring 
under, must be maintained, 88. 
Likewise their childless widows, 88. 
See Alienation, 172. 

Disease — 

Separation between husband and 
wife, on account of, 12. * 

Wife entitled to maintenance, 12. 
Disqualification for performance of 
exequial rites, 26. 

Incurable disqualification for in- 
heritance, 98, 99. 

J ustifying division without father’s 
consent, must be such as to pro- 
duce degradation from caste, 344, 

348. 

Not cause of partition, 848. 

But of appointment of son as man- 
ager, 348. 

His acts bind the family property, 

349. 

But consent necessaiy to alienation, 
349. 

Disinheritance — 

In case of, second adoption may take 
place, 80. 

Disparity of Age — 

Leads to barrenness, 4. 

Disproportionate Enjoyments, 875. 

Disqualification. — See Inherit- 
ance. 

Disqualifcation foe Adoption— 
Impotenoy, 26. 

Blindness disqualifies for adoption, 
35. 

Minor, unless married, 85. 

Lunatic, 35. 

Outcaste, 35. 

See Emancipation Act, xxi. of 
1850. 

Disqualification for Inheritanob — 
Sons of a woman of higher class, 
104. 

Maintenance, 101, 104. 

Adoption, 105. 

Religious institutions, 105. 

Mental and corporeal defects— 
Who are disqualified, 98. 

% P 
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BlSQUALIFICATIOlf FOB lNHlffiITANOE> | 

eonUnued — 

Impotent, 08, 99. 

Outcaste or hie ioeae, 98, 

Lame, 98, 99. 

Blind, 98, 99. 

Loss of limb, 98, 99. 

Hadman, 98, 99. 

Idiot, 98, 99. 

Incurably diseased, 98, 99. 

Dumb, 101. 

Beligious order, 102. 

An enemy to his father, 102. 

A vicious son, 102. 

Dissipation, 102. 

Of the family estates by gaming, 

10^ 

Women, 103. 

Barrenness, 103. 

Defect removed, 103. 

Illegitimacy, 103. 

Sons of a woman married in irre- 
gular order, 104. 

Dissipation — 

As to cause of disqualification, 102. 
Of family estate by gaming, 102. 
Distress — 

Husband may use stridhana in case 
qf, 186. 

Husband not liable to make good 
wife’s property taken in, 190. 
Distribution op Shares. — See Par- 
tition, 367. 

Among sons of different brothers, 
is according to their fathers, 378. 
Between great grandsons and 
uncles, 378. 

Divided Family — 

Division of accumulations does not 
constitute a, 158. 
piviDED Sons— 

Inherit father’s share, where no 
after-bom nor united sons, 330. 
piyiBioN — 

All members are prima facie pre- 
sumed to have (hvided the whole 
property, 389. 

Those denying it must give strong 
evidence of partial division, 389. 
Question of fact, 416. 

pIVOROE— 

Wife entitled to, for ill-treatment, 
14. ♦ 

When granted, 14. 

Wife not entitled to, 15. 

PONBB— 

( Gifts must be made to.— See Par- 
tition, 408. 

Dbatada Country.— S ee Property, 
75. 


Dravida— 

Is the Tamil country, 41. 

Drones — 

Not allowed to share in acoumula- 
tions on partition, 376. 

Dues — 

Attached to office of Kurnam, 402. 
Partition of. —See Partition, 
402. 

Dumb Person — 

Disqualified for inheritance, 101, 

Duress — 

Cause of disability to alienate, 172. 

Dwyamushyayana, 43, 46. 

E. 

Eastern India — 

Unequal distribution of property, 
369. 

Eating and DRiNxiNa — 

Vessels not divisible, 412, 

Elder Brother — 

Guw^an in default of mother, 64. 

Eldeot ^on — 

As Ip validity of adoption of, 44. 

Emancipation Act, xxi. of 1850, 26. 

Enam Villages.— See Partition, 397. 

Encumbrances. — See Charges on 
Property, 77. 

Endowment, 276. 

Enemy to his Father — 
Disqualification of, 102, 

Equal Distribution — 

Of ancestral property, rule of all 
schools, 368. 

Equal Division — 

Amongst sons there must be, 875. 
One son requiring partition is no 
exception to rule as to, 378. 

Equality of Shares — 

One son requiring partition no ex- 
ception to rule as to, 378. 

Equity — 

Justice and good conscience, prin- 
ciples of, govern suits between 
parties of different persuasions, 2. 

Escheat — 

The king takes property of Brah- 
min by, 301, 802. 

Not governed by Hindoo law, 803. " 

Escheated Property — 

Subject to trusts and charges pre- 
viously affecting the same, 87. 
Where crown takes by, has some 
power as heirs to impeach alien- 
ation by widow, 87. 

Escheatment — 

Crown may impeach alienation by 
widow where the property comes 
to by, 107. 
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Estatb Tail— 

Nature of widow’s tenure, 267. 

Evidbnob. — S ee Adoption. 

Excess — 

Extravagant, may be deducted on 
partition from him who indulges 
in it, 88, 376. 

Exoldsion prom Inheritance.— S ee 
Disqualification from Inherit- 
ance, 98. 

Executory Devise— 

Of self -acquired property, 161. 

Exequial Rites. — See Adoption, 
Obsequies. 

Performance of, no difficulties in 
when natural born sous, 23. 

It is not son’s performance o^ that 
saves from Put, 24, 45. 

But his birth, 24, 45. 

Male issue stand in relation of sons 
for purposes of, 25. 

Where male issue incompetent to 
perform, father sonlest^ may 
adopt, 26. 

Adoptive son performs, 63. 

Performed by adopted son to both 
parents, 2.5. 

Expenditure— 

On partition, co-heirs are not called 
on to deduct their legitimate, 
876 . 

Division is made of the balance, 
after deducting, 376. 

Extravagant, maybe deducted from 
him who indulges in it, 376. 

Expenses of Marriage — 

Where engagement not fulfilled, 
by whom borne, 6. 

Extravagant Excess.— S ee Excess. 

F. 

Factum Valet, 147, 870. 

Family Relation.— S ee Introduc- 
tory Remarks. — Ancestral 
Property. 

Charters of justice for India, 1. 

Hindoo law of inheritance hinges 

^ on, 2. 

Father — 

Bound to select husband for daugh- 
ter, 6. 

May adopt whom he will, 24. 

Whether having given away an 
only son, may adopt another, 
24. 

May give son in adoption, 85. 

Proper guardian for minor, 63. 

CKiardianship rests with until mar- 
riage, 65. 


Father, continued-^ 

In his default, with nearest paternal 
relatives, 65. 

Not liable for debts of son, 82. 

When he inherits, 287. 

Partition without consent of is 
illegal, 854. 

With consent binds him, though 
absent at the time, 354. 

Without his consent does not bind 
the son who made it, 354, 

Partition of self-acquired property 
without consent of, 354. 

And only son, 872. 

Entitled to equal share iniinoestral 
property, 372. 

May resume share given to son on 
partition in case of indigence, 
874. 

Father’s Heirs — 

On failure of daughter’s issue, 
estate reverts to, 286. 

Father-in-Law — 

Cannot disinherit his heir in favour 
of his son-in-law, 107, 

Father and Son — 

Distribution of shares between. — 
See Partition, 367. 

Father’s Share— 

On division inherited by divided 
sons, if neither after born nor 
united sons, 380. 

Fecars, or toddy drawers, 309. 

Feb on Second Marriage. — See 
Wipe, Husband. 

Fee, Woman’s.— S ee Stridhana. 

' Explanation of, 206. 

Order of descent of, 207. 

Fellow Students. — See Inherit- 
ance. 

Females — 

Period of marriage of, 56. 

Dancing girls may adopt, 84. 

' Can oidy be appoint^ guardians 
to, 64. 

Cannot perform obsequies, 221. 

Offer oblations to a limited extent, 
232. 

By proxy, 232. 

Where they inherit, 247. 

In undivided family widow takes 
self-acqtmed property, 247. 

Descent of property of, 247. 

Heirs differ according to forms of 
marriage, 247. 

Property of, devolving in sucoesskm 
is governed by rules of inherit-* 
ance, 247. 

Only where it devolves on a xm^, 
247. 
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Fbmi.les; continued^ 

Woman’s foe, 247. 

Betrothed, 247. 

Descent of property of, 248 
Widow, 248. 

In line of heirs, 248. 

PuNEBAL Oblations — 

Title of brother rests on, 291, 

Fi Fa — 

Validity of a sale of a share of a 
member of an undivided family 
under, 136. ^ 

Fine— ^ 

A, due to the king, son not liable 
for, 84. 

Food— 

Living apart, as to. — See Partition, 
416. 

Sepilpately prepared, 421. 

Where taken, a part presumption of 
separation, 422. 

Foreign Country — 

What constitutes, 391. 

Fraud — 

Where inequality in partition caused 
by, 318. 

Concealment of common stock, 
318. 

Fraudulent concealment of com- 
mon property, eflfects which have 
been conceal^ and discovered 
after partition, shall be divided, 
867. 

Fraudulent gift is not stridhana, 
188. 

Friendly Gifts — 

Resting on intention of deceased, 
may take efifect after his death, 
86 . 

Where such gift refers to common 
property, co-heirs must consent, 
86 . 

If made by widow, that of guar- 
dian and next heirs, 86. 

G. 

Qainb— 

Capital contributing to, 78. 

Must be paid out of, 78. 

Gandharva — 

Form of Marriage, 4. 

Gems — 

Redistribution of, 872. 

Pearls, 372. 

Jewels, 372. 

GEimATioN TO Generation— 
Construction of, 134. 

In a will, 164. 

Gifts. — See Alienation. 

Mode of acquisition, 76. 


Gifts, continued — 

Women have not absolute power 
over land of husband, 126. 

To be restored to bridegroom, 
where bride dies before marriage, 
deducting charges, 214. 

Must be made to the donee, 408. 

If given to one expressly in con- 
sideration of his being the son of 
a person named, 408. 

All the sons of that person are 
entitled to partake, 408. 

By a stranger through commisera- 
tion — See Partition, 408. 

Gifts from father — See Partition. 
360. 

From afiTectionate kindred, 360. 

Gift by a friend — See Partition. 
407. 

Gifts Separate — 

Evidence of separation, 417. 

Gifts Subsequent — See Stridhana. 

Giving — 

To constitute adoption there must 
be, as well as receiving. 49. 

Good Conscience — 

Justice and equity, principles of, 
govern suits between parties of 
different persuasions, 2. 

Gotha — 

Adopted son must be of the same, 
as adopter, 49. 

A Soodra may adopt from a differ- 
ent, 49. 

It is now merely a matter of con- 
science, 49. 

"Where brother and sister are of the 
same, unmarried daughters en- 
titled to share on partition suffi- 
cient for celebration of nuptials, 
49. 

Grandmothert- 

Entitled to maintenance, 96. 

Heir to property inherited by, 
from grandson, 211. 

Right to share on partition, 388. 

Grandson — 

Included in legitimate issue, 25. 

Degree of efficacy in performance 
of obsequies, 281. 

Claiming by representation are en- 
titled to father’s share, 392. 

Gratuity. — S ee Stridhana. 

Great-Grandson — 

Included in legitimate issue, 26. 

Right to claim partition from 
uncle, 378. 

Sons of, will not take on partition, be- 
ing in another line of heirs, unless 
the direct line is eichausted,. 379. 
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Grbat-Gbandson, cmiinvjtd —- 

This refers to a reunited family 
only, 379 . 

And in case of residence in an- 
other district, 380. 

Greeks — 

Customs of, on adoption, 19. 

Adoption by Hindoos differs from, 
inasmuch as it cannot be an- 
nulled for any purpose not justi- 
fying disinhexdtance, 58. 

Guardian. — See Minority. 

On adoption by widow her title 
merges in that of, 59. 

Do the debts of the father become 
payable out of his assets even in 
the hands of his heir, on demand 
from his, 68. 

Minors may now be sued by, 71. 

May sue for allotment of share in 
joint property where malversa- 
tion, 71. 

No act of, as to property of minor 
valid, unless one of necessity, 71. 

May refer the question, whether 
estate should be divided accord- 
ing to Patnibhaga or Putrabhaga, 
388. 

Guardians — 

May be appointed by will, 64. 

On failure of appointment by will, 
collector may name a person, 64. 

But not to interfere with Court of 
Wards, 64. 

Females can only be appointed to 
females, 64. 

Guardianship. — See Minority. 

Where female married, she comes 
under control of husband, 65. 

In his default, uncle, son, grand- 
son, and great-grandson, 65. 

In their default, husbands’ heirs 
generally, 65. 

In default of them, her paternal 
relations, 65. 

On their default, her maternal 
kindred, 65. 

H. 

Habitation — 

Not occupying the same is not 
considered a separation so as to 
disqualify for an inheritance, 
417. 

Half-brother — 

Bights between and childless 
widow, 92. 

United shall not participate in the 
self-acquisitions of co-proprietor, 
364. 


Half-brother, coniinutd — 

Cannot share the self-acquisitions. 
403. 

Heir— 

Liable for debts to extent of assets, 
65. 

Bound whether he succeeds to 
assets or iv>t, 66. 

Beasons, 66. 

Where no joint liability contracted 
with deceased, not responsible if 
liabilities exceed assets, 67. 

As in case of wife or daughter 
succeeding husband or father, 
68 . 

Do the debts of the father-become 
payable out of his assets, even in 
the hands of his, on demand from 
his guardian ? 68. • 

Consent of, to the alienation of an- 
cestral and self-acquired pro- 
perty, 172. 

Stridhana differs according to the 
form of marriage, 196, 198. 

Three classes of, 227. 

Series of, adjusted by degree of 
benefit conferred on deceased, 
231. 

Presumptive, 233. 

Apparent, 233. 

Heirship — 

Condition of, destroyed by partition, 
318. 

Hell. — See Put, 

Heritage — 

Partition of.— See Partition. 

Meaning of, 222. 

'Hindoo — 

Madras Kegulatioh III. of 1802, 
s. 17, cl. 1, applies to, not by 
birth only, but by religion, 319. 

Hindoo Law — 

Converges on marriage, 4. 

See Christians, 319. 

Hindoo Writers — 

Treat partition under inheritance, 
324. 

Hindoos— 

Their laws of inheritance, mar- 
riage, caste, and succession re- 
served to them, 1. 

Contract reserved, 1. 

Are partriarchal people, 220. 

House— 

Built on joint land, 363. 

Husband — 

May claim wife at nubile age, 5. 

Father must select for daughter, 6. 

Not entitled to damages against 
adulterer, 9. 
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Husband, conlintescK— Idiotot— 

On loM of eairtio, intercourse be- Cause of inoapaoity to alienate, 172. 
tween, and wife ceases. 10. Illegal Adoption — 


"Where wife put away by, in causes 
of separation, entitled to main- 
tenance, 12. 

Cannot supersede his wife at mere 
pleasure, 13. * 

Prohibition against plurality of 
wives directory, 18. 

Alone can adopt, 25. 

Wife may join in, 25. 

Enure for benedt of both, 25. 

Liable for debts of wife contracted 
for use of family, 72. 

Liable for debts of wife for domestic 
use, 82. 

Liability of, for debts of wife whilst 
living apart without justifying 
cause, 82. 

Desertion of, by his wife, 96. 

Implied agency, 96. 

Polygamy, 96. 

Wife may sue, for fee on second 
marriage, 128. 

Right of, to succeed to stridhana, 
176. 

May use stridhana in case of dis- 
tress, 186. 

If he marry another wife, must 
restore it, 1 87. 

That which has been promised by, 
for separate property, must be 
made good by sons as a debt, 
188. 

In Bombay school women have not 
power over moveable property 
given by, 189. 

Does not possess absolute power 
over stridhana, 189. 

Not liable to make good wife’s pro- 
perty taken in distress, 190. 

Where he takes second wife, must 
restore it, 190. 

Property protected in lifetime of, 
192. 

Where property of wife used for 
relief of a distressed son, must 
be repaid by, 193. 

If wife gave it to, in distress, 193. 

Where taken by, from wife, 193. 

Where not to be repaid, 193. 

Not entitled to damages from 
adulterer, 271. 

I. 

t Idiot — 

Contract of marriage with, 9. 

Incapable of inheriUng, 9. 

Disqualified for inheritance, 98, 99. 


Cured by lapse of time and acqui- 
escence, 52. 

This is questionable, 52. 

Statute of limitation will protect, 
52. 

Illegitimate Childbbn — 

Children of women marrying into 
lower caste are, 9. 

Illegitimacy is not an absolute dis- 
qualification for caste, 9. 

The children of widow on re-mar- 
riage not, 15. 

Are entitled to maintenance, 97. 

Of Soodras inherit, 97. 

Son of Soodra by concubine, not 
being at law entitled to mainte- 
nance, 97. 

Their mothers have a claim for 
maintenance where their father’s 
property escheats for want of 
heirs, 97. 

In Bengal, son of Khatri class can- 
not succeed, but entitled to main- 
tenance, ^7. 

See Inheritance, 234. 

The status and right of the sons of 
an Englishman by a Brahmin wo- 
man living apart from her hus- 
band, 234. 

Eight to maintenance, 238. 

Soodra bastard’s right to inherit, 
238. 

Eebuttability of presumption where 
opportunity of access, 240. 

Will share on partition where they 
would inherit on father’s death, 
334. 

If not entitled to maintenance, 334. 
Of Englishman by Hindoo woman, 
334. 

Rights governed by Hindoo law, 334. 
Joint family, yet partnership, differs 
from joint Hindoo family, defined 
by Hindoo law, 334. 

On death of each, his lineal heirs 
entitled to enter partnership, 334. 
Illegitimate sons do not inherit even 
moveable wealth, 335. 

See Soodras, 335. 

Where they inherit, 835. 

Where entitled to maintenance, 885. 
Sons of a man by a woman of a 
higher class, 835. 

Pratiloma, 885. 

Fiuling sons, daughters, fto., illegi- 
timate sons of Soodras take full 
shares, 836. 
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iLLBGiTiMAOt.—See Inheritanob. 
Xllegitimacy is not an absolute dis- 
qualification for caste, 9. 

The child of a bastard is not neces- 
sarily a bastard, 9. 
Disqualification for inheritance, ex- 
cept among Soodras, 104. 

Sons of a woman married in irre- 
gular order do not inherit, 
104. 

Illegitimate Son — 

Cannot be adopted, 49. 

On failure of daughter’s son among 
Soodras, succeed to full shares, 
284. 

Were always entitled to half shares, 
284. 

Immoveable Ancestral Estate. — 
See Alienation, 169. 

Immoveable Estate. — W idow has 
only life interest in, 274. 

Immoveable Property. — See Pro- 
perty, 74. 

Gift of husband, women have no 
absolute power over, 126. 

In Bengal, 126. 

In Benares, 127. . 

Given by a husband to wife, 128. 
She does not possess full power 
over, 128, note. 

Impairment op Mind— 

Not a cause of partition, 348. 

But appointment of son as a mana- 
ger, 848. 

His acts bind the family property, 
349. 

But consent necessary to alienation, 
349. 

Impotence — 

When wife separated on ground of, 
entitled to maintenance, 12. 
Disqualifies for adoption, 35. 
Disqualifies for inheritance, 98, 
99. 

An impotent man cannot adopt a 
son, 105. 

Improvement op Undivided Pro- 
perty, 864. 

Improvement op Common Stock — 
Through agriculture, commerce, 
&c., in the Benares school, an 
equal distribution takes place, 
895. 

Inchoate Eight by Birth. — S ee 
Birth, 75. 

Income.— S ee Accumulation, 161. 

Indefeasible Title — 

After undisturbed possession for 
three generations. — See Pro- 
. PEBTY, 76. 


Individual Member— 

Ancestral property not liable for 
debts of, 82. 

Even when property augmented bv 
his death, 82. 

His share, however, will be liable, 
82. 

I Indivisible Property. — See Parti- 
tion,, Special Property. 

Wells, tanks, 412. 

Couches, 412. 

Infancy — 

Cause of incapacity to alienate, 172; 

Infant. — See Minority. 

Infidelity — 

Of wife, severance of contract of 
marriage, 8. 

Husband may separate or supersede, 

8 . • 

In the latter case entitled to starv- 
ing maintenance, 8. 

Consequences of, 270. 

Inheritance — 

Laws of, reserved to natives, 1; 

Hindoo law of, hinges on family 
relation, 2. 

Adoption of especial import as re- 
gards, 4. 

Widow’s right to, arises from Con- 
tract of marriage, 8. 

Based on spiritusd necessities, 17. 

No difficulties as to, in performance 
of exequial rites where natural 
born son, 23. 

Male issue stand in relation of sons 
for purposes, 25. 

Creation of right of, 75. 

See Disqualification fob, 98. 

See Stridhana. 

Property descending on female by,’ 
not stridhana, 176. 

Authority of the Smriti Chandrika 
on this subject denied, 181. 

The law of, complicated, 219. 

Founded on consent rather than 
reason, 219. 

Difficult to reduce rules to general 
principles, 220. 

Comparison between English and 
Hindoo law favourable to latter, 
220 . 

Hindoos are a patriarchal people, 

220 . 

Co-proprietors, 220. 

Co-parcenery, 220. 

Line of descent, 221. 

Hindoos give agnate succession Hie* 
preference, 221. 

Two modes of devolution of pro- 
perty, 222. 
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Inhxbitanoe, continuid-^ 

1. From a sole owner, 222. 

2. From a female, 222. 

In undivided familieB the widow 
takes Belf-aoquired property of 
husband, 222. 

Daughter cannot claim till after Bur- 
viving widow, 222. 

Meaning of heritage, 222. 

Wealth not re*united, 222. 

Right of the natural family to 
inherit property acquired by 
adoption, 223. 

Where an adopted son dies without 
issue, 224. 

Death opens up the inheritance, 
224. 

Whether a mother succeeding to 
estate of her son takes by way 
of, 224. 

Death opens up, 226. 

Natural death, 226. 

Presumption of, 226. 

Civil death, 226. 

Loss of caste, 227. 

Disqualificatiou for, 227. 

But see Act xxi. of 1850, 227. 

Heir should be actually bom when 
inheritance falls in, 227. 

Three classes of heirs, 227* 

1. Sapindas, 227. 

2. Samonodicas, 227. 

8. Bundhus, 227. 

Sapindas of two grades, 227. 
Samonodicas of two grades, 227. 
Limit of Sapinda, 227. 

Extends to sixth in descent, 227. 
Limit of Samonodicas, 228. 
Bundhus are of three kinds, 228. 
Sisters* sons excluded from, in 
Benares and Mithila, 228. 

In Bengal admitted, 228. 

Male issue, 229. 

Adopted son, 230. 

Law applicable to both alike, 230. 
Issue includes sons, grandsons, and 
great-grandsons, 230. 
Gkeat-great-grandsons, 230. 
Grandsons and great-grandsons in- 
herit per stirpes, 230. 

Where death presumed from ab- 
sence, 230. 

Kept open to the sixth in descent, 

230. 

Performance of obsequial rites, 

231. 

^ Keystone to the laws of, 281. 

Series of heirs adjusted by degree 
of benedt conferred upon de- 
ceased, 231. 


Inhbhitancb, continued—^ 

Benefit to the soul of the anceBtor 
is not the only principle, 231. 

The mere act of solemnizing ex- 
equial rites gives no title to, 
232. 

Females offer oblations to a limited 
extent, 232. 

By proxy, 232. 

By birth every Hindoo co-proprietor 
with his father in ancestral pro- 
perty, 232. 

In Bengal, defeasible during father’s 
life by gift or will without con- 
currence of sons except in land 
inherited, 232. — See Alienation. 

In Benares and Southern India, 
powers of alienation more limited, 

232. 

May be anticipated by partition, 
without consent of father, 232. 

Or voluntarily according to all the 
schools, 23^ 

No limitation according to Hindoo 
law, 233. 

Heirs presumptive and apparent, 

233. 

In cases of civil death, sons inherit 
equally, 233. 

Not according to mothers, 233. 

Sons bom after partition, 233. 

Putnibhaga receives no counte- 
nance in the High Court of 
Madras, 234, note. 

Illegitimate children not entitled 
to, unless Soodras, 234. 

Entitled to maintenance, 234. 

Among Soodras they get only half 
of what the legitimate get, 234. 

The status and right of the sons of 
an Englishman by a Brahmin 
woman living apart from her 
husband, 234. 

Marriage with bastard’s daughter, 
238, 

Bastard’s right to maintenance, 
238. 

Soodra bastard’s right to inherit 
238. 

Rebuttability of presumption 
where opportimity of access, 

240. 

Right of a son by a female slave, 

241. 

Illegitimate son of a Kshetria of a 
Soodra caste, 241. 

Entitled to maintenance, 241. 

Undivided family succeed equally 
to father's property, 243. 

Primogeniture abolished, 243. 
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Inheeitanob, continued— 

Public and private property of 
Rajah, 24S. 

Evidence of descent of Zemindar’s 
estate to eldest son, 244. 

Widow only entitled to inheritance, 
245. 

. Whether she has daughters or no, 
245. 

In Bengal widow succeeds whether 
her husband divided or not, 245, 
248. 

Smriti Chandrika holds that the 
widow’s right depends on her 
having a daughter, 245, 248. 

In Bombay such restriction is not 
necessary, 245. 

Self-acquired property of a co- 
parcener vests in his male issue 
as far as great-grandson, 245. 
Failing him, it goes to united 
brothers, 245. 

In Madras, immoveable property of 
undivided member goes to co- 
parceners, whether self-acquired 
or ancestral, 245. 

During his life he is entitled to en- 
joyment of the former, with 
right to alienate it if no male 
issue, 245. 

If not previously alienated it de- 
volves on his co-parceners, 
245. 

On failure of male issue, on whom 
devolves, 246. 

Gifts from her own family, 247. 
Property which has once devolved 
in succession is afterwards 
goverhed by ordinary rules of, 
247. 

Unless it devolves on a female, 

247. 

Woman’s fee, 247. 

Goes to her brothers of the whole 
blood, 247. 

Betrothed females, 247. 

Widow, 248. 

In default of sons, &c., she succeeds, 

248. 

According to other schools, she re- 
ceives maintenance, 248. 

Of females, 247. 

Only in divided families, 247. 

From exhaustion of male undivided 
members, 247. 

Widow of undivided member takes 
husband’s self-acquisitions, 247. 
Daughters claim after her, 247. 
How property devolving upon 
females descends, 247. 


Ieheeitanoe, continued— 

Husband’s property on failure of 
sons devolving upon widow goes 
to his kindred, 247. 

Heirs differ according to form of 
marriage, 247. 

Widow without male issue is sole 
heir to husband’s property, 

249. 

She takes before daughter, 249. 

Self-acquired property in Southern 
India goes to widow on failure 
of sons, 249. 

So does principality, 249. 

Daughter’s claim postponed to that 
of the widow’s, 249. 

In Bombay capability of inheriting, 

250. 

Right of widow with ppwer to 
adopt, which has not been exer- 
cised by her, 250. 

An adopted child is in most re- 
spects precisely similar to a 
posthumous sou, 253. 

The widow of a son cannot claim 
through her husband if he has 
died in the lifetime of his father, 
254. 

Whether the widow is entitled to, 
or merely to maintenance, 255. 

Several wives, 255. 

Indivisible property, 256, 

Grounds of the widow's right of 
succession, 256. 

Widow’s right to succeed to her 
husband’s ancestral property, 
257. 

Self-acquired property of husband 
undiminished, 259. 

If partition not complete, residue 
left undivided, 262. 

Two principles on which rule of 
succession depends, 263. 

Self -acquired immoveable property. 

Nature of widow’s tenure, 266. 

Estate tail, 267. 

Widow’s right to accumulation of 
joint estate, 268, 

Maintenance, 268. 

Widow’s power over her husband’s 
property, 268. 

Widow’s right in undivided estate, 
269. 

Widow must be chaste, 269. 

Consequences of infidelity, 270. 

Abandonment of blameless wife, 
271. 

Wife’s special property, 271. 

Two kinds, 271. 
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Where wife dies without issue, the 
husband surviving, 271. 

Son-in law, 272. 

Where she leaves issue, 272. 

On re-marriage, 272. 

Daughter's right after death of 
sonless widow, 272. 

Widow entitled to separate move- 
able property absolutely, 273. 

To immoveable property for life, 

278 . 

The latter descends to daughter, 
in preference to uncle, &c., 
273. 

Appointed daughter, 275. 

Order of succession of daughters, 
275. 

In Bengal, 276. 

In Benares, 276. 

In Bombay, 276. 

In Mithila, 276. 

In Bengal, rule applicable in every 
possible case, 277. 

In other schools, only where the 
family is divided, 277. 

Widow cannot inherit where the 
family is united, 277. 

Nor the mother, daughter, daugh- 
ter’s son, or grandmother, the 
father’s heirs excluding them, 
277. 

Manner in which such property de- 
volves on daughter’s death in 
default of male issue, 277. 

Southern authorities class it as 
stridhana, 277. 

And it descends according to her 
heirs, 277. 

But Mitac. treats property inherited 
as stridhana, 277. 

In Bengal it reverts to her father^s 
heirs, 277. 

Self-acquired property, 278. 

Where a zemindary was escheated 
and granted anew, 278. 

On failure of male issue and widow, 
daughter will take, 278. 

Daughter’s son, 278. 

Mithila school, 284. 

Order of succession, 284. 

If sons of more than one daughter, 
they take per capita^ 284. 

Daughter’s grandsons not in the 
line of heirs, 284. 

Daughter’s daughters not in the 
t line of heirs, 284. 

On failure of daughter’s sons 
amongst Soodras, illegitimate 
eucce^, 284. 


Succession in descending line stops 
with daughter’s son, 285. 

Daughter’s daughters, 285. 

Where one of several daughters who 
succeeded as maiden dies, leaving 
sons and sisters, 285. 

Where one of several daughters 
who had as married women suc- 
ceeded dies, leaving sons, sisters, 
and sister’s sons, 285. 

A. B. and C. succed ; A. dies child- 
less, B. has one son, 0. has three ; 
C. dies before A. ; B. survives, 
286. 

On failure of daughter’s issue, es- 
tate reverts to father’s heirs, 286. 

Parents, 287. 

Property ascends, 287. 

Mother, 287. 

Father, 287. 

Mother’s interest not absolute, 288. 

Fanciful grounds for preferring 
mother to father, 289. 

In Bengal, father takes before 
mother, 290. 

Mother cannot alienate unless for 
necessary purposes, 290. 

Where father h^ other wives be- 
sides the mother of the indivi- 
dual, the property passes exclu- 
sively to her, 290. 

Stepmothers, 290. 

Brothers inherit in default of father 
and mother, 290. 

Sisters are not included, 290. 

Order of, 290. 

Brothers of the whole blood first, 

290. 

Half brothers take only on failure 
of the whole blood, 290. 

1. United brothers of the whole 
blood, 290. 

2. Divided brothers of the whole 
blood, 290. 

3. United brothers of the half- 
blood, 290. 

4. Divided brothers of the half- 
blood, 290. 

Divided brother of whole blood 
preferred to divided brother of 
half blood, 290. 

If a man die, leaving a whole 
brother separated, and a half 
brother associated or re-united, 
these two will inherit equally, 

291. 

Where the mother succeeds the , 
father on her death, estate goes 
to brother, 291. 
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Inhebitai!7ob, continued-^ 

And not like stridhanato her heirs, 
aooording to law of Bengal, 201. 
Stridhana descends to daughters, 

291. 

If not stridhana, but inherited 
from her son, it passes in Bengal 
to his heirs, 291. 

Title of brother rests on funeral 
benefits, 291. 

Superior to nephew in Bengal, 291. 
But censured, 291. 

Succession the same whether pro- 
perty acquired or ancestral, 291. 
Re-united brothers, 29. 

Where the succession vested in the 
widow, the son of another brother 
who died during the widow’s 
occupation, is not entitled to, 

292. 

Brother’s sons or nephews, 292. 
Nephew’s right is on failure of 
brothers, 293. 

Sonless widow of an undivided 
brother cannot separate and take 
his share, 293. 

Nor can the daughter of a former 
wife tak^ her father’s share, 293. 
Where nephews take per stirpeSf 

293. 

Nieces, or daughters of brothers, 

293. 

Order of succession of nephews, 

294. 

Sons of deceased brothers, 294. 
Nephew’s sons or grand nephews, 

294. 

Brother’s daughters do not inherit, 

295. 

Daughters-in-law do not succeed 
to mother-in-law, 295, 

Succession in divided family, 295. 
Different from that when sepa- 
rated, 295. 

Daughter’s son, 296. 

Sister, 296. 

In Bombay, 296. 

Sister’s son, 298. 

Nieces or sister’s daughters, 299. 
Succession after sister’s son, 300. 
Remote kindred, 300. 

Sapindas, 301. 

Samanodicas, 301-303. 

Spiritual preceptor, 302. 
Authorities concurring in the order 
of succession as far as the sister’s 
son ; where there is a difference 
of opinion, the Daya Krama 
Sang^a may be reli^ on, 302. 
Escheats, 303. 


INHERITANC3B, Continued— 

Benares, 803. 

Sapindas, 303. 

Bundhus, 303, 304. 

Mithila, 304. 

Bombay, 304. 

Order of succession according to 
Mahratta law, 304. 

Southern India, 305. 

Religious order, 305. 

Dancing girls, 305. 

Prostitution, its gains recognised, 

305. 

Lands endowed for religious pur- 
poses, 306. 

What law governs parties who mi- 
grate from one district to another 
where a different school prevails, 

306. 

Caranese law, 306. 

Aliya Santan, 306, 

Division of family property, 306. 

Females only are recognised, 307. 

Malabar law, 309. 

Succession according to, 309. 

Castes following the Maroomaka- 
tayara, 309. 

United families, 310. 

Succession as ELaranavan, 310. 

No right to partition, 310. 

Principle of partition, 310. 

Alienation, 310. 

Property assigned for Nayai fe- 
males, 311. 

Judgment against Karanavan, 311. 

Self-acquired property, 312. 

Widowhood, 313. 

Management by females, 313. 

Maintenance, 313. 

Account from Karanavan, 313. 

Succession to management, 313. 

Anandravan’s right to maintenance, 
313. 

See Illegitimate Children, Par- 
tition, 334. 

Living apart as to food and habi- 
tation is not considered a sepa- 
ration such as to disqualify from, 
417. 

Initiation — 

Expenses of, are chaiges on the es- 
tate, 86. 

By whom and how performed, 87. 

Of younger brothers and sisters, 
326. 

Expenses of, charged upon the 
family property, 326. * 

Insane — 

Persons disqualified for inheritance, 
98, 99. 
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Iksaititt— 

Diiqualification for performance of 
exequial xitee, 26. 

Son of an insane father, one of five 
whole brothers, is entitled on 
partition to one-fifth of the pro- 
perty acquired by joint funds, 
890. 

Interest on Debts. —See Charges on 
Property. 

Intention — 

Not sufficient for adoption, 61. 

Must be gift and acceptance, 61. 

Inter vivos . — See Alienation. 

Introductory Eemarks, 1. 

The law of property and family 
relation, 1. 

Treatise embraces Hin doo law affect- 
ing, ^ administered in the H. C. 
and P. C., li 

Invalid Adoption. — See Adoption. 

Invitation and presents— 

Of separate caste, evidence of se- 
paration, 423. 

Investiture of the thread, 60. 

Irregular order of Marriage — 

Sons of a woman married in ir- 
regular order, 104. 

J. 

Jaghire — 

Is indivisible, 394. 

Or other grant acquired at the ex- 
pense of the patrimony, does not 
belong exclusively to the ac- 
quirer, 286. 

Jewels — 

Partition of, when one member has 
more than another, 401. 

Joint Estate — 

Widow’s right to accumulation of, 
268. 

Maintenance, 268. 

Joint Family— 

Division of accumulation does not 
constitute, divided, 168. 

Accumulations of, 160. 

Right of widow of co-sharer ifa, 
160. 

Presumption that all the property 
is joint, 317. 

Need not be in all respects, 317. 

Each can only claim his own share, 
817. 

Joint Family Property — 

Alienability of, 136. 

In Madras, member of joint family 
may alienate the share to which 
he would be entitled on division, 
136. 


Joint Family Property, continued-^ 

The validity of sale of such share 
under Fi Fa, 136. 

Alienation by one of several joint 
owners without the consent of . 
the rest is invalid, for othera^ 
share, 137, note. 

In Bengal, it is good for his own, 
137, note. 

Joint Property. — See Property, 
76. 

Joint Stock or Funds — 

Whether joint stock contributed to 
the acquisition, is sometimes a 
nice question, 403. 

Where brothers living in union, the 
law will imply that acquisitions 
are made by use of, 403. 

Where the contrary is shown, they 
are not divisible, 403. 

Acquisitions by one of four bro- 
thers, with the aid of his father’s 
funds and labour, will on par- 
tition be made into ten parts, of 
which five will go the father, two 
to the acquirer, and one to each 
of the brothers, 404. 

If acquired without any aid, into 
two parts, the father taking one, 
and the acquirer one, the bro- 
thers having no right, 404. 

Joint Stock Property — 

Purchase of, by one co-heir, not 
evidence of division, 421. 

Joint Tenancy. — See Inheritance, 

221 . 

J ustice — 

Equity and good conscience, princi- 
ples of, govern suits between 
parties of different persuasions, 2. 

K. 

Karanavan. — See Alienation, 139. 
Malabar Law, 310. 

Succession as, 310. 

Powers and duties of, 310, 811. 

Judgment against, 311. 

Whether liable to render account, 
813. 

May be superseded for incompe- 
tence, 312. 

Kindred — 

Right of, to succeed to stridhana. — 
See Stridhana. 

Depends on form in which woman 
was married, 213. 

Presents by maternal, belong to 
brothers of deceai^ damsel, 
215. 



INDEX. 


461 


Kikg, The-- 

Universal superintendent of minors, 
64. 

TaJkes by escheat the property, even 
of Brahmins, 301, 302. 

Kinsman — 

Evidence of, is evidence of separa- 
tion, 301. 

Kritrima or Son made. — See Adop- 
tion. 

One of the three kinds of sons, 18. 

Form prevails in Mithila, 18. 

Kshetria. — See Marriage. 

Illegitimate son of, 241. 

Kurnam — 

Partition of dues attached to office 
of. — See Partition, 402. 


Labour — 

Where wealth acquired by joint, 
363. 

Lame — * 

Person disqualified for inheritance, 
98, 99. 

Land — 

Endowed for religious purposes, 
306. — See Partition, 400. 

Partition of, granted to maintain 
rank, 401. 

On partition, goes to the son bom 
by a wife of equal class alone, 392. 

When obtained by gift, must not be 
given to the son of a Kshetriya or 
other wife of inferior tribe, 392. 

Brahmini son may resume it when 
father dead, 392. 

When acquired by purchase or other 
modes, 392. 

See Property, 73. 

When gift of husband, woman has 
no a&olute control over, 126. 

Laws — 

Of natives reserved to them by 
charter, 1. 

Learning — 

Explanation of acquisition by, 
356. 

Acquisitions gained by. — See Par- 
tition, 406. 

Legitimate issue-— 

Who included in, 26, 

Lex Loci Act — 

XXd. of 1860, 319. 

Does not apply where the parties 
have ceased to be Hindoos in re- 
ligion, 319. 

Lien — 

" A creditor has a, on assets produced 
by his particular loan, 78. 


Life Estate— 

Widow has very restricted, in hus- 
band’s property, 60. 

Limb— 

Loss of, disqualifies for inheritance, 
98, 99. 

Limitation— 

Statute of, undisputed possession by 
illegally adopted son, will protect 
him only under, 62. 

This is questionable, 62. 

*ln a suit to set aside adoption, time 
to be reckoned from date of 
adoption, 68. 

If members of family seeking to 
set it aside, have not known of 
it, 68. 

At suit of adopted son for share 
of ancestral estate, does not be- 
gin to run till allotment has been 
demanded and refused, 68. 

No, exists in Hindoo law, 233. 

Statute however applies, 233. 

Living Separate — 

Brothers when, and trading without 
aid from common funds, evidence 
of partition, 421, 

Loan — 

If expended for use of family, must 
be paid, 85. 

Whether family divided or undi- 
vided, by whomsoever contracted, 
85. 

Loss OF Caste. — See Caste. 

Has now no effect, as a cause of 
civil death, 227. 

Abraham v. Abraham, 227. 

Lost Property. — See Property, 76. 

Acquired by sole exertions is self- 
acquired, 373. 

Recovered.— See Partition, 406, 
408. 

Where landed property lost to the 
family, may be recovered by a 
co-heir without aid from the 
family resources, he is entitled 
to a fourth, 410. 

Lunatic — 

Cannot adopt, 36. 

Contract of marriage with, 9. 

Lunacy — 

Cause of incapacity to alienate, 
172. 

M. 

Madman— 

Disqualified for inheritance, 98, 99. 

Madras-- » 

Rule as to adoption by widow, 33. 

Sister’s son and daughter’s sons 
may be adopted, 38. 
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There can be no adoption where 
there is euoh blood-relationehip 
between adopter and adopted 
Bon*B mother as would have pro* 
hiblted marriage with her in her 
maiden state, 42. 

Extent of power of bequest in, 160. 
A Hindoo in posseasion, without 
male issue, kinsman or co-par- 
ceners, may devise ancestral and 
self -acquired property, 162. 

The testamentary power in, is co- 
extensive with the independent 
right of alienation inter vivos, 
167. 

Order of succession to stridhana 
in, 198. 

Male issue may compel division, 
317. 

Sons may enforce division of an- 
cestral property from father in, 
327. 

Periods of partition, 344. 

By father’s desire, 344. 

On his retiring from worldly affairs, 
344. 

Demise of father, 344. 

When addicted to vice, is old, dis- 
turbed in intellect, diseased, 344. 
Menu does not support the doctrine 
of compulsory division, 846. 

Text refers to lost ancestral pro- 
perty recovered, 346. 

Sons may demand partition of an- 
cestral immoveable property, 
369. 

In, a sharer may alien his share, 
which is liable to be sold in exe- 
cution on a judgment obtaaned 
in tort, 381., 

Regulation 111. of 1802, s. xvi. cl. 
1, applies to Hindoos and Ma- 
hommedans, not by birth only, 
but by religion, 319. 
Mahommedanb — 

Their laws of inheritance, marriage, 
caste, and succession reserved to 
them, 1. 

Contract, reserved, 1. 

Law of adoption same as English, 

22 . 

Mahbatta Law. — S ee Bombay. 

Order of succession according to, 
804. 

Maiden-— 

(Order of succession of property of, 
196. 

Suooesuon to property of, in Bengal 
school, 200. 


Widow’s right to, ariseB from con- 
tract of marriage^ 8. 

Of adulterous wife, 8. 

The son of a female who has lost 
caste must give her, 12. 

Where wife put away for causes of 
separation, besides infidelity, 12. 

Wife entitled to, where put away 
for causes of separation, 12. 

Adoptive son, where adoptive 
father disqualified to inherit^ en- 
titled to, 54. 

See Chaeqes on Pbopeett, 77. 

Persons imder disability entitled 
to, except outcaste and issue, 87. 

Daughters of persons labouring un- 
der disability entitled to, 88. 

Their childless widows also, 88. 

See Chaeqes on Inheritance, 88, 
97. 

How to be provided for widow, 94. 

Rate of, 94. , 

Residence of widow, 94. 

Want of chastity disentitles widow 
to, 96. 

Uncondoned adultery, bars suit for, 
95. 

Wife not entitled to, if she leave 
her husband without cause, 96. 

Widow’s right to recover arrears 
of, 96. 

Where husband’s property proves 
deficient for, 96. 

Her, cast on his relations, 96. 

Then on her own grandmother, en- 
titled to, 96. 

Stepmothers and their daughters, 
entitled to, 96, 

Sisters entitled to, 96. 

Daughter living apart from father, 
has no claim for, 97. 

Illegitimate children are entitled 
to maintenance, 97. 

Son of Soodra, by concubine, not 
being a slave, entitled to, 97. 

Their mothers have a claim for, 
where their fathers’ property 
escheats for want of heirs, 97. 

In Bengal, son of Khatri cl^s can- 
not succeed, but entitled to, 97. 

Son of a woman married to man of 
inferior tribe, entitled to, 104. 

Persons disqualified from inherit- 
ing, are entitled to, 104. 

Exce^ those enteringanother order, 
outcastes, and their sonSy 104. 

Devise of self -acquired property by 

^ way of remainder or executory 
devise, 161. 
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Maintenance, conivfmtd — 

Eight of widow to, 161. 

Widow only eqtitled to where her 
undivided husband’s self -acquired 
immoveable property descends 
to his oo-parceners, 265. 

All members of Malabar family 
entitled to, 313. 

Anandravan's right to, 813. 

Sons being co-proprietors with 
father, have right to, out of an- 
cestral property, 825. 

Where illegitimate do not inherit, 
entitled to, 334. 

Widow’s right to accumulation of 
joint-estate, 268. 

See Illegitimate Children. — Par- 
tition, 335. 

Of illegitimate son of kshetria, 
241. 

Of a Soodra, 241. 

Where widow entitled to, 248. 

Malabar-;- 

On failure of sister’s progeny, male 
and female, head of family makes 
adoption, 62. 

Must be in the female line, 62. 

Her brother may be adopted with 
her, 62. 

See Alienation, 189. 

Succession passes in female line, 

309. 

United families, called Tara wads, 

310. 

Succession as Karanavan, 310. 

Management of the property de- 
volves on the eldest member, 
810. 

No right to partition, 310. 

The family may, however, consent, 
810. 

Principle of partition, 310. 

Alienation, 310. 

Charges on property, 311. 

Debts, how must have been con- 
tracted, 811. 

In self-acquired property, without 
aid of family funds, belongs to 
acquirer, 812. 

By Uw of, separate acquisitions 
not disposed of by acquirer be- 
come part of family property, 
312. 

Acquirer may alienate it, 312. 

Karanavan in possession is sup- 
posed to have made all acquisi- 
tions for corporate body, 312. 

Nothing analogous to widowhood 
in, 318. 

Management by females, 318. 


Malabar, continutd — 

Property rests in them, but is 
managed by males, 313. 

All members entitled to mainten- 
ance, 318. 

Anandavar’s right to maintenance, 
313. 

Malaters, 809. 

Male Issue. — S ee Inheritance. 

Where incompetent to the perform- 
ance of funeral rites, father son- 
less may adopt, 26. 

Includes sons, grandsons, and great- 
grandsons, 76, 230. 

On failure of, on whom succession 
devolves, 246. 

Male Line — 

Direction in will that property 
shall go in, 158. ^ 

Rights of widow of one of heirs in 
such case, 158. 

Division of accumulations, 158. 

Males — 

Period of marriage, 5, 6. 

Malversation. — See Minority, 881. 

Guardian may sue for allotment 
of share in joint property where, 

71. 

Manager — 

May contract debts for necessary 
purpose, 66. 

If, contract debt not within scope 
of his authority, own undivided 
share liable, 67. 

Appointment of son as, whore 
father old, &c., 348. 

- His acts bind family property, 349. 

But consent necessary to aliena- 
tion, 349. 

Acts of, important, 880. 

Has power to bind parceners for a 
debt contracted for the concern, 
413. 

Managing Members, Liability of. 
—See Charges on Property, 79. 

Debt incurred by head of family, 
80. 

Junior member may bind his own 
share of family property, 80. 

Power of, to charge ancestral estate 
by loan is limited, 79. 

There must be need, 79. 

Or benefit to the estate, 79. 

Joint debt is binding upon all, 82. 

But if contracted in course of 
trade, or for charity, consent 
necessary, 82. , 

Manasapdtra, 106. 

Gift to one who was taken as, can- 
not be set aside on the ground 
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Makasafutba, continued -^ 

that a mistake was made in 
supposing that the donee could 
perform his funeral rites, 107. 
Mangni Mabbiage.— See Mabbiage,7. 

Marriage — 

Woman's ^bperty acquired by. 
— See Stridhana. 

Laws of, reserved to natives, 1. 

Questions on, seldom litigated in 
Madras, 2. 

Bombay, 2. 

Forms the sub-stratum of the 
whole order of civil life, 8. 

Most important in its bearing on 
property, 3. 

Distinguished from other countries, 

8 . 

Amopgst Mahommedans, civil con- 
tract, 8. 

Amongst Hindoos, religious cere- 
mony, 3. 

To this appertains the power and 
obligation of father as to chil- 
dren, 8. 

On it Hindoo law converges, 4. 

Son necessary to perform obse- 
quies, 4. 

To discharge debts, 4. 

Compulsory, 4. 

Contracted at an early age, 4. 

Consummation postponed until nu- 
bile age, 4. 

Not necessary to make valid, 4. 

Or confer on wife rights and ob- 
ligations of widowhood, 4. 

Heligious benefit from necessitates 
early, 4. 

Eight species of, 4. 

Ausoora and Faishacha form should 
never be observed, 5. 

Brahma nuptials only practised by 
good men, 5. 

Castes not confined to their own 
form of, 6 . 

Wedding rites accompany, of all 
classes, 5 . 

Nuptial rites distinguish less ap- 
proved from illegal commerce, 5. 

Nuptial rite where bride not a 
virgin, 6 . 

Essence of rite, consent of man, 
and father of bride, 5. 

Period of marriage of males and 
females, 5, 6. 

Of Brahmins, 5. 

, Of Kshetriyas, 5. 

Of Vysyas, 5. 

No limitation of time for, of Sood- 
ras or servile class, 6. 


Marriage, continued-— 

Consent of both parents to, neces- 
sary, 6. 

Father bound to select husband for 
daughter, 6. 

If he fail, paternal relatives or 
mother, 6. 

Brother may contract, of sister with 
mother’s consent, 6. 

Uncle may contract, of niece, 6. 

If relations neglect to provide hus- 
band for three years after being 
marriageable, girl may select, 6. 
Return of presents on annulling of 
engagement, 6. 

Breach of promise of, 9. 

When may lawfully take place, 9. 
With whom the contract may be 
entered into, 9. 

Lunatic, 9. 

Idiot, 9. 

Valid if made with consent of 
parents, 9. 

Caste or class — 

Both parties must belong to the 
same, 9, 10. 

Of women to men of lower caste, 9. 
Children, illegitimate, 9. 

With daughter of bastard, 9. 

The law as regards, w’ith different 
castes directory, 10. 

Decision questionable, 11. 

Loss of caste — 

Intercourse between husband and 
wife ceases on, 12. 

If on the side of the sonless wife, 
she is civilly dead, 12. 

If she has a son, he must main- 
tain her, 12. 

Prohibited degrees, 12. 

Are not to be infringed, 12. 
Uncle, brother, sister, 12. 

Of younger brother and sister be- 
fore elder, 12. 

Adopted son is within the prohi- 
bited degrees in both families, 12. 
Causes of separation — 

Besides infidelity, 12. 

Failure of the objects of marri- 
age, 12. 

Impotence, 12. 

Barrenness, 12. 

Disease, 12. 

Supersession or polygamy, 12. 
Permitted among the Hindoos, 12. 
Practice objected to by majority 
of Hindoos, 18. 

Husband cannot supersede wife at 
pleasure, 18. 

Justifying causes, 13. 
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Marbiage, continued^ 

1st. Consent, 18. 

Without justifying causes warrants 
second marriage, 18. 

Devices resorted to to obtain, 18. 

Suitable settlement, 13. 

Compensation amounting, with 
stridhana, to a value equal to 
expenses of second marriage, 18. 

How estimated, 13. 

2d. Legal causes, 13. 

Intoxication, 13. 

Disease, 13. 

Bears daughters for ten years, 13. 

Exhibits want of chastity, 13. 

Disobedient, 13. 

Bad tempered, 13. 

Barren, expensive, mischievous, 
abusive, 13. 

Cheerful acquiescence entitles her 
to proportionate liberality, 13. 

Whilst resistance subjects to co- 
ercion, 13. 

Present on second marriage, wife 
may sue for this, 14. 

Illegal supersession, 14. 

What, 14. 

Second marriage not invalid from 
absence of justifying causes, 14. 

Divorce — 

111 treatment, 14. 

When granted to first wife, 14. 

Residence of first wife, 14, 15. 

Entitled to inherit, 14, 

Debts binding on husband, 14. 

Residence of several wives, 14. 

First wife still to be honoured, 14.' 

Precedence according to seniority 
of marriage, 15. 

Personal chastisement of wife, 15. 

Withdrawal of conjugal rites, 15. 

Divorce according to Hindoo law, 15. 

Re-marriage, 15. 

Suttee, 15. 

Directed to sonship, 17. 

Should it fail in its object, son to 
be adopted, 17. 

Prohibited, 38. 

Where the relation of the bride 
and bridegroom bears analogy to 
that of father or mother, if the 
bridegroom bear it, even the 
father of the bride, or the bride, 
stands in the light of mother to 
the bridegroom. Such marriage 
is prohibited, 39. 

Absolute bar to adoption, 52. 

With Soodras, only obstacle, 52. 

In Bombay a married man may be 
adopted, being a Sagotra, 52. 


Marriage, continutd — 

Adopted son may not marry into 
an adoptive family, 63. 

Of adoptive son within prohibited 
degrees in his own family, 54. 

Sons of a woman whose, in irregu- 
lar order, 104. 

Sons of a woman of a higher class 
104. 

See Charges on Pbopertt, 77. 

Debts incurred on account of, must 
be reasonable, 84. 

Expenses of, 87. 

How provided for, 87. 

Right of wife to sue.- for fee on 
second, 128. 

Order of succession of stridhana 
where in an approved or dis- 
approved form, 196, 201, 205. 

Of daughters, 326. 

And expenses of, 326. 

Wealth received at. — See Parti- 
tion, 406. 

Maternal Kindred — 

Guardians failing paternal relatives, 
64. 

Maternal Uncle — 

Not a reflection of a son, 37. 

Mechanical Arts— 

Wealth earned by, 186, 188. 

Mental Defects which disqualify 
for inheritance. — See Disqualifi- 
cation FOR Inheritance, 98. 

Migration — 

Where party leaves one district, and 
goes to reside in another, by what 
law governed, 306. 

Minor. — See Minority. 

Will by, 170. 

Concurrence of sons in alienation 
by father of land dispensed with 
when, 170. 

Cannot alienate, 172. 

Minors — 

If married, may adopt, 35. 

Minor-Ward— 

Authority granted by, to widow to 
adopt, 34. 

Consent of Court of Wards, 84. 

Minority — 

Benares and Mithila schools lasts 
till sixteen, 63. 

In Bengal till fifteen, 63. 

Soodra upon completing sixteen 
years, 63. 

Majority may be postponed beyond 
sixteen years, 63. * 

Regulation period, eighteen years, 
63. 

Father proper guardian, 63. 

2a 
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Minority, continued — 

Mother, if father dead or incom- 
petent, 6S. 

In Bombay, stepmother’s right of 
guardian^ip superior to paternal 
uncle, 63. 

The king is uniTorsal superinten- 
dent, 64. 

Mother in practice is the guardian, 
64. 

Widow herself liable to tutelage, 64. 

Elder brother, in default of mother, 

64. 

Paternal relatives, in default of 
elder brother, 64. 

Failing them, maternal kindred, 64. 

Ruling power has the appointment 
of guardians, 64. 

Guardians may be appointed by 
will, 64. 

On failure, collector may name a 
person, 64. 

Females can only be appointed 
guardians to females, 64, 66. 

Mofussil Court may dispose of 
claims to guardianship, but must 
not interfere with Court of 
Wai^ 66. 

Guardianship of, rests with father 
until marriage, 66. 

In his default, with nearest pater- 
nal relations, 66. 

When married, she becomes under 
control of husband, 66. 

In his default, his sons, grandsons, 
and great grandsons, 66. 

In their default, the husband’s 
heirs generally, 65. 

In default of them, his paternal 
relations, 66. 

On their default, her maternal 
kindred, 66. 

Dependence ofwomen strictly main- 
tained, 66. 

Assets make heir liable, pro tanto, 

65. 

Son liable for father’s debts, as well 
as those contracted on his ac- 
count during, 66. 

In Benares, debts of father binding 
on son, whether assets or none, 

66 . 

Grounds of the liability of the heir 
discussed, 65. 

Heir liable, whether assets or not, 

"Reasons, 66, 

Presumption that debt incurred by 
head of family is a fomily debt^ 
66 , 


Minority, continued^ 

If one member a minor, creditor 
must show bond JideSf 66, note. 

Mr Mayne’s remark on patriarchal 
system, 66. 

If manager contract debt not with- 
in scope of his authority, own 
undivided share liable, 67. 

General rule laid down by Cole- 
brooke refers to divided families, 
67. 

Where no joint liability contracted 
with deceased, unjust to hold 
heir responsible if liabilities ex- 
ceed assets, 67. 

As in case of wife or daughter suc- 
ceeding husband or father, 68. 

Do the debts of the father become 
payable out of his assets, even 
in the hands of his heir, on de- 
mand from his guardian ? 68. 

Minors may now be sued by their 
guardians, 71. 

Suits instituted in favour of, and 
against minors, 71. 

Share of minors in joint property, 71. 

Guardian may sue for allotment of 
share in joint property where 
malversation, 71> 

No act of guardian as to property 
of minor valid unless one of ne- 
cessity, 71. 

Tutelage of women, 71. 

If necessary, division may be made 
during, of a son, 880. 

His share should be set apart, 881. 

If neglected, must demand it with- 
in a reasonable time after majo- 
rity, 331. 

Otherwise he may be barred, 881. 

Acquiescence of minor as to parti- 
tion, 881. 

Ratification of minor as to parti- 
tion, 881. 

He must have full knowledge of 
his rights, 881. 

And abandon them, 881. 

Minor may claim through guardian, 
if evidence of malversation, 881. 

Where infant hound by acts of 
guardian, 882. 

Guardian may question whether 
division should be according to 
Patnibhaga or Putrabhaga, 882. 

Charge on zemindary by manager 
or guardian of minor, 888. 

Reunion of minor, S88. 

Evidence of, 888. 

Wlmther minmr can enter into a 
division, and execute a deed, 888 
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MiTAOSHAfiA— 

Schools goreraed hy, with reference 
to stridhana, 174. 

Doctrine of, as to equal participa* 
tion of father and son, and right 
of the latter to acquire partition, 
rejected, 378. 

Mithila Law.— See Steidhana. 
Mithila — 

Kritrima form of adoption prevails 
in, 18. 

Adoption of sister’s son is valid, 42. 
One of mature age may be adopted, 
51. 

Effect of Kritrima form of adop- 
tion, 60. 

Husband and wife may each adopt 
a son, 60. 

Sanction of husband notnece6sary,60. 
Son appointed by her will perform 
her obsequies, 60. 

And succeed to her peculiar pro- 
perty, 60. 

Ko limit as to age, 60. 

A man may adopt his own brother, 61. 
Or his own father, 61. 

He and his issue remain members 
of his natural family, 61. 

And inherit in both, 61. 

Mode of adoption in Kritrima form, 
62. 

Minority lasts till sixteen, 63. 

Order of succession of daughters in, 
276. 

In, right of daughter’s son not re- 
cognised, 284. 

Daughter’s sou not in line of heirs" 
in, 308. 

Order of succession in, 304. 
School.— See Steidhana, 215. 
Modes of Aoquisitiok.— S ee Pro- 
PEBTY, 75. 

Mopussil — 

Uday dispose of claims to guardian- 
ship, but must not inteiiers with 
Couri of Wards, 65. 

Mookwas — 

Or fishermen, 309. 

Mother — 

To give notice to husband that wife 
hM reached maturity, 5. 

To select husband for daughter if 
father fail, 6. 

Consent of, to contract of marriage 
of sistOf by brother, 6. 

Consent of, to gift of son in adop- 
tion not necessary, 35. 

Cannot give without consrat of 
husband, 85. 

When assent presumed, 35. 


Mother, continued -^ 

During season of distress, 35. 

Proper guj^ian for minor* if fatherV 
dead or incompetent, 63, 64. 

Debts incurred by, for domestic 
use, 82. 

Heir to property inherited by, from 
son, 211. 

Property taken by, on partition 
among sons, 211. 

Whether, succeeding to estate of 
son, takes by way of inheritance, 
224. 

Succeeds in preference to father in 
all schools except Bei^al, 287. 
Interest of, not a^olute, 288. 

Fanciful grounds for preferring, to 
father, 289. 

In Bengal father takes Before, 290. 
Cannot alienate unless for necessary 
purposes, 290. 

Where father had other wives be- 
sides the, 290. 

Shares equally with sons on parti- 
tion, 337. 

Doctrine of cessation of, to bear 
children not generally adopted, — 

See Partition, 347. 

Volition of father and, incapacity 
must oo-exist, 347. 

The rule with regard to being past 
child-bearing refers to any wife, 

848. 

Distribution according to, 880. 

But not where the sons vary in 
number, 380. 

Whether partition takes place dur- 
ing life of, 886. 

In Beng^ it is denied, 366. 

In every other province it is al- 
lowed, 386. 

Mother-in-Law — 

Kot succeeded by daughter-in-law, 

295. 

Moveable.— See Property, 74. 
Moveable Estate — 

Widow has uncontrolled power 
over, 274, 

Moveable Property— 

Women have full power over, when 
given by husband, 128. 
Mtjroomakatayam — 

Or nepotism in the female line, 309. 
Castes following this rule are 
Pagoda servants, 809. 


Hativbs— 

Where of different persuasions, 
what law governs, 2. 
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Natubal-born Brother— 

Cannot adopt his own, 50. 

Nor inherit property, 50. 

Of brother acquired by adoption, 
50. 

Natural-born Son— 

After adoption, entitled to four- 
fifths, 54. 

Adopted son to one-fifth, 54. 

In Bengal, one-third, 54. 

In Southern India, one-fourth, 54. 

Natural Death. — See Death. 

Natural Family — 

Relationship with, ceases on adop- 
tion, 53. 

Relationship of adopted son with, 
ceases, 53. 

Right of, to inherit property ac- 
quired by adoption, 223. 

Natural Rights — 

Of adopted son lost by adoption, 22. 

If adoption invalid, unaffected, 22. 

Exception to rule, 22. 

After-born son supersedes adopted, 

22 . 

He receives one-fourth as considera- 
tion for removal from his own 
family, 22. 

Unless on death of natural-bom 
son, when he receives the whole, 
subject to charges, 22. 

Natural Son — 

Adopted son becomes as, 53. 

Necessaries — 

Wife has authority to bind husband 
for, 82. 

Necessity — 

For alienation by widow, 107. 

Nephew— 

May be adopted by several uncles, 
26. 

Uncle cannot adopt, already given, 
26. 

Given in adoption by father, as 
SudhaDattaka,cannotbe adopted 
by uncle, 26. 

Cannot be given away by uncle in 
adoption, 36. 

Whose fathers are dead, entitled, as 
far as fourth in descent, to par- 
take equally with the brethren, 
890. 

And take per atirpeSf 890. 

The son of one of five whole bro- 
thers, though his father was in- 
sane, is entitled, on partition, to 

' one-fifth of property acquired by 
joint funds, 390. 

Where the succession vests in the 
widow, the son of another bro- 


Nephew, contirmed — 

ther, who died during the widow’s 
occupation, is not entitled to in- 
heritance, 292. 

Inherit in default of brothers, 292. 

Where there is competition between 
brothers and, 293. 

Take per stirpes with their uncles 
293. 

Where associated, 294. 

Nephew’s Sons, 294. 

Niece — 

Uncle may contract marriage of, 6. 

Nieces — 

Whether, inherit, 293. 

How they take, 293. 

See Sister’s Daughters, 299. 

Not enumerated in order of heirs, 
299. 

North-Western Provinces — 

Cannot adopt a sister’s son in, 42. 

N ubile Age — 

Consummation postponed until, 4. 

Husband may claim wife at, 5. 

Mother to give notice of, 5. 

Wife resides with mother until, 5, 

Nuncupative Will. — See Will, 156. 

Nuptial Debts — 

Expenses must be reasonable ; if 
not, member incurring them 
alone liable, 85. 

Unless family has adopted them, 85. 

Nuptial Gifts — 

As to partition of. — See Partition, 
402, 407. 

Nuptial Rites— 

Have effect of distinguishing less 
approved from illegal commerce, 5. 

Nuptial Token — 

Taly or tying round neck of bride 
sanctioned by custom, 8. 

0 . 

Obsequies. — S ee Adoption. 

Son necessary to perform, 4. 

Expenses of. — See Charges on 
Property, 77. 

Performance of, 86, 231 . 

Expenses attendant upon, 86. 

Females cannot perform, 222. 

Key-stone to the law of inheritance, 
231. 

Series of heirs adjusted by degree 
of benefit conferred on deceased, 
231. 

The mere act of solemnising, gives 
no title to inheritance, 232. 

Occupancy — 

Mode of acquisition, 75. 
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Only Son — 

Whether father, having given away, 
may adopt another, 25. 

Adoption of, 43. 

Cannot become an absolutely 
adopted son, 43. 

But may be affiliated as Dwyamu- 
shyayana, 43. 

A legal impediment would exist to 
the affiliation by an uncle of a 
nephew whom his father had 
given away in adoption as a Sudha 
Dattaka who retains no filial re- 
lation to his natural father, 43. 

The adoption of an only son is, 
when made, valid according to 
Hindoo law, 43. 

The result of the authorities, 43. 

Whether entitled to demand parti- 
tion from uncles, 389. 

OoPANATANA. — See Chakoes on Pro- 
perty, 77. 

Investiture of sacred thread, 5. 

Marks the opening of student- 
ship, 5. 

Or investiture of the thread pre- 
vents adoption, 50, 51. 

When to be performed, 51. 

Any one on whom adopter may 
legally perform rite may be 
affiliated as a Datt. son, 52. 

May be annulled and re-performed, 
52. 

By putreshti, or sacred fire, 52. 

Order op Descent or Succession. — 
See Stridhana, 196. 

Ornaments worn by Wife, 187,188. 
—See Partition, 400. 

Orphan — 

Cannot be adopted, 49. 

To constitute a valid, there must 
be agivingas well as receiving, 49. 

OUTCASTE — 

Cannot adopt, 35. 

See Emancipation Act xxi. of 
1850, 35. 

Entitled to maintenance, 87. 

Disqualified for Inheritence— See 
Disqualification por Inherit- 
ance, 98, 99. 

P. 

Paishaoha — 

Form of marriage, 4. 

Should never be observed, 5. 

Paniabb, 309. 

Parents — 

Barrenness of, 4. 

Necessitates adoption, 4. 

See Inheritance, 287. 


Parinayya — 

Wealth received at a marriage. 
— See Stridhana, 203. 

Partial Division — 

Partition presumed to be general, 
889. 

Those denying it must give strong 
evidence of its being, 389. 

Partial PARTiiioN.—See Partition, 
317. 

Some may be left Ar future, or to 
descend according to inheritance, 
317. 

What is left undivided follows the 
family property, what is divided 
goes as separate property, 317. 

Partition— 

Of ancestral property in lifetime 
of father must be equal, 75. . 

A man cannot bequeath what he 
could not give on, 148. 

Division of accumulations does not 
constitute divided family, 158. 

Where sons born after, they ex- 
clude divided sons, 233. 

If no after-born sons, divided sons 
succeed, if father's wife not 
living, 233. 

Not complete, residue left undi- 
vided, 262. 

No right to in Malabar, 310. 

The family may, however, consent 
to, 310. 

The principle of, 310. 

Of heritage — 

Definition of, 315. 

Division of goods of any relative 
by any relative, 316. 

May take place even where there 
is no property, 316. 

Three modes of disposing of pro- 
perty, 316. 

1. By partition, 316. 

2. By alienation or gift, 316. 

3. By will, 316. 

In Malabar, no member can call for, 
310, 316. 

In Madras male issue may compel, 
816. 

In Bengal, father’s consent neces- 
sary, 317. 

Presumption in joint family that 
all the property is joint, 317. 

But need not be joint in all 
respects, 317. 

Each can only claim his own share, 
317. 

May be total or partial, 817. 

Both as to number of shares, and 
amount of property, 816. 
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Partition, continued-- 

It need not attach upon the whole 
of the property, 817. 

Presumption that a division of the 
whole was intended, 817. 

The law of succession follows the 
nature of the property, 817. 

Agreement to divide may be en- 
forced by widow, 818. 

Effects subsequently discovered, 
818. 

Parties may consent to redistribu- 
tion where original unequal, 818. 

Beopening of, when once made, 818. 

Where inequality caused by fraud, 
818. 

Concealment of common stock, 
818. 

Ke-unioq, 818. 

Condition of co-heirship destroyed 
by, 318. 

Status of native Christians, 818. 

The law regulating the succession, 
318. 

Estate of a native Christian of pure 
Hindoo blood, 319. 

Madras Begulations II. of 1802, 
8. 17, and III. of 1802, s. 16, cl. 1, 
819. 

Effect of Christianity as to succes- 
sion, 8X9. 

Bights of members Of undivided 
Hindoo family, 319. 

Hindoo writers treat, tmder in- 
heritance, 824. 

Sons co-proprietors with father, 

825. 

Bight to maintenance out of an- 
cestral property, 825. 

Payment of debts previous to divi- 
sion, 825. 

Payment or apportionment with 
consent of creditors, 825. 

Postponement with consent of 
creditors, 325. 

Mode of providing for payment, 
826: 

Debts contracted after division, 

826. 

Initiation of younger brothers and 
sisters, 326. 

Marriage of daughters, 826* 

Who are objects of, 826. 

Inherent right of each heir to, 827. 

In Madras male issue may enforce, 
from hither, 827. 

Pne son may claim it, 828. 

Bight of after-born sons, 828. 

Pos^oned until after deliyery of 
pregnant woman, 828. 


Partition, continued-- 
Father must reserve two shares of 
self-acquired property for himself 
where wife is^ not past child- 
bearing, 828. 

Sons born after, by father, 829. 
Several sons so bom, 329. 

After father’s death, 830. 

Be-union with fatW lets in the 
sons to share with after-born son, 
880. 

Sons bom after adoption, 380. 
Where no after-bom nor united 
sons, 880. 

Minors, 880. 

1. A full, acknowledgment of his 
rights, 331. 

2. An abandonment of them, 881. 
May claim through guardian if 

malversation, 881. 

Where bound by acts of guardian, 
832. 

Guardian may refer question whe- 
ther division should be according 
to Patnibhaga or Putrabhaga, 
882. 

Charge on zemindary by manager 
or guardian of minor, 338. 
Be-union of minor, 333, 

Evidence of, 833. 

Whether minor can enter into 
division and execute a deed, 

333. 

Illegitimate children, 334. 

Where they inherit on death of 
father, share on, 834. 

If not entitled to maintenance, 
834. 

Illegitimate children of English- 
man by Hindoo woman, 884. 
Bights governed by Hindoo law, 

884. 

Joint family, 834. 

Yet partnership differs from joint 
Hindoo family, defined by Hindoo 
law, 884. 

On death of each, his lineal heirs 
•entitled to enter partnership, 

334. 

Illegitimate sons do not inherit even 
moveable wealth, 334. 

Son by a Soodra woman legidly 
married does not share even the 
moveable property, 885. 

Son of Brahmin, Kshetriya,yaisya, 
by woman of a servile claiii, 

885. 

Son of a Soodra woman of a man 
who has no other offipring en- 
titled to maintmianee, 885. 
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Partition, conk»u«d~ 

S(Mi a£ a man bj a woman of a 
higher olaae, 335. 

Illegitimate son of Soodraa, 835. 

Failing son, daughters, &c., ille- 
gitimate son takes full shares, 

335. 

Failing sons, among Soodras daugh- 
ters’ SODS take equal shares, 336. 

Daughters can neither claim nor 
share in, 336. 

Though when property descends 
they may divide equally, 336. 

Among brothers alters the line of 
descent, 336. 

Among daughters has not the same 
effect, 336. 

Women cannot compel division, 

336. 

Where married acccording to ap- 
proved species, 336. 

Women’s fee or gratuity, 336. 

Wife entitled to a share, 336. 

Widow's right in Bengal, 337. 

In Benares, 337. 

Mother shares equally with sons, 

337. 

Mode of, 339. 

Where no common property, 339. 

By arbitration, 339. 

By adjustment, 339. 

By lot, 339. 

By suit, 339. 

Without writing, 340. 

Verbal evidence of, 340. 

Among co heirs, 340. 

Period of, 341. 

Conflicting opinion in different 
schools, 342. 

Bombay school, 342. 

Three periods of ancestral estate 
after death of parents, 342. 

During joint lives, if mother is past 
child-bearing, 342. 

With father’s consent at any time, 
342. 

Circumstances justifying, without 
father’s consent, 343. 

Where father incapable with con- 
sent of eldest son, 343. 

This opinion refuted, 343. 

In Bengal, two periods of, 343. 

In Madnis, four periods, 344. 

By father’s desire, 344. 

On his retiring from worldly 
affairs, 844. 

Demise of the fath^, 344. 

When father addicted to vice, is 
old, disturbed in intellect, ^s- 
eas^ 344. 


Pabtition, continwid — 

Enumeration by Colebrooke, 844. 

In Bengal, the right to, is at the 
father’s instance, except in case 
of civil death or degradation, 345. 

Menu does not support the doc- 
trine of compulsory division, 
346. 

He refers only to the recovery of 
lost ancestr^ property, 346. 

Father cannot make, of ancestral 
immoveable property unless mo- 
ther past child-bearing, 347. 

Benares and other schools differ 
from Bengal as to, of ancestral 
estate, 347. 

The mention of sisters has reference 
to disposal in marriage, 347. 

The doctrine of cessation of the 
mother to bear Children not 
generally adopted, 347. 

In Bengal, the volition of the 
father and the mother’s incapa- 
city must co-exist, 347. 

Provisions for after-born sons, 847. 

The rule with regard to the mo- 
ther’s being past child-bearing 
refers to any wife, 348. 

The Vice and disease must be such 
as to produce degradation from 
caste, 348. 

Age, impairment of mind, and 
bodily disease, are not causes of, 
348. 

But are causes of appointment of 
sou as manager, 348. 

His acts bind the family property, 
but consent necessary to idiena- 
tion, 349. 

Of ancestral property against 
father’s consent, 349. 

In Bombay, sons entitled to a 
division of, 350. 

Ancestral property lost, but re- 
covered, ranks as self-acquired, 
361. 

I 

In Madras, sons or grandsons may 
compel a division of ancestral 
property, 361. 

Decision of the High Court based 
on an erroneous quotation from 
Menu, 353. 

Without father’s consent is illegal, 
364. 

With his consent binds him, 
though absent at the time, 364. 

Without his consent does not bind 
the son who made it, 364. * 

Self-acquired property of without 
consent of father, 364. 
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Partition, continued — . 

What is self-acq^aisition, 855. 

Explanation of acquisition by learn< 
ing, 355. 

In Bengal, 855. 

Not if joint stock used in acquisi- 
tion, 856. 

Bombay, 356. 

Lost property acquired, 356. 

Applies to moveable property in 
Madras, 356. 

In Bengal and Bombay, to both, 

356. 

Bengal, 356. 

Ancestral property recovered, 356. 

Special rule as to land recovered, 

357. 

Madras, 357. 

Sons have some interest in self- 
acquired immoveable property, 

357. 

Undecided whether son can compel 
division of self-acquired immove- 
able property, 357. 

Self-acquired moveable property, 
owner may divide as he likes, 

358. 

Father may recall share in case of 
indigence, 358. 

Enumeration of subjects of acquisi- 
tion, 358. 

Acquisition must be made without 
charge to the patrimony, 358. 

If such acquisition obtained from 
common stock, 359. 

Exceptions with regard to acquisi- 
tions by learning, 359. 

Of wealth acquired without detri- 
ment to paternal estate, 359. 

Gift from a father, 360, 

Where acquisitions by valour are 
distributable, 360. 

Gifts of affection and kindred, 
360. 

Wealth acquired by labour, em- 
ployment in agriculture, 360. 

Other exemptions from, 360. 

Brothers living in union are en- 
titled to lands purchased by their 
acquisitions in proportion to the 
funds contributed by them re- 
spectively, 361. 

Property acquired by brothers 
should be distributed among 
them according to the labour and 
funds employed by each, 361. 

Acquisition made by means of the 
ffotrimony, 361. 

Lands purchased by one co-heir 
with borrowed money, 362. 


Partition, continued — 

Property exclusively acquired by 
one co-heir is not to be shared 
by brethren, 362. 

Interest of father in wealth ac- 
quired by united sons, 362. 

Where one brother associates with 
another in developing his pro- 
perty, 363. 

House built on joint land, 863. 

Augmentation of common fund, 
363. 

Acquisition by unassisted labour, 
363. 

By joint funds or personal labour, 
363. 

Self-acquisitions without aid of 
joint funds, 363. 

Exception in case of land, the re- 
covery of which entitles acquirer 
to a fourth over and above his 
own, 363. 

Yautaca, 364. 

A united half-brother shall not 
participate in self -acquisitions of 
his co-proprietors, 364. 

Improvement of undivided pro- 
perty, 364. 

Agreement between members re- 
specting expenditure of self- 
acquired funds, 364. 

Benamee purchased by a member of 
a joint family, does not render 
the property self-acquired, 365. 

Fraudulent concealment of common 
property, 367. 

Distribution of shares, 367. 

1. Between father and sons, 367. 

2. Between co heirs, 367. 

Equal distribution of ancestral pro- 
perty, rule of aU schools, 368. 

In Madras sons may demand and 
take per stirpes, 369. 

In Benares unequal distribution of 
ancestral and immoveable self- 
acquired property prohibited, 

369. 

In Bengal father may make unequal 
distribution of self-acquired pro- 
perty, as well as moveable ances- 
tral, 369. 

According to Macnaghten’s Cons., 
if once made, valid, 369. 

This opinion discussed and refuted, 

370. 

Opinions of old authorities, 371. 

Father entitled to two shares of 
ancestral property, 371. 

Father and only son, 372. 

The doctrine of the Mitacshara as 
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Pabtition, continued — 

to equal participation of father 
and son, 373. 

Son's right to require partition re- 
jected, 873. 

As to self-acquired property, 378. 

Property acquired by use of patri- 
mony, 373. 

Lost property acquired by sole, exer- 
tions, 373. 

Sons may dispute unequal division, 
374. 

Each son may demand his share at 
different periods, 374. 

Or may renounce, 374. 

Father may recall share in case of 
indigence, 374. 

Between co-heirs, 374. 

Ancient rule, 374. 

Equal division, 375. 

Payment of debts, 375. 

After the father’s death, 375. 

Disproportionate enjoyment, 375. 

Co-heirs are not called upon to de- 
duct their legitimate expenditure, 

376. 

Division is made of the balance 
after deducting expenses, 376. 

But extravagant excess may be de- 
ducted from him who indulges 
in it, 376. 

Drones not allowed to share in accu- 
mulations, 376. 

Sons take per capita, 376. 

Other than sons take per stirpes, 

377. 

One son requiring partition, no ex- 
ception to rule as to equality of 
shares, 378. 

Amongst sons of different brothers 
is according to their fathers, 
878. 

One of four grandsons having died, 
his son is entitled to claim from 
his uncles, 378. 

Brother’s sons also share with their 
uncles, 379. 

Son of a great-grandson will not 
take, being in another line of 
heirs, unless the direct lino is 
exhausted, 379. 

This refers to a re-united family 
only, 379. 

This limitation is intended in the 
case of residence in another dis- 
trict, 379. 

Distribution according to mothers, 
380. 

But not where the sons vary in 
number, 880. 


Partition, continued — 

Property descends in co-paroenery* 
880. 

Exception, 380. 

Condition of undivided family pre- 
vious to, 380. 

Manager’s acts important, 380. 
Consent of co-sharers necessary to 
valid alienation of joint property 
beyond the alienor's share, 381. 

In Bengal, assignment of co-proprie- 
tor’s own share even before, 381. 
In Madras, co-sharer may alien his 
share, which is liable to be sold 
in execution on a judgment ob- 
tained in tort, 381. 

1. As to the right to demand 
amongst co-heirs, 385. 

2. The property to be divided, 
385. 

8. How the division takes place, 
385. 

4. Evidence, 385. 

Right to demand exists only in 
those who are heirs, 885. 

Wife cannot claim where there are 
sons, 385. 

Nor can a daughter, 385. 

One member may divide, 385. 

During the life of mother, 385. 

In Bengal, this is denied, 386. 

In every other province allowable, 

386. 

In Bengal, when made by father, 
son’s share given to childless 
wife, 386. 

Wealth of wife, which may devolve 
on husband, included in calcula- 
tion of allotment, 386. 

If the husband takes no interest in 
her wealth, it is not included, 386. 

In Benares, Mithila, and elsewhere, 
law differs, 386. 

Where several widows with sons, 387. 
Two modes of division, 387. 
Patnibhaga, or division by wives, 

387. 

Putrabhaga, or division by sons, 387. 
Effects of the two modes of division, 
888 . 

Amongst Soodras a guardian may 
refer the question according to 
which the estate should be di- 
vided, 388. 

Stepmothers and grandmothers, 388. 
Widow of husband separated from 
his co-heirs, 388. , 

Allotment of share to wife does not 
imply separation between hus- 
band and wife, 389. 
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Pabtitxoh, 

Dttcigb W oittxkot daim nor ahare 
ix^ S89. 

Unmarried daugbten tike nothing 
dttnng fa^r*! life, 889. 

A married daughter gets nothing 
where male iseue, 889. 

Where brothers and sisters are of 
the same tribe, 889. 

Division presumed to be general, 389. 

Whether an only son is entitle to 
demand, from his uncles, 389. 

A son of one of five whole brothers, 
though bis father was insane, is 
entitled on, to one^fifth of pro- 
perty acquired by joint funds, 

890. 

Absentees entitled to share as far 
a^ seventh in descent, 891. 

Those at home as far as the fourth, 

891. 

Period of absence, 391. 

What constitutes a foreign country, 

891. 

After-bom sons, 891. 

Pregnant widow of a co-heir, 891. 

Grandsons claiming by representa- 
tion are entitled to their father*B 
share, 392. 

Land goes to the son of, bom by 
the wife of equal class, 392. 

Bight of a share may be resigned, 

892. 

Upon what property attaches, 394. 

What property is incapable of divi- 
sion, 394. 

Jaghire, 894. 

Jaghire, or other grant acquired at 
the expense of the patrimony, 
does not belong exclusively to 
the acquirer, 895. 

Though science should have been 
the means of acquisition, 895. 

The acquirer takes a double share, 
395. 

Bengal, 895. 

According to law of Bengal, an ac- 
quirer using joint-stock has two 
shares, 895. 

Benares school supports equal dis- 
tribution in oases of addition to, 
or Improv^ent of, the original 
property, without separate acqui- 
sition, 895. 

According to Mitacshara, if common 
stock, impr^ed or augmented b^ 
one of undivided family by agri- 
culture, commerce, Ac., the ac- 
quirer entitied to equal dis- 
mbutioni 895. 


Pabtitiou, . 

Apolliyam, what it is, 895. 

In the nature of a Baj, 896. 

Enam villages, 896. 

Shrotriyam, 897. 

Is inalienable, 899. 

A corrody, 899. 

Offices attached to Fagodes, 400. 

Lands endowed for religious pur- 
poses, 400. 

Women not partible, 400. 

Clothes, 400. 

Vehicles, 400. 

Ornaments, 400. 

Where one member has more jewels 
than another, 401. 

Books, tools, Ac., 401. 

Regalities and zemindariea, 401. 

Lands granted to maintain rsnk, 401. 

N uptitd gifts, 401. 

Annuity, 402. 

Dues attached to the office of kins- 
man, 402. 

Self-acquisitions, 402. 

Acquisition of a man made by his 
own means alone, is not divisible 
among his brothers, 402. 

Half brother, 403. 

Whether joint-stock oontributed to 
the acquisition, is sometimes a 
nice question, 403. 

Joint funds, 404. 

Acquisitions by one of four bro- 
thers, with the aid of his father's 
funds and labour, will on, be 
made into ten parts, of which 
five will go to the father, two to 
the acquirer, and one to each of 
his brothers ; if acquired without 
any aid, into two parts, the father 
taking one and the acquirer one, 
the brothers having no right to 
any share, 404. 

Acquisitions made by a man jointly 
with his brother’s four sons, by 
means of joint funds, will be di- 
vided into two portions, of which 
one will be taken by the acquirer, 
and the other shared equally by 
the four sons of his brother, 404. 

Younger brother joined with elder 
brother in management of seH- 
aoquired property, 404. 

Divisibility of gains of science, 405. 

In respect of what acquisitions the 
rule applies, 406. 

Gift by a friend, 407. 

Nuptial gifts, 407. 

Gifts must be made by the doneet 
408. 
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Pabtition, cowtmwd ^ 

Exception to rule, 408. 

Property recovered, 408. 

Where landed property lost to the 
family may be recovered by a co- 
heir without aid from the family, 
resources, he is entitled to a 
fourth, 410. 

Gains by valour, 411. 

Special property, 412. 

jOienation may be effected for the 
support of the family, not other- 
wise, 412. 

Managing co-heir has power to bind 
for a debt contracted for the con- 
cern, 418. 

Evidence of, 415. 

Presumption in favour of associa- 
tion, 416. 

Rebuttal, 416. 

Question of division one of fact, 
416. 

Living apart as to food and habita- 
tion, is not considered a separa- 
tion such as to disqualify for an 
inheritance, 417. 

Separate transactions, 417. 

Gifts, 417. 

Sureties, 418. 

Practice of agriculture, 418, 

Religious duties, 418, 

Commensality, 419. 

Separate possession of property, 420. 

Indication of relinquishment on 
division of joint property, 420. 

Separate acquisition, 421. 

!Division of income does not consti- 
tute division of family, 421. 

Food separately prepared, 421. 

Purchase of joint-stock property by 
one co-heir, 421. 

When brothers lived separate, trad- 
ing without aid from joint funds, 

421. 

Property remaining undivided, vests 
in surviving son, to exclusion of 
widow, 421. 

Whether undivided residue subject 
to rules, relative to separated or 
unseparated bre^ren, 421. 

Division of produce without land, 

422. 

Presumption where long residence 
and food taken apart, 422, 

Evidence of kinsmen, 422. 

Occasional employment and receipt 
of supplies for private expenses, 
are not evidence of union, 422. 

Circumstantial evidence, 428. 

Joint management of properly, 423. 


Partition, 

Bonless widow of an. undivided 
brother cannot separate and take 
his share, nor can the daughter 
of a former wife take her share. 
423. 

Separate caste invitations and pre- 
sents, 423. 

Presumption that trade carried on 
by member of undivided family 
is joint, 423. 

Possession of property divided, 424. 

Jagannatha’s summing up, 425. 

Re-union, dehnition of, 426. 

May take place between separated 
co-heirs, 426. 

Mitacsbara limits re-union to father, 
brother, or parental uncle, 426. 

But it inciudes all those who make, 

426. 

Mode of effecting re-union, 426. 

Separation after re-union, 427. 

The superior allotment in right (mE 
primogeniture forbidden, 427. 

Acquirer gets a double share of 
wealth gained by science, even 
with the aid of common stock, 

427. 

The order of succession of one dying 
after re-union, is an exception to 
that of obstructed heritage, 428, 
430. 

Exception to the rule that a re- 
united brother should keep the 
share of his re-united co-heir, 428. 

The right of whole brothers united, 
and half-brothers re-united, 428. 

-Fixed property, the uterine brother 
takes, conceded wealth and ani- 
mals he takes with those re- 
united, 429. 

The son succeeds in all cases, 429. 

The son of one re united succeeds 
before other re-united persons, 
430. 

In other cases the parents, and hnt 
the mother, 430. 

Then4he brother and paternal uncle 
equally, 430. 

Brothers not re-united share with 
re-united uncles, 430. 

The wife, if alone re-united, 430. 

If others re-united, she does not 
succeed, but must be maintamed, 
430. 

Among un-re-united persons suc- 
ceeding to one re-united with 
other members of the famUy, tHb 
mother is first, then the mther 
then the eldest wife, 430. 
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Pabtition Deed— 

Effect of provialon against alienation 
in, 168. 

Pabtnebship, Sevbeanoe op.— See 
Christian, 319. 

Paternal Relatives — 

May select husband fur daughter if 
father fail, 6. 

Guardians in default of elder bro- 
ther, 64. 

Paternal Uncle — 

Not a reflection of a son, 37. 
Paths — 

For cows not divisible, 412. 
Patnibhaqa. — See Partition, 
Division by wives, 387. 

Effect of division by, 388. 

Guardian may refer question 
whether estate should be divided 
according to, 388. 

Patriarchal System— 

Mr Maynes* remarks on, 66. 
Payment of Debts, 77. 

Order of, 78. 

See Charqes on Inheritance. — 
Debts, 326. 

Per Capita — 

Sons take, irrespective of their 
mothers, 376. 

Period of Partition.— S ee Parti- 
tion, 341. 

Conflicting opinions in different 
schools as to, 342. 

In Bombay, 342. 

In Bengal, 343. 

In Madras, 344. 

Perpetuity— 

Buie against, 164. 

Perquisite, Woman’s — 

Explanation of, 206. 

Order of descent, 207. 

Personal Property — 

Descent of. — See Property, 74. 
Alienation of, whether, or self- 
acquired. — ^e Alienation, 140. 
Personalty. — See Property, 73. 

Per Stirpes — 

Granddaughters take their grand- 
mother’s property, 272. 

On partition others than sons take, 
877. 

Pledge — 

Where creditor has taken for debt, 78. 
PouLiYAM. — See Partition, 395. 
Polygamy — 

See Marriage. — Supersession. — 

, Husband. — Charges on Inheri- 

tance, 96. 

Prohibition against, merely di- 
rectory, 96, 


Possession— 

Of divided property evidence of 
separation, 424. 

Postponement — 

Of payment of debts with consent 
of creditors, 825. 

PfiAJAPATYA — 

Form of marriage, 4. 

Pratiloma, 835. 

Pregnant Women — 

Postponement of partition until de- 
livery of, 328. 

Presents — 

Return of, on annulling engagement 
of marriage, 6. 

Of courtesy and affection to be 
returned if engagement not ful- 
fliled, 6. 

If made by kinsmen by way of sale 
to be relieved, 6. 

Presumption — 

In favour of adoption, 28. 

Adoption mustbe strictly proved, 23. 

Presumptive. — S ee Heir. 

Primogeniture — 

Abolished, 24^, 

Principalities — 

Do not descend in co-parcenery, 
380. 

Principality — 

Descends to widow, 249, 256, 259. 

Zemindary, 266. 

Priority — 

Amongst classes as to payment of 
debts, 78. 

Produce — 

Division of, without the land does 
not constitute separation, 422. 

Profuse Expenditure — 

Diminution of share on account of, 
83. 

Prohibited Degrees. — See Mar- 
riage. 

Of relationship are not be infringed 
in marriage, 12. 

Woman must not be descended 
from paternal and maternal an- 
cestors of proposed husband 
within the sixth degree, 12. 

The rule confined to uncles, bro- 
thers, sisters, and their descend- 
ants, 12. 

Adopted son within, 12. 

Adopted son cannot marry in his 
own family within, 54. 

Property. — S ee Introductory Re- 
marks, Charters of Justice 
FOR India. 

Charges on— See Charges on Pro- 
perty, 
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Property, coniinued — 

Real and personal, of adoptive 
father goes to adoptive son, 54. 

And self 'acquisitions undisposed of 
by father, 64. 

Land was the earliest subject of 
acquisition, 73. 

Is fourfold, 74. 

Real, 74. 

Personal, 74, 

Ancestral, 74. 

Self-acquired, 74. 

Buildings, 74. 

Slaves formerly real, 74. 

Corrodies, 74. 

As to possession, is either joint or 
separate, 74. 

Difference between English and 
Hindoo law with reference to 
descent of real- and personal pro- 
perty, 74. 

Mode of acquisition, 75. 

Absence for twelve years entitles 
heir to succession to, 75. 

Death then presumed, 75. 

Some authorities contend that 
period varies with age of missing 
person, 75, 

Sons have with father co-ordinate 
right in ancestral, 75. 

Must divide equally, 75. 

Cannot alienate without concur- 
rence, 75. 

According to Mitacshara, is inalien- 
able as regards interest of par- 
ceners, 75. 

What is ancestral, 76. 

Creation of right of inheritance, 75. 

Indefeasible inchoate right created 
by birth, 75. 

In Peninsidar and North Indi^ 
sons have with their father by 
birth co-ordinate concern in an- 
cestral, 75. 

So father must divide it equally, 
75. 

And cannot alienate without their 
concurrence, 75. 

In this school, as regards interest of 
parceners, it is inalienable, 75. 

Bengal follows same rule with re- 
spect to partition, 75. 

Father has otherwise an unreserved 
power of alienation over all he 
possesses, 75. 

What is adverse possession, 76. 

Joint, 76. 

What is, 76. 

Self-acquired, 76. 

What is, 76. 


Property, continued^ 

Stridhana, 76. 

In real ancestral, right limited, 
and male issue of occupant, if 
free from disqualifying defects, 
possess interest equ^ to that of 
occupant, 76. 

Cannot alienate or assign unequal 
shares, 76. 

Lost but recovered is not ancestral, 
76. 

But self-acquired, 76. 

Unless recovered by use of patri- 
mony, 76. 

Self-acquired, how acquired, 76. 

Indefeasible title after three gene- 
rations, 76. 

If possession adverse, 76. 

Devolution of, 222. v 

1. From a sole separate owner, 

222 . 

2. From a female, 222. 

Ascends. — See Inheritance, 287. 

Upon what partition attaches, 

394. 

What incapable of division, 
394. 

Prostitution-— 

Its gains recognised, 305. 

Pundit — 

Will overcome any passage of law 
too stubborn for other manipula- 
tion by the often baseless allega- 
tion of custom, 40. See Intro- 
duction. 

Pupil. — S ee Inheritance. 

Put. — S ee Adoption. 

Adoption on failure of son neces- 
sary to save from, 4. 

It is not son’s performance of 
exequial rites that saves from, 
24, 45. 

It is the birth of a son that saves 
from, 44, 45. 

POTNIBHAQA — 

Not countenanced in the High 
Court of Madras, 234. 

PuTRABHAOA. — See Partition. 

Division by sons, 387. 

Effect of division by, 388. 

Guardian may refer the question 
whether estate should be divided 
according to, 388. 

PuTTRA.— -See Adoption, Son. 

Etymology of, 18. 

PUTRESHTI, OR SaCRBD FiRE.— Se 
Adoption, (Tonsure.) 

Pagodas — 

OfiBces attached to. — See Parti- 
tion, 400. 
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Baoshasa— 

Form of murriage, 4. 

Bajah— 

Public «&d priTAte property of, 248. 
Bank — 

Laud granted to maintaiii, 401. 

BAftIFICATIO» — 

Of minor as to partition, 831. 

He must have full knowledge of his 
rights, 331. 

And abandon them, 881. 

Bbalty. — See Pbopeett, 73. 

Beal Pbopertt — 

Descent of. — See Peopebty, 74. 

Bealtt and Pkesonaltt— 

Of adoptive father, goes to adoptive 
son, 54. 

Beabon&ele — 

. Debts incurred on account of cere- 
monies, marriage, Ac., must be, 
84. 

Beoeiving — 

There must be, as well as giving, 
to constitute valid adoption, 49. 

Becoveeid Peopbety. — See Peo- 
PEETY, 76. 

Whether real or personal, recoverer 
may alienate, 140. 

Be*distribution — 

Parties may consent to, where ori- 
ginal, unequal, 318. 

Befleotion of a Son, 86. 

Bsqalities — 

Partition of. — See Partition, 401. 

Bbligious Duties — 

Of unseparated brethren are single, 
418. 

Beligious Element — 

Cannot be excluded in questions of 
adoption, 24. 

Beligious Institutions — 

Qualified sons of disinherited man, 
may inherit with certain excep- 
tions, 101. 

Special rule for their wives and 
daughters, 101, 104. 

Beligious Orders — 

Disqualification for inhezitance, 

102 . 

Order of succession amongst, 805. 

Belioioub Purposes^ 

Lands endowedfor.- HeePABTinoN, 
806, 400. 

Bblinquibhuent — 

Of joint property, 420. 

^ Whether evidence of division, 420. 

Behaindeb — 

Devise of self -acquired property by 
way of, 161. 


Be-uabbuge — 

Of widower, 6. 

Of widow, 7. 

Mode of contracting, 7. 

For legal purposes, ceremonies im- 
material, 7. 

Gift and acceptance only neces 
sary, 8. 

Sapthapathiy or seven steps, 8. 
Contract being perfected may be 
enforced, 8. 

Contract fiixes the connubial rela- 
tion, 8. 

Bights thus created, 8. 

Duration of union, 8. 

Severance of, 8. 

Infidelity, 8. 

Causes justifying, 12. 

Supersession, 12. 

Polygamy permitted, 13. 
Prohibition against, directory, 18. 
Practice not approved in Beng^, 18. 
Husband cannot supersede wife at 
pleasure, 18. 

Justifying circumstances, 18. 

1. Consent, 18. 

2. Legal causes, 18. 

Present on, 13. 

Illegal supersession, 14. 

Residence of wives, 14. 

Entitled to inherit, 14. 

Women may now contract, 16. 
Suttee, 16. 

Be-marriage, 272. 

Bemote Kindred. — See Inherit- 
ance. 

Benunoiation— 

Son may renounce on partition, 
374. 

Bight to a share may be renounced, 
• 892. 

Bb-ofening— 

Of partition when once made, 818. 
Bebidence — 

Of widow, 192. 

Presumption as to separation where 
long, and fpod taken apart, 
422. 

Besidenoe of wife — 

On supersession, 14. 

When several wives, 14. 
Bb-union— 

After there may be eubtequent 
partition, 818. 

Where after-born sons, 818. 

With father lets in th» sons to 
share with after-bom sons, 880. 
See Partition, 446. 

Bomans— 

Custom of, on adoption 19. 
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S40EAMBNT8— 

ObAarvance of the five gretd, eepa- 
rately evidence of partition, 418. 

SaOBED THRBAD.~See OOFAKAYANA. 

SaOEIFICEB by FIBE— 

Ceremony of, at marriage of minor 
importance, 8. 

Saoultas— 

Bight to inheritance. — See Stbid- 
Hana, 197. 

Sagsb— 

When commentators differ, we 
must have recourse to texts of, 
with regard to the interpretation 
of the law, 183. 

Saqotra.— S ee Adoption— Marriage* 

Samanodioas. — See Inhebitanob, 
Stbidhana. 

Derivation of, 227. 

Are of two g^es, 227. 

Limit of, 228. 

SAldLAYUBTHANA--- 

Ceremony of, at close of student- 
ship, 5. 

Sapindas.— S ee Inheritance, Stbid* 

HANA. 

Derivation of, 227. 

Are of two gi^es, 227* 

Limit of, 227. 

Sapthapathi— 

Or seven steps, 8. 

Marriage ceremony of, 8. 

Saudayika— 

With regard to the capacity of a 
widow to alienate, 127. 

Different kinds of woman’s property 
are called, 191. 

How it is to be used, 191. 

Sacdaiyaoa Stbidhana — 

Or gift of affectionate kindred, 128, 
note. 

Second marriage, right of wife to 
sue for fee on, 128. 

Science— 

Property acquired by, obtained at 
expense of joint stock, 896. 

Ordinary gains of, are divisible when 
acquired at family expense, 403. 

And receiving family maintenance, 
405. 

Otherwise, where imparted at ex- 
pense of one not a member of 
the family, 405. 

Oains by.— See PARTmoN, 406. 

What is wealth gained by, 407. 

Second Marriage. — S ee Marriage. 

Presents on.— See Stbidhana, 200. 

Self-aoqxtibiid Property* — See Pro* 
FBRTY, 73, 75. 


SEiir-AcqriRED Property, continwed— 

If undisposed of, go to adoptive 
son, 54. 

How acquired, 76. 

What is, 76. 

No family debt affects, 79. 

Except perhaps to extent of ac- 
quirers own share, 79. 

If joint property insufficient to 
satisfy debt, 79. 

Whether, or ancestral is alienable, 
140. 

In Bengal, unequal distribution of, 
147. 

Devise of, by way of executorj^or 
remainder. — See Will, 161. 

In Madras, a Hindoo in possession, 

* without male issue, kinsmen, 
or coparceners, may devise an- 
cestral as well as, 162, 167. 

Concurrence of sons in, 170. 

Father has uncontrolled power once 
only, 171. 

Of a single man, may alienate with- 
out concurrence of sons, 172. 

Of^ a coparcener vests in his male 
issue as far as great-grandson, 
245. 

Failing him, it goes to united bro- 
thers, 245. 

Widow inherits, of husband in pre- 
ference to male kin, 245. 

Of undivided husband goes to 
widow, 247. 

Descends to widow, 249. 

Right of widow to succeed to, of 
her undivided husband, 259. 

Immoveable, 265. 

Undivided Hindoo entitled during 
life to separate enjoyment of, 
265. 

But will devolve on his coparceners 
if undisposed of, 265. 

His widow entitl^ only to main- 
tenance, 265. 

In whatever way obtained, the 
daughter takes, 278. 

In Malabar, without aid of family 
funds, belongs to acquirer, 812. 

Father must reserve two shares for 
himself on partition, when his 
wife is not past child-bearing, 828. 

As to oompulsory division of. — See 
Partition, 846. 

Partition of, without consent of 
father, 854. 

What is, 855. 

Explanation oj^ acquisitioii by learn- 
ing, 855. 

In Bengal, 855. 
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Self-acquired Property, contiwueri— 

Not if joint stock used in acquisi- 
tion, 356. 

Bombay, 356. 

Lost property recovered is, 366. 

Applies to moveable property at 
Madras, 356. 

In Bengal and Bombay, to move- 
able and immoveable, 8.56. 

Ancestral property recovered is, 366. 

Special rule with regard to land re- 
covered, 367. 

Madras, 357. 

Sons have some interest in immove- 
able property, 357. 

Undecided whether son can compel 
division of immoveable, 357. 

Owner may divide immoveable, as 
he likes, 358. 

Father may withdraw share in case 
of indigence, 858. 

Enumeration of subjects of, 358. 

Acquisition must be made without 
charge to patrimony, 358. 

Where obtainedfrom common stock, 
359. 

Exception with regard to acquisi- 
tion by learning, 359. 

“Without detriment to the paternal 
estate, 359. 

Gifts from father, 360, 

Where gained by valour are distri- 
butable, 360. 

Wealth acquired by labour, 360. 

Employment in agriculture, 360. 

Brothers living in union are entitled 
to lands purchased by their ac- 
quisitions in proportion to their 
respective contributions, 361. 

Should be distributed according to 
the funds and labour employed 
by each, 361. 

Acquisitions made by means of the 
patrimony, 861. 

Lands purchased by one member 
with borrowed money, 362. 

Exclusively acquired by one co- 
heir not to be shared by his 
brethren, 362. 

Interest of father in wealth acquired 
by united sons, 362. 

“Where one brother associates with 

' another in, developing his pro- 
perty, 868. 

House built on joint land, 363. 

Augmentation of common fund, 

• 363. 

. Acquisitions by unassisted labour, 
363. 

Without aid of joint funds, {363. 


Self-acquired Property, conftwwcd — 

Exception in case of land, the re- 
covery of which entitles the ac- 
quirer to a fourth over his own 
share, 363. 

Land acquired by means of Yautaca, 
364. 

Half brother shall not participate 
with his co-proprietor, 364. 

Improvement of undivided pro- 
perty, 364. 

Agreement between members re- 
specting expenditure of, 364. 

Benamee purchase by member of 
a joined family does not render 
it, 365. 

. Unequal distribution of immove- 
able, prohibited in Bengal, 369. 

Unequal distribution of, as well 
as moveable ancestral, 369. 

According to Macn. Cons, if once 
made, valid, 369. 

This opinion discussed and refuted, 
370. 

Although distribution of, in dis- 
cretion of father, it must not be 
arbitrary, 373. 

Property acquired by use of patri- 
mony is not, 373. 

Whether the augmentation or im- 
provement of the joint property 
by the several members are to be 
treated as, or as ancestral, depends 
upon whether they arise from 
employment of common stock, or 
by the independent exertions of 
the individual, 402. 

If the former, the benefit arises to 
all alike without regard to the 
amount of individual contri- 
bution, 402, 

And is divisible as ancestral pro- 
perty, 402. 

If attributable to individual ex- 
ertion, his co-heirs have no right 
to a share, 402. 

Although, during its accretion, he 
continued undivided, 402. 

Acquisition by a man’s own means 
alone, is not divisible among co- 
sharers, 402. 

A brother, whether half or whole, 
cannot share, 403. 

Whether joint stock contributed to, 
is sometimes a nice question, 
403. 

When brothers are living in union, 
the law will imply that acquis- 
* tions are made by use of family 
property, 408. 
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When the contrary is shown, they 
are not divisible, 403. 
Acquisitions by one of four bro- 
thers, with the aid of his father^s 
funds and labour, will, on par- 
tition, be made into ten parts, of 
which five will go to the father, 
two to the acquirer, and one to 
each of the brothers, 404. 

If acquired without any aid, into two 
parts, the father taking one, and 
the acquirer the other, the bro- 
thers having no right, 404. 
Younger brother joined with elder 
in management of, 402. 

Incidental expenditure, 404. 

Where expenditure incidental to 
acquisition, but not made for 
purpose of gain, does not give the 
gains a partible character, 405. 
Thus, wealth spent for maintenance, 
nourishment, &c,, 405. 

So expenditure on the son’s initia- 
tion or wedding is not made with 
a view to gain, 405. 

Divisibility of gains of science, 
405. 

In respect of what acquisitions, the 
rule applies, 406. 

Acquisitions by learning, 406. 
Exception to the rule as to acquisi- 
tions gained by use of joint stock, 
408. 

Treasure trove, 408. 

Anything given by a stranger, 

, through commiseration, 408. 

Lost property recovered. — See Pae- 
TITION, 408. 

Self-acquisitions. — See Self- ac- 

quired Property. 

Separation — 

Causes of infidelity, 8. 
Disappointment of the object of 
marriage, 12. 

Impotence, 12. 

Barrenness, 12. 

Disease, 12. 

Wife, however, entitled to mainte- 
nance, 12. 

Separate Acquisition. — See Self- 
acquired Property. 

Liable fpr debt incurred in con- 
sequence of profuse expenditure, 
84. 

No evidence of partition either way, 
421. 

Separate Possession-— 

Of property, evidence of division, 
420. 


Separate Transactions — 

Evidence of separation, 417. 
Servile Class — 

No stage of studentship for, 6. 

No limitation of time of marriage, 6. 
Several Wives — 

Where, eldest inherits first, 265. 
Shrotriyam — 

Conferred for life, 132, 

Each holder can only alienate his 
own interest, 132. 

Right of adopted son to succeed to, 
134. 

Right of widow to succeed to, 134. 
See Partition, 397. 

Sisters — 

Contract of marriage of, by brother, 

6 . 

And their descendants^ within the 
prohibited degrees of marriage, 
12 . 

Marriage of younger before elder, 12. 
Entitled to maintenance, 96. 

Where one of several daughters 
who succeeded as maiden dies 
leaving sons, 285, 

According to law of Bengal, the 
sons alone take mother’s share 
exclusive of, and son, 285. 

Where she succeeds as married 
woman leaving sons, and, sons, 
285. 

See Inheritance, 290. 

Excluded from heritage, 296. 

In Bombay, succeed to estate of 
deceased brother, if separately 
acquired by their father, in 
preference to their father’s son, 
296 

Expenses of initiation of, 326. 

Of marriage of, 326, 

The mention of being married by 
Narada does not intend a distinct 
period of partition, 347. 

Sister’s Fee. — See Stridhana, 217. 
Sister’s Son. — See Adoption. 
Daughter’s son and, are the sons of 
Soodras, and may be affiliated by 
them, 38, 42. 

Such adoptions are allowed to aU 
classes, at least where no others 
procurable, 38. 

For the three superior tribes, is 
nowhere mentioned as a son, 39, 
Not yet decided whether a Soodra 
can make adoption of a sister’s or 
daughter’s son, 39. • 

In the Andhra country, as in Ben- 
gal, a Brahmin cannot adopt his. 
89, 42, 
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Sister’s Son, continued^ 

Id Bengal a Brahmin cannot adopt, 
42. 

Norin North*We«tem Provinces, 42. 

Brahmin’s widow cannot, 42. 

A Brahmin having a daughter and 
daughter*in‘law cannot adopt a 
son of a daughter deceased, 42. 

Nor can such person, if so adopted, 
adopt his wife’s sister’s son, and 
make him heir to the grand* 
father’s property, which would 
pass to the daughter-in-law on the 
Brahmin’s death, and after to 
daughter, 42. 

See Stridhana, 207, 214, 217. 

Excluded from inheritance in Ben- 
ares and Mithila, 228. 

In Bengsti admitted, 228. 

See SiSTERa, 285. 

In default of brothers, grandsons 
inherit in Bengal, 298. 

But not in the other provinces, 
298. 

Succession after, 300. 

Slaves — 

Formerly real property, 74. 

Smriti Chandbika. — S ee ‘S tridhana, 
Inheritance. 

Holds that to entitle the widow to 
her husband’s property she must 
have daughters, 248. 

This doctrine refuted, 248. 

Social Relations — 

Estrangement does not extend to, 
54. 

Son— 

Successive adoptions. — See Sue- 
CBSSIVB Adoptions. 

Neoessary to perform obsequies and 
discharge debts, 4. 

Necessary to save from Put, 4. 

On failure of, adoption necessary, 4. 

Marriage directed towards obtain- 
ing, 17. 

If that object fail, adoption resorted 
to, 17. 

Performance of obsequies by, 17. 

Payment of debts by, 17. 

Formerly eleven kinds of, 18. 

Legitimate, principal one, 18. 

Given in adoption preferable one 
amongst those obtained in that 
mode, 18. 

Now only three kinds of, 18. 

By birth or Aurasa, 18. 

^By adoption, Dattaka, 18. 

By E>itrima, or son made, 18. 

Aji after-bom, supersedes adopted, 

22 . 


Son, continued — 

Adopted entitled to one-fourth of 
the property, 22, 

Should after-born, die without issue, 
adopted takes the whole pro- 
perty, 22. 

Failing, widow may perform obse- 
quies, 22. 

Widow may perform obsequies on 
failure of, 22. 

In her default, by brother, but not 
with same effect as, 22. 

Performance of exequial rights, no 
difficulty is in, when natural 
sons, 23. 

It is not performance of exequial 
rites that saves from Put, 24. 

But his birth, 24. 

Man is absolved from debt by birth 
of, 25. 

Whether a father having given 
away an only, may adopt another, 

25. 

Included in legitimate issue, 25. 

Two individuals cannot adopt same, 

26. 

Except in case of one nephew 
by several uncles, 26. 

Where male issue incompetent to 
the performance of funeral rites, 
father sonless may adopt, 26. 

Conversion of, to Christianity. — 
See Adoption. 

To be adopted must be of woman 
whom adopter might have mar- 
ried, 36. 

Reflection of a, 36. 

Liable for father’s debts, as well as 
those contracted on his account 
during minority, 65. 

Not liable for father’s debts during 
life, 79, 

Bom after father’s death, 330. — 
See Partition. 

Bora after adoption, 330. 

Blameless if disqualified persons 
take a share, 101. 

Of a woman married in irregular 
order, 104. 

Produced through a kinsman, 104. 

Or apostate from a religious order, 
104. 

Begotten on a wife sprung from a 
higher class, do not inherit, 104. 

Of a woman married in irregular 
order, may be heirs, 104. 

If he be of the same tribe with bis 
father, 104. 

So of a man of a different but 
superior tribe by a woman 
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Son, continued — 

espoused in regular gradation, 
104. 

Of a man married to a woman of 
inferior tribe, is not heir, 104. 

But is entitled to maintenance, 
104. 

Co-proprietors with father, 325. 

Bight to maintenance out of an- 
cestral property, 326. 

Each has inherent right to partition, 
327. 

Bhcxe jure representationisi 827. 

In Madras may enforce division of 
ancestral property from father, 
327. 

May dispute unequal division, 374. 

Each may demand his share at 
different periods, 374. 

Or may renounce, 374. 

Take per capita, 376. 

One requiring partition no excep- 
tion to rule as to equality of 
shares, 378. 

Where several, they take as one 
heir the property descending to 
them as coparceners, 380. 

And enjoy it under one manager, 
380. 

Son-in-law — 

Father-in-law cannot disinherit his 
heir in favour of, 109. 

Not in line of heirs, 272. 

SoNLEss Man — 

May adopt, 26. 

Who is, 25. 

SOODRA — 

Need not marry into the same 
caste, 9. 

Amongst, minority lasts till six- 
teen, 63. 

Illegitimate son of, 241. 

Marriage with, only obstacle to 
adoption, 4. 

Marriage amongst, 4. 

May contract a Brahmin marriage, 

6 . 

No stage of studentship for, 6. 

No limitation of time for mar- 
rifi^e, 6. 

Daughter’s sons and sister’s sons 
may be affiliated by, 38, 42. 

Not decided whether he can adopt 
a sister’s or a daughter’s son, 38, 

42. 

May adopt a son Bmn a Gotra, or 
family different to his own, 49. 

No age fixed for adoption of, 61. 

Aitw-bom and adopted son share 
equally, 64. 


Soodra, continued-^ 

Amongst, illegitimate children in- 
herit, 234. 

And take half the share of l^iti- 
mate children, 234. 

Bastard’s right to inherit, 238. 

On failure of daughter’s sons among, 
illegitimate sons succeed to full 
shares, 284. 

Were always entitled to half shares, 
284. 

Illegitimate children of.— See Par- 
tition, 335. 

When entitled to inheritance, 333. 

When entitled to maintenance, 836. 

Among, failing a putra, a son of a 
daughter becomes a co-heir, 886. 

Sources of the Law, xxii. 

Southern India — * 

In, adopted son inherits one-fourth 
if after-bom son, 64. 

See Inheritance, 306. 

Special Property — 

Not divisible, yet co-heirs have an 
an interest in, 412. 

Wells and tanks, 412, 

Couches, 412. 

Eating and drinking vessels, 412. 

Paths for cows, 412. 

Carriage road, 412. 

Books must go to the learned, 
412. 

Spiritual Preceptor. — S ee Inherit- 
ance, 

Statute op Limitation — 

Only bar to legal right, 96. 

Does not operate when there is a 
constantly accruing right, 96. 

Stepmothers — 

And their daughters entitled to 
maintenance, 96. 

Eight to share on partition, 888. 

Stridhana. — S ee Marriage. 

Presents, where marriage com- 
pleted, become, 7. 

Whether included in estimating 
maintenance, 89. 

In Bengal, a woman has absolute 
power of alienation over, except 
immoveable property, gift of hus- 
band, 126. 

If a legacy be given to a wife by 
her husband’s relatives, or by her 
own, it is, 130. 

If given by a stranger, she cannot 
part with Her interest in it wiUi- 
out her husband’s consent^ 180. 

Mitacshara school, 174. 

Definition of, 174. 

Derivation, 174. 
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Stridhana, continued-^ 

Not governed by ordinary rules of 
inheritance, 174. 

What constitutes, 174. 

Different descriptions of, 175; 

Women’s property, not a technical 
expression, 175. 

Gifts subsequent, 176, 185. 

Property devolving by inheritance, 

• 176 . 

Right of husband to succeed to wife’s 
property depends on nature of 
her title, whether stridhanum or 
peculiar property, 176. 

Husband must restore, used in dis- 
tress if he marry again, 187. 

Ornaments worn % the wife, 187, 
188. 

Bombay school — 

Different kinds of, 187. 

Wliat husband has promised, it 
must be made good by son as a 
debt, 188. 

Nature and amount of, 188. 

Fraudulent gift is not, 188. 

In some kinds, women possess abso- 
lute property, 189. 

But not in immoveable property 
given by their husbands, 189. 

Husbands and others do not pos- 
sess absolute power over, 189. 

Husbands not liable to make good 
wife’s property taken in distress, 
190. 

Where husband takes second wife, 
must restore it, 190. 

Bad woman not entitled to, 190. 

Mithila law — 

Different kinds of, 190. 

Saudayika, 191. 

How to be used, 191. 

Ornamental apparel, 191. 

Ornaments worn with consent of 
husband, 1 91, 

What property may be enjoyed by 
a woman at pleasure, after her 
husband’s death, 191. 

How she may enjoy his estate, and 
how she is to live, 192, 

A childless, chaste widow shall 
during her life enjoy his pro- 
I^rty, 192. 

Enjoyment of immoveable pro- 
perty, 192. 

Property protected in the lifetime 
of her husband, 193. 

^ Alienation of immoveable property 
by widow, 192. 

Immoveablepropertyinheritedfrom 
son, 193. 


Steidhana, continued^ 

Should not be used but for the 
relief of a distressed son, 193. 

In that case the husband eiiall pay 
the principal only, 198. 

If the wife give the property in 
distress, he may return it when 
he pleases, 193. 

When husband not bound to return 
it, 193. 

When a wife can take, 194. 

Bad wife unworthy of, 194. 

What is meant by honour due to 
her, 194. 

Order of succession of varies, 196. 

Where deceased is a maiden, 196. 

If married, and property given her 
at time of nuptials, 196. 

After the death of a maiden, 196. 

In default of those descendants, 
where marriage in Brahma form, 
196. 

Assoora, 196. 

According to the Benares and Mi- 
thila school, 197. 

If married, and property not given 
at time of nuptials, 197. 

Right of husband to succeed to, 
176. 

Wife or widow may alienate, 183, 
186. 

Strange’s enumeration of different 
kinds of, 183. 

Bengal school, different descrip- 
tions of, 185. 

Gifts subsequent, 185. 

Wealth earned by mechanical arts, 
186, 188. 

Husband may use in distress, 186. 

Number of sorts of, not restricted 
to six, 186. 

Wife has not power over wealth 
earned by mechanical arts, or 
gifts received from strangers, 
186, 187. 

Madras and Benares schools, 198. 

Property inherited by a daughter 
as her mother’s streedhan, 198. 

Property acquired as her own 
streedhan, 198. 

Distribution of, 198. 

Heirs are different, according to 
the form of marriage ceremony, 
196, 198. 

Where the woman leaves issue, 198. 

Presents on second marriage, 200. 

Bengal school — 

Descent of, 200. 

After descent of, is governed by 
ordinary rules of inheritance, 200 
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Stridhana, continued^ 

Maiden's property, 200. 

Of a married woman, 201. 

When married according to ap- 
proved or disapproved forms, 201. 

Where property given to her by 
her father, 201. 

Where not go given, 202. 

Succession of a woman’s children 
to the separate property, 202. 

Passages apparently contradictory 
of the daughter’s succession in 
exclusion of the son, relate to 
the wealth received by the 
mother at her nuptials, 203. 

Tautuka, 203. 

Parinayya, meaning of, 203. 

Daughter's son not meant where it 
is said that issue male succeeds 
on failure of daughters, 204. 

It is right that the son should in- 
herit before the daughter’s son, 
204. 

1st. The woman’s property goes to 
the unaffianced daughters, 204. 

‘Succession to the separate property 
, of a childless widow, 205. 

Presents given to her when a 
maiden, 206. 

Explanation of fee or perquisite, 
206. 

Where collaterals inherit, 207. 

Daughter’s son succeeds on failure 
of the daughter and the male 
issue, 207. 

Order of succession to the separate 
property of a childless woman, 
207. 

A contrary practice must be re- 
jected as unauthorised, 209. 

Order of succession to woman's 
peculiar property, according to 
Elberling, 210. 

Property inherited as widow, 21 ^ . 

Property taken by a childless wife 
on a partition by husband, or by 
husband on partition among sons, 
211 . 

Bengal school, 211. 

The successors to a married wo- 
man’s property are her children, 
211 . 

Argument against the reciprocal 
rights of the sons and the daugh- 
ters, 211. 

Amongst daughters, the unmarried 
are first, sharing with sons, 
211 . 

Daughter’s daughter gets some 
trifle, 212. 


Strtbhana, continued 

All pr perty acquired by marriage 
the daiightar and not the son 
fcikes, •12. 

All the property, except two kinds, 
goes to da ighters unmarried and 
unprovideJ, 212, 

Distinction wavre wives of different 
classes exist, 212. 

In default of daughters, their issue 
succeed, 212. 

Distribution among daughters and 
among sons is according to 
mothers, 212. 

Issue of the daughters succeed on 
their default, 212. 

On failure of daughters and their 
.issue, 213. 

The right of daughters* and their 
issue confined to the six kinds of 
property, 213. 

Women’s property is an exception 
to the general right of sous, 213. 

On default of offspring, the kins- 
men succeed, 213. 

The right of kindred depends upon 
the particular form by which the 
woman was married, 213. 

The effect of these rights is differ- 
ent in the different classes, 214. 

Heirs of a woman, on failure of her 
husband and parents, defined, 
214. 

When the son inherits presents 
from kindred, 214. 

' And the brother gets the perqui- 
site, 214. 

Gifts to be restored to the bride- 
groom when the bride dies before 
marriage, deducting charges, 
214. 

Presents by the maternal kindred 
belong to the brothers of the de- 
ceased damsel, 215. 

Mithila school, 215. 

Succession to a woman's separate 
property, 215. 

How a woman’s property is to be 
divided, 215. 

Explanation, 215. 

Who receive a woman’s separate 
property, 215. 

Explanation, 215. 

The daughter shall receive a share 
from the maternal estate, 215. 

The unmarried daughter inherits 
the property given to the mother 
on her marriage, 216. 

Tautaca, 216. 

Parinayya, 216, 
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Stbidhana, continued — 

Who receives the residue of the 
property after payment of the 
debts, 216. 

Where the rule is applicable, 216. 

Who succeed on failure of daugh- 
ters, 216. 

Karried sisters share with kinsmen, 
216. 

On failure of daughters, and so 
forth, 216. 

Married sisters shall receive some- 
thing from the estate given to 
her by her kindred, 216. 

Explanation, 216. 

The property of a woman married 
accorchng to certain ceremonies 
goes to husband on failure of 
issue, 216. 

When her property goes to her 
parents, 216. 

Explanation, 217. 

Who, according to Gautama, shall 
get the children’s fee, 217. 

Where this text applies, 217. 

Who shall take the wealth of a 
deceased damsel, 217. 

Summary of the law of succession 
in the Chintamani, 217. 

How far heritable, 217. 

Who may inherit, 217. 

Daughters’ daughters represent 
their mothers, 217. 

The unmarried exclude the mar- 
ried, 217. 

Co-wife’s children, 217. 

Sister’s son, 217. 

Heirs of the separate property of 
the deceased proprietress, 217. 

Whether property coming by in- 
heritance to daughters is, 274. 

See Inheritance, 291. 

If not, but inherited from son, pro- 
perty passes in Bengal to his 
heirs, 291. 

Studentship — 

Opening of, marked by Oopanayana, 

6 . 

Period of marriage of Brahmins, 6. 
Of Chetriyas, 6. 

Of Vysyas, 6. 

No stage of, for Soodras or servile 
class, 6. ' 

Subsequent Discovery — 

Effects subsequently discovered, 
818. 

SucoBSBioN.—See Property, Inherit- 
ance. 

Laws of, reserved to natives, 1. 

Of adopted son, 54. 


Succession, continued — 

To property of childless adopted 
son, 54. 

Goes„to heirs of adoptive father, 55. 

Father of adoptive father cannot 
claim, 55. 

Kule of, depends on two principles, 
263. 

Successive Adoptions. — See Adop- 
tion. 

Where purposes at first fail, 27. 

Only one can be adopted at a time, 
27. 

Second, during lifetime of first 
adopted son, 27, 57. 

Acquiescence in division of property 
by the father, 27. 

SuDHA Dattaka — 

Nephew given in adoption by 
father, cannot be adopted by 
uncle, 26, 43. 

Supersession. — S ee Marriage. 

Supersession, 13, 128, 200. 

What, 12. 

Polygamy, more accurate expres- 
sion, 12. 

Permitted among Hindoos, 13. 

When, 8, 13. 

Prohibition against plurality of 
wives directory, 13, 

By husband at mere pleasure, 13. 

Polygamy objected to in Bengal, 13. 

Justifying circumstances, 13. 

1. Consent warrants re-marriage, 1 3. 

2. Legal causes, 13. 

Present to first wife, 13. 

Consequences of not acquiescing, 18. 

Illegal supersession, 14. 

Residence on, 14. 

Wife entitled to inherit on, 14, 15. 

Sureties — 

Husband, wife, father, son, cannot 
become, before division, 418. 

Suretyship — 

Debt originating in, son not liable 
for, 84. 

Survivorship — 

Of coparceners overrides widow’s 
right of succession, 269. 

Suttee — 

AboUshed, 15, 

Persons aiding in, guilty of culpable 
homicide, 16. 

T. 

Tarawad. — S ee Malabar Law. 

Sale by consent of all the members 
of, 139. 

United Malabar family, 810. 
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Txnanot in Common.— See Jnmnbit> 

4NOB, 221. 

Tnnant for Life — 

Nature of wi^w’e tenure, 266. 

Testator.— S ee Alienation bt Will. 

Testamentary Power. — S ee Will. 

Conflicting opinions as to existence 
of, 141. 

A man cannot bequeath what he 
could not bestow by deed of gift 
or partition, 1 48. 

Testamentary Disposition— 

Regulated by Hindoo law, 158. 

Toll — 

Debt due for, does not bind son, 
84. 

Tonsure — 

Shaving the head, 50. 

Removal of, 51. 

May be annulled and reperformed, 
52. 

By Putreshti or sacred Are, 52. 

Tools— 

Partition of. — Sea Partition, 401. 

Toras Goras, 134. 

Total Division. — See Partition, 317. 

Some may be left for future divi- 
sion, or to descend in course of 
inheritance, 317. 

What is divided goes as separate 
property, 317. 

wLat is undivided, follows the 
family property, 317. 

Trade— 

Presumption that trade carried on 
by members of undivided family 
is joint, 423. 

Treasure Trove — 

Divisible. — See Partition, 408. 

U. 

Unole — 

May contract marriage of niece, 6. 

And their descendants, within the 
prohibited degrees of marriage, 
12 . 

One son may bo adopted by seve- 
ral, 26. 

Cannot adopt nephew already 
given, 26. 

Nephew given in adoption by 
father, as Sudha Dattaka, cannot 
be adopted by, 26. 

Cannot give away nephew in adop- 
tion, 86. 

Distribution of shares between 
great grandsons and, 378. 

B^ween brother’s sons and, 379. 

Whether an only son can demand 
partition from, 389. 


Uncle’s Son— 

Brahmin widow cannot adopt, 42. 
Undivided Brother — 

Widow of, cannot separate and take 
his share, 293. 

Undivided Brothers — 

Adoption is made regardless of 
rights injuriously afleoted by it, 
as by one of two, 30, 

Undivided Family — 

A widow cannot alienate property 
for payment of a debt of an un- 
divided Hindoo, 106. 

Even if self-acquired, 107, 

The husband’s brothers having suc- 
ceeded, are bound to pay, 107. 
All sons in, succeed equally to 
father’s property, 245. 

In Madras, immoveable property of 
member of, .goes to surviving co- 
parceners, whether self-acquired 
or ancestral, 245. 

During member’s life, he is entitled 
to enjoyment of self-acquired 
property, with right to alienate, 
if no son, 245. 

If not alienated and sonless, it goes 
to coparceners, 245. 

Widow of one of, entitled to main- 
tenance, where husband is un- 
divided, and has left immoveable^ 
self-acquired, and ancestral pro- 
perty, 245. 

In, widow takes self- acquired pro- 
perty, 247. 

Condition of, previous to partition, 
380. 

Management devolves on one mem- 
ber, 380. 

His acts are important, 380. 
Creditors should see whether 
family united or separated, 881. 
Undivided Hindoo Family. — See 
Christian, 319. 

Undivided Owners — 

Property of, cannot be considered 
as devolving upon the rest, 
222 . 

Widow takes self-acquired pro- 
perty of husband, 222. 
Undivided Property — 

Right of widow in, 269. 

Undivided Residue — 

Two causes may obtain on part- 
division of joint-property, 202. 
Vests in surviving son, to exclusion 
* of widow, 421, , 

Undivided Share — 

Of manager liable where he 
his authority. 
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Unequal Disteibution — 

Gases cited, involying tlie doctrine 
of wills and, 142, 156. 

In Bengal, may make of ancestral 
property among sons, 147. 
Parties may consent to redistribu- 
tion where, 818. 

Where caused by fraud, 818. 
Concealment of common stock, 
818. 

Unequal Division — 

Sons may dispute, 374. 

Ancient rule as to, 374. 

United Family — 

Succession in, 295. 

Interest of father in wealth ac- 
quired by united sons, 362. 

United Sons— 

Where none, nor after-bom, divided 
sons inherit father’s share, 330. 

Unmaeeied Daughters — 

Order of succession to property. — 
See Stridhana. 

Unmarried Men — 

Cannot adopt, 31. 

Usages — 

Reserved to natives by charter, 1. 
Immemorial legalise any practice, 
18. 

V. 

Valour— 

Acquisitions by valour, distribut- 
able, 360. 

Wealth gained by. — See Partition. 
406. 

Gains by. — See Partition, 411. 

Vehicles. — See Partition, 400. 

Verbal Authority — 

To widow to adopt, 34. 

Verbal Evidence — 

Of partition, 840. 

Vice-- 

Justifying division without father’s 
consent must be such as to pro- 
duce degradation from caste, 344, 
848. 

Vicious Son — 

Disqualification of, 152. 

Virgin — 

When bride not, nuptial rite, 5. 

Vysyas — 

Period of marriage of, 5. 

Oopanyana should be performed 
amongst, at the age of twelve, 51. 

o W. 

Waiveb— 

Son may waive his right to share on 
partition, 374. 


Wedding Rites— 

Accompanying* marriage of all 
classes, 5. 

Have effect of distinguishing less 
approvedfromUlegalcommerce, 5. 

Wells, Tanks — 

Not divisible, 412. 

Wharf — 

Duty of custom payable at, does 
not bind son, 84. 

Widow — 

Not allowed to re-many before act 
XXV. of 1856, 4. 

May marry again, 7, 1 5, 

Her children not illegitimate, 15. 

But loses her right to maintenance, 
15. 

So heirship to her deceased hus- 
band, 15. 

May perform obsequies on failure 
of son, 22. 

In her default by brother, but not 
with same effect as son, 22. 

Childless, cannot be compelled to 
adopt, 23. 

May adopt on behalf of husband, 
32. 

But by his authority, 32. 

Rule in Madras, 33. 

Rule in Bengal, 33. 

Rule in Behar, 33. 

When husband specifies one child, 
83. 

Query, Can she adopt a second on 
death of that child? 33. 

When authority general, 34. 

Verbal authority, 34. 

Under authority granted by minor 
ward without authority of Court 
of Wards, 34. 

Nanda Pandita declares that a 
woman cannot affiliate a brother’s 
son, 37. 

A woman appointing with the 
sanction of husband, must not 
appoint the son of a man with 
whom she could legally have in- 
termarried, 38. 

Rule unmeaning, if woman does 
not act simply as the passive 
agent of husband, 38. 

If she derives benefit from the 
adoption, her interest in adop- 
tion greater than is supposed, 
38. 

Reason of prohibition of Nanda 
Pandita, 38. 

Cana woman adopt aboy with whoso 
father she could not have mar- 
ried? 38. 
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Widow, cotiJtinued-^ 

Brahmin, cannot aaopt uncle’s son, 
42. 

Of adopting father succeeds to pro- 
perty of childless adopted son 
who leaves no widow, 55. 

On adoption by child becomes heir 
to late husband, and title merges 
in that of guardian, 59. 

Sale of property by, previous to 
adoption, 59. 

Possesses only a very restricted 
life-interest in the estate, 60. 

Adoption by, under power, 60. 

On death of adopted son, his heir, 
60. 

Liable to tutelage, 64. 

Not liable for husband’s debts un- 
less she possesses assets, 79. 

Debts must be paid whether 
enough left for maintenance, 
79. 

Where charges her separate pro- 
perty with debt, 79. 

Or possessed herself of husband’s 
property, 79, 

Heirs of, not liable for her debts, 
84. 

Unless of such a nature as would 
justify her in alienating the pro- 
perty to discharge them, 84. 

Hers is only a life-interest, 84. 

Interposed between her husband 
and successor, who is not her 
heir but her husband’s, 84. 

Unproductive property not calcu- 
lated in maintenance of, 89. 

Where, has only son, only entitled 
to maintenance, 90. 

Duty of, while with son, 90. 

Her right to specific allotment only 
arises when partition is made, 90. 

In joint family, all parceners, their 
wives and families are entitled 
to joint maintenance, on division 
they claim only on partition of 
their respective husbands and 
fathers, 90. 

What property may be enjoyed by, 
at pleasure after husband’s death, 

191. 

How she may enjoy his estate and 
where she is to live, 192. 

A childless chaste, shall during her 
life enjoy her husband’s property, 

192. 

Enjoyment of immoveable property 
192. 

Property protected in lifetime of 
husband, 192. 


Widow, continued — 

Immoveable property cannot be 
disposed of by, 192. 

Nor ^at inherited from son, 193. 

Bight as between herself and her 
sons, 90. 

No distinction in the different 
tribes of, 91. 

Between half-brothers and child- 
less, 92. 

Rights of a brother’s, having a son, 
92. 

Right of father’s, on partition 
among the brothers, 93. 

How maintenance to be provided 
for, 94. 

Residence of, 94. 

Rate of maintenance, 94. 

Want of chastity disentitles to 
maintenance, 95. 

When she takes as heir, must pay 
expenses of education and nuptial 
ceremonies of daughter, 95. 

Right of, to recover arrears of 
maintenance, 96. 

The only bar to a legal right is the 
statute of limitations, 96. 

Does not operate where there is a 
constantly accruing right, 96. 

Not obliged to bring annual ac- 
tions, 96. 

When husband proves deficient for 
maintenance, 96. 

Her maintenance cast on his rela- 
tives, 96. 

Then on her own, 96. 

Of person labouring under disabi- 
lity must be maintained, 88. 

See Alienation. 

Has no right to alienate property 
for payment of husband’s debts, 
even if self-acquired, 106. 

Her husband’s brothers having 
succeeded, were bound to pay 
debts, 106. 

Alienation by, when collateral heirs 
of husband, 107. 

For special purposes, 107. 

For religious or charitable puzposes, 
&c., sbe has larger powers than 
for purely worldly purposes, 

107. 

To support alienation for the latter, 
she must show necessity, 107. 

When made with consent of hus- 
band’s kindred, 107. 

State of, is one of tutelage, 107. • 

Never fit for independence, 107. 

Life of, one of ascetic privation, 

108. 
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Widow, continued — 

Unauthoriaed aUenation by, Crown 
may impeach when property es- 
cheated, 108. 

In default of male issue, suc- 
ceeds to husband’s estate with- 
out power of alienating what de- 
yolves upon his heirs after her 
death, 108. 

The question discussed and autho- 
rities cited as to the rights of a 
childless, to the property of her 
deceased husband, 108, 126. 

Stridhana, no restrictions on alien- 
ation by, except land, the gift of 
husband, 126. 

In Bengal, 126. 

In Benares, 1 27. 

Saudaiyaca, with regard to, 127. 

Right of, of one of heirs, where will 
directs that property shall go in 
male line, 158. 

Accumulations of joint family, 160. 

Bight of widow of co-sharer in, 
160. 

Devise of self-acquired property by 
way of remainder or executory 
devise, 161. 

Right of, to income or accumula- 
tions, 161. 

Maintenance, 161. 

Adoption by, under authority inva- 
lidates wiU, 163. 

Not included in the term descend- 
ants, 164, 166. 

Omission to make provision for, 
would not invalidate will, 167. 

May alienate her stridhana whether 
moveable or immoveable, 183. 

With the exception of land given 
her by her husband, 183, 186. 

Has not power over wealth earned 
by mechanical arts, or gifts re- 
ceived by strangers, 186. 

Succession to stridhana of, 205. 

Heirs to property inherited from 
husband in Bengal school, 211. 

Tidies self-acquired property of hus- 
band, 222. 

Surviving, takes before daughter, 

222 . 

In Bombay, not necessary that she 
should have a daughter, 245. 

Inherits self-acquired property of 
husband in preference to male 
kin, 245. 

( Entitled to maintenance where hus- 
band is undivided, and has left 
immoveable self-acquired and an- 
cestral property, 245. 


Widow, continued’^ 

In Bengal, succeeds whether hus- 
band divided or not, 245. 

Right of, to succeed to husband’s 
property does not depend on her 
having daughter, 245. 

In undivided family takes self- 
acquired property, 247. 

In line of heirs, 248. 

In Bengal, succeeds whether divided 
or undivided, 248. 

In othef schools succeeds only 
where husband separated, 248. 

Entitled to maintenance, 248. 

In Southern India, entitled to self- 
acquired property, 249. 

Takes property before daughters, 
249. 

Self-acquired proj^erty descends to, 
249. 

Principality descends to, 249. 

Daughters postponed to, 249. 

Right of, with power to adopt un- 
exercised, 250. 

Adopted child is in most respects 
precisely similar to posthumous 
son, 253. 

And mother becomes his guardian, 
253. 

Of a son cannot claim through her 
husband if he died before his 
father, 254. 

Whether entitled to inheritance, 
or merely maintenance, 255. 

No daughter can claim until after 
death of, 247. 

^ Grounds of, right to succession, 256. 

} Right of, to succeed to ^her hus- 

I band’s ancestral property, 257. 

Only where partition has taken 
place, 257. 

Or where property has vested in., 
husband by survivorship, 257. 

Right to succeed to self-acquired 
property of her undivided hus- 
band, 259. 

Only entitled to maintenance when 
her undivided husband’s self- 
acquired immoveable property 
descends to his co-parceners, 265. 

Nature of tenure of, 266. 

Estate tail, 267. 

Right of, to accumulation of joint 
estate, 268. 

Maintenance, 268. 

Power of, over her husband’s pro- 
perty, 268. 

Distinction between power of, over 
that and her stridhana, 268. 

Right of, in undivided estate, 269. 
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'“iDOW, continued^ 

Must be chaste, 269. 

Consequences of not being, 270. 

Has uncontrolled power over move- 
able estate, 274. 

Life interest only in immoveable 
estate, 274. 

In Bengal, dealings by, with immove- 
able estate, 274. 

Daughter takes after, 274. 

Takes self-acquired property in 
whatever way obtained, 278, 

Sonless of undivided brother can- 
not separate and take his share, 
293. 

Rights of, in a united family, 
295. 

j Right of, when two united brothers 

[ die in succeraion, 295. 

By law of Benares, in default in 
male issue, succeeds to husband’s 
estate if separated, 303. 

If joint only, entitled to mainte- 
nance, 303. 

In default of, maiden daughter suc- 
ceeds, 303. 

May enforce against for division 
with her husband, 318. 

Right of, to succeed to Shrotriyam, 
134. 

Inherits in divided family, so that 
no partition is necessary, 336. 

In undivided family she gets only 
maintenance, 336. 

Inherits self-acquired property of 
husband, 336. 

Right of, to partition in Bengal, 
337. 

In Benares, 337. 

Cannot claim partition where there 
are sons, 385. 

Where there are several with sons, 
two modes of partition, 387. 

Patnibhaga, 387. 

Putrabhaga, 387. 

Of husband separated from co-heirs 
entitled to ipherit his property, 
888 . ^ ' 

Where pregnant of a co-heir, 391. 

Undivided, residue vests in surviv- 
ing son to exclusion of widow, 
421. 

Sonless of undivided brother can- 
not separate and take his share, 
423. 

WiDOWEB — 

Cannot adopt, 31. 

Widowhood — 

Rights and obligations of, conferred 
without consummation, 4. 


Widowhood, continued — 

Rights and duties of, arise though 
marriage not consummated, 7. 

May now marry again, 7. 

Contract of marriage draws woman 
into, 8. 

Right of inheritance, 8. 

Maintenance, 8. 

Nothing analogous to" in Malabar, 
313. 

Wife — 

Contemporary wife — Succession of 
son. — See Stridhana. 

Right and obligation of widowed, 
conferred without consummation 
of marriage, 4. 

If, die husband bound to man^ 
immediately, 4. 

May be claimed at nubile^ge, 5. 

Resides with mother until nubile 
age, 5. 

See Marriage, Sufersersioh. 

Intercourse between husband and, 
ceases on loss of caste, 12. 

If loss of caste be on side of sonless, 
she is civilly dead, 12. 

If she have a son, he is bound to 
maintain her; 12. 

Where put away for causes of sepa- 
ration, entitled to maintenance, 
12 . 

Supersession of, 12, 13. 

Prohibition against plurality of, 
directory, 13. 

Justifying circumstances, 13. 

1. Consent, 13. 

2. Legal causes, 13. 

Present on second marriage, 13. 

Illegal supersession of, 13. 

Want of justifying causes, 14. 

Decree where granted, 14. 

Residence of first, 14. 

Residence of several, 14. 

Entitled to inherit, 14. 

Personal chastisement of, 14. 

With avowal of conjugal rights, 

14. 

Not entitled to divorce, 15. 

Consent of, not necessary to adop- 
tion, 25. 

May join in, 25. 

May enure for benefit of both, 25. 

May adopt on behalf of husband, 
32. 

Adopted son becomes sou to both, 
32. 

And perforn9l funeral rites to both, 
82. 

Not liable for debt of husband if 
liabilities exceed assets, 68. 
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WiFH, continued 

May contract debts for use of fam- 
ily, and render busband liable, 72. 

Debts incurred by, 82. 

Shall not pay debts incurred by 
husband or son, 82. 

Has authority to bind husband for 
necessaries, 82. 

Debts of, whilst living apart from 
husband, 82. 

Without justifying cause, 82. 

Not entitled to maintenance if she 
leave her husband without cause, 
96. 

Polygamy does not afford such a 
cause, 96. 

Has no implied authority to bor- 
row money for support, 96. 

The cH^ldless wife of person dis- 
qualified is entitled to mainten- 
ance, 101, 104. 

May sue husband for fee on second 
marriage, 128. 

Zemindar may alienate such por- 
tion of his estate as would not 
vest in, without his consent, 158. 

May alienate her stridhana whe- 
ther moveable or immoveable, 
183. 

With the exception of land given 
her by husband, 183, 186. 

Has not power over wealth earned 
by mechanical arts or gifts re- 
ceived by strangers, 1 86. 

Ornaments worn by, whether strid- 
hana, 187. 

Where husband takes, second, 
must restore stridhana given to 
him, 190. 

Bad, not entitled to, 190, 194. 

May alienate immoveables given 
by husband’s kindred, 191. 

Ornamental apparel usually worn 
by, 191. 

With consent of husband, 191. 

Property of, should not be used, 

, but for relief of distressed son, 

193. 

Where taken by husband from, 193. 

Where not to be repaid, 193. 

Where, can forcibly take her own 
property, 194. 

What is meant by honour due to, 

194. 

* Property taken by childless, on 

petition by husband, 21 1 . 

* Abandonment of b&meless, 271. 

Special property of, 271. 

Where, dies without issue, husband 

surviving, 271. 


Wife, continued^ 

Where, leaves issue, 272. 

Property goes to her daughters or 
grand-daughters, 272. 

Can only claim maintenance from 
husband, 836. 

But no share, 336. 

Where entitled to share, 337. 

Cannot claim partition in her own 
right where there are sons, 385. 

Where partition is made by father, 
share equal to that of a sun 
must be given to childless, 386. 

If received from any quarter 
wealth which would come to 
husband included in calculation 
of her allotment, 386. 

If from her father or other rela- 
tive, or from maternal uncle or 
other collateral kinsman of her 
husband, it should not be in- 
cluded, 386. 

In the other provinces the law dif- 
fers from Bengal, and is not uni- 
form or consistent, 387. 

Allotment of shares to, does not 
imply separation of conjugal 
union, 389. 

Her share more in lnature of ali- 
mony than stridhana, 389. 

And is resumable by husband if 
necessary, 389. 

Wife’s Sisteu’s Son. —S ee Sister’s 
Son. 

Wills — 

Unknown to Hindoo law, because 
succession to property is always 
provided for, 23. 

Excluding one of four sons from 
family estate, 131. 

Extent of power of bequests in 
Madras, 150. 

Judgments in favour of, 150. 

Judgments against, 152. 

Guardians may be appointed by, 64. 

Conflicting opinions as to power of 
making, 141. 

Cases cited in solving the doctrine 
of, and unequal distribution, 142, 
156. 

A man cannot bequeath what he 
could not bestow by deed of gift, 
or partition, 148. 

Nuncupative, validity of, 156. 

Testamentary disposition regulated 
by Hindoo law, 158. 

Direction that property shall go in 
male line, 158. 

Bights of widow of one of heirs, 158. 

Bight to accumulations, 158. 
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Wills, continued — ^ 

Zemindar may alienate euch por> 
tion of his estate by, as would 
not vest in wife without his 
consent, 158. 

Buies for construction of, 159, 161- 
164. 

Testamentary power in North-West- 
ern provinces, 160. 

It is competent for a Hindoo to 
make a, 160. 

The restriction rests upon the law 
of an undivided family, 160. 

Kinsmen and co-parceners have a 
right which cannot be divested 
without their consent, 160. 

When Mitacshara prevails, a father 
cannot by, exclude his son, 160. 

In Bengal, he may alienate his pos- 
sessions, as well inherited as 
acquired, 160. 

The only restriction is if the testator 
has sons, 161. 

Devise of self-acquired property by 
way of remainder, or executory 
devise, 161. 

In Madras, a Hindoo in possession 
without ]|nale issue, kinsman or 
co-parcener, may dispose of by, 
ancestral and self-acquired pro- 
perty, 162. 

Adoption by wife under authority 
invalidates, 163. 

From generation to generation, con- 
struction of, 164. 

In Madras, alienation allowed by, of 
ancestral and self-acquired pro- 
perty, 167. 

Not invalidated by omission to pro- 
vide for, 167. 

Testator having sons, 169. 

By minor, 170. 

Incapacity to alienate, arising from 
person^ causes, 172. 

Alienation by, of father without 
concurrence of son, except in 
case of land inherited, 232. 

Woman’s Fee.— S ee Inheritance, 
247. — Stridhana. 

Woman’s Property. — See Strid- 
hana. ^ 

Not a technical expression, 175. 

Women — 

Cannot marry into lower caste, 9. 

Their dependence strictly main- 
tained, 65. 


Women, continued --- 

Tutelage of, 71. 

Are unfit for independence, 72. 

Exception, 72. 

May contract obligations for use 
of family, and render husbands 
liable, 72. 

Are excluded from inheritance for 
like defects as men, 103. 

Barrenness does not disqualify, 
103. 

Cannot claim partition, 336. 

Where married according to ap- 
proved species, 336, 

Pee or gratuity, 336. 

Not partible. — See Partition, 

400. 

Writing — 

No transaction by Hindofi law re- 
quires to be in, 156. 

Not necessary that partition should 
be in, 340. 

Y. 

YAUTACA.- See Stridhana, 216. 

Land acquired by means of.— See 
Partition, 364. 

Property given at a marriage. — 
See Stridhana, 203. 

Yellatum Marriage, 5, 

Younger Brother — 

As to exemption of person of, from 
liability of family debt, 82. 

Z. 

Zemindar— 

Cannot alienate his Zemindari, 135. 

Estate and powers to encumber 
and alienate, 135. 

Evidence of descent of estate of, 
to eldest son, 244. 

Childless, may alienate by deed or 
will such portions of his estate 
as would not vest in wife with- 
out his consent, 158. 

Zemindary — 

Descends to widow, 256. 

Charge on, by manager or guardian 
of minor, 333. 

Zemindaries — 

Do not descend in ooparcenery, 
380. 

Not subject of partition, 394. 

Partition ol — See Partition, 

401. 
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